EXTRACT for QUESTION 3

THIS EXTRACT IS TO BE USED FOR QUESTION 3 OF THE BOARD’S
WRITTEN TEST. THIS EXTRACT CONTAINS SELECTED PROVISIONS OF
THE ANNOTATED CODE OF MARYLAND, COMMERCIAL LAW ARTICLE,
TITLE 2. SALES.

Note: Asterisks (****) indicate places where material contained
in the Annotated Code has been omitted from this extract.

ANNOTATED CODE OF MARYLAND
COMMERCIAL LAW
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TITLE 2. SALES
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Subtitle 1. Short Title, General Construction an Subject Matter.
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8 2-104. Definitions: ""Merchant'; ""between merchants'; ""financing agency"".

(1) "Merchant” means a person who deals in goods of the kind or otherwise by his
occupation holds himself out as having knowledge or skill peculiar to the practice or
goods involved in the transaction or to whom such knowledge or skill may be attributed
by his employment of an agent or broker or other intermediary who by his occupation
holds himself out as having such knowledge or skill.

(2) "Financing agency" means a bank, finance company or other person who in the
ordinary course of business makes advances against goods or documents of title or who
by arrangement with either the seller or the buyer intervenes in ordinary course to make
or collect payment due or claimed under the contract for sale, as by purchasing or paying
the seller's draft or making advances against it or by merely taking it for collection
whether or not documents of title accompany or are associated with the draft. "Financing
agency" includes also a bank or other person who similarly intervenes between persons
who are in the position of seller and buyer in respect to the goods (8 2-707).

(3) "Between merchants” means in any transaction with respect to which both parties
are chargeable with the knowledge or skill of merchants.
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Subtitle 2. Form, Formation and Readjustment of Contract.
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8§ 2-204. Formation in general.

(1) A contract for sale of goods may be made in any manner sufficient to show
agreement, including conduct by both parties which recognizes the existence of such a
contract.

(2) An agreement sufficient to constitute a contract for sale may be found even though
the moment of its making is undetermined.

(3) Even though one or more terms are left open a contract for sale does not fail for
indefiniteness if the parties have intended to make a contract and there is a reasonably
certain basis for giving an appropriate remedy.

§ 2-205. Firm offers.

An offer by a merchant to buy or sell goods in a signed writing which by its terms gives
assurance that it will be held open is not revocable, for lack of consideration, during the
time stated or if no time is stated for a reasonable time, but in no event may such period
of irrevocability exceed three months; but any such term of assurance on a form supplied
by the offeree must be separately signed by the offeror.

§ 2-206. Offer and acceptance in formation of contract.

(1) Unless otherwise unambiguously indicated by the language or circumstances

(@) An offer to make a contract shall be construed as inviting acceptance in any
manner and by any medium reasonable in the circumstances;

(b) An order or other offer to buy goods for prompt or current shipment shall be
construed as inviting acceptance either by a prompt promise to ship or by the prompt or
current shipment of conforming or nonconforming goods, but such a shipment of
nonconforming goods does not constitute an acceptance if the seller seasonably notifies
the buyer that the shipment is offered only as an accommaodation to the buyer.

(2) Where the beginning of a requested performance is a reasonable mode of
acceptance an offeror who is not notified of acceptance within a reasonable time may
treat the offer as having lapsed before acceptance.

§ 2-207. Additional terms in acceptance or confirmation.

(1) A definite and seasonable expression of acceptance or a written confirmation
which is sent within a reasonable time operates as an acceptance even though it states
terms additional to or different from those offered or agreed upon, unless acceptance is
expressly made conditional on assent to the additional or different terms.

(2) The additional terms are to be construed as proposals for addition to the contract.

Between merchants such terms become part of the contract unless:

(a) The offer expressly limits acceptance to the terms of the offer;
(b) They materially alter it; or
(c) Notification of objection to them has already been given or is given within a



reasonable time after notice of them is received.

(3) Conduct by both parties which recognizes the existence of a contract is sufficient
to establish a contract for sale although the writings of the parties do not otherwise
establish a contract. In such case the terms of the particular contract consist of those
terms on which the writings of the parties agree, together with any supplementary terms
incorporated under any other provisions of Titles 1 through 10 of this article.
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Subtitle 6. Breach, Repudiation and Excuse.
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§ 2-607. Effect of acceptance; notice of breach; burden of establishing breach after
acceptance; notice of claim or litigation to person answerable over.

(1) The buyer must pay at the contract rate for any goods accepted.

(2) Acceptance of goods by the buyer precludes rejection of the goods accepted and if
made with knowledge of a nonconformity cannot be revoked because of it unless the
acceptance was on the reasonable assumption that the nonconformity would be
seasonably cured but acceptance does not of itself impair any other remedy provided by
this title for nonconformity.

(3) Where a tender has been accepted

(@) The buyer must within a reasonable time after he discovers or should have
discovered any breach notify the seller of breach or be barred from any remedy; and

(b) If the claim is one for infringement or the like (subsection (3) of § 2-312) and the
buyer is sued as a result of such a breach he must so notify the seller within a reasonable
time after he receives notice of the litigation or be barred from any remedy over for
liability established by the litigation.

(4) The burden is on the buyer to establish any breach with respect to the goods
accepted.

(5) Where the buyer is sued for breach of a warranty or other obligation for which his
seller is answerable over

(a) He may give his seller written notice of the litigation. If the notice states that the
seller may come in and defend and that if the seller does not do so he will be bound in
any action against him by his buyer by any determination of fact common to the two
litigations, then unless the seller after seasonable receipt of the notice does come in and
defend he is so bound.

(b) If the claim is one for infringement or the like (subsection (3) of § 2-312) the
original seller may demand in writing that his buyer turn over to him control of the
litigation including settlement or else be barred from any remedy over and if he also
agrees to bear all expense and to satisfy any adverse judgment, then unless the buyer
after seasonable receipt of the demand does turn over control the buyer is so barred.

(6) The provisions of subsections (3), (4) and (5) apply to any obligation of a buyer to
hold the seller harmless against infringement or the like (subsection (3) of § 2-312.)
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Subtitle 7. Remedies.
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8 2-714. Buyer's damages for breach in regard to accepted goods.

(1) Where the buyer has accepted goods and given notification (subsection (3) of § 2-
607) he may recover as damages for any nonconformity of tender the loss resulting in
the ordinary course of events from the seller's breach as determined in any manner
which is reasonable.

(2) The measure of damages for breach of warranty is the difference at the time and
place of acceptance between the value of the goods accepted and the value they would
have had if they had been as warranted, unless special circumstances show proximate
damages of a different amount.

(3) In a proper case any incidental and consequential damages under the next section
may also be recovered.
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END OF EXTRACT



EXTRACT FOR QUESTION 9

THISEXTRACT ISTO BE USED FOR QUESTION 9 OF THE BOARD’S
WRITTENTEST. THISEXTRACT CONTAINSSELECTED PROVISIONS OF
THE MARYLAND RULES, APPENDIX: THE MARYLAND LAWYERS RULES
OF PROFESSIONAL CONDUCT; AND THE MARYLAND RULES, TITLE 2.
CIVIL PROCEDURE, CIRCUIT COURT.

Note: Asterisks (****) indicate places where material contained
in the Annotated Code has been omitted from this extract.

ANNOTATED CODE OF MARYLAND
MARYLAND RULESAPPENDI X:
THE MARYLAND LAWYERS RULES
OF PROFESSIONAL CONDUCT
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CLIENT-LAWYER RELATIONSHIP
Rule1.7. Conflict of Interest: General Rule.

(@) Except as provided in paragraph (b), a lawyer shall not represent a client if the
representation involves a conflict of interest. A conflict of interest exists if:

(1) the representation of one client will be directly adverse to another client;

or

(2) there is a significant risk that the representation of one or more clients will be
materially limited by the lawyer’s responsibilities to another client, a former client, or a
third person or by a personal interest of the lawyer.

(b) Notwithstanding the existence of a conflict of interest under paragraph (a), a
lawyer may represent a client if:

(1) the lawyer reasonably believes that the lawyer will be able to provide competent
and diligent representation to each affected client;

(2) the representation is not prohibited by law;

(3) the representation does not involve the assertion of a claim by one client against
another client represented by the lawyer in the same litigation or other proceeding before
a tribunal; and

(4) each affected client gives informed consent, confirmed in writing.
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Rule 1.9. Dutiesto Former Clients
(@ A lawyer who has formerly represented a client in a matter shall not thereafter

represent another person in the same or a substantially related matter in which that
person’s interests are materially adverse to the interests of the former client unless the



former client gives informed consent, confirmed in writing.

(b) A lawyer shall not knowingly represent a person in the same or a substantially
related matter in which a firm with which the lawyer formerly was associated had
previously represented a client

(1) whose interests are materially adverse to that person; and

(2) about whom the lawyer had acquired information protected by Rules 1.6 and
1.9(c) that is material to the matter; unless the former client gives informed consent,
confirmed in writing.
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ANNOTATED CODE OF MARYLAND
MARYLAND RULES

TITLE 2. CIVIL PROCEDURE- CIRCUIT COURT
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Chaper 300. Pleadings and Motions.
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§2-321. Timefor filing answer.

(@) General rule. A party shall file an answer to an original complaint, counterclaim,
cross-claim, or third-party claim within 30 days after being served, except as provided by
sections (b) and (c) of this Rule.
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(c) Automatic extension. When a motion is filed pursuant to Rule 2-322, the time for
filing an answer is extended without special order to 15 days after entry of the court’s
order on the motion or, if the court grants a motion for a more definite statement, to 15
days after the service of the more definite statement.
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§ 2-322. Preliminary motions.
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(b) Permissive. The following defenses may be made by motion to dismiss filed
before the answer, if an answer is required: (1) lack of jurisdiction over the subject
matter, (2) failure to state a claim upon which relief can be granted, (3) failure to join a
party under Rule 2-211, (4) discharge in bankruptcy, and (5) governmental immunity. If
not so made, these defenses and objections may be made in the answer, or in any other
appropriate manner after answer is filed.
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§ 2-323. Answer.
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(d) General denialsin specified causes. When the action in any count is for breach of
contract, debt, or tort and the claim for relief is for money only, a party may answer that
count by a general denial of liability.
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(g) Affirmative defenses. Whether proceeding under section (c) or section (d) of this
Rule, a party shall set forth by separate defenses: (1) accord and satisfaction, (2) merger
of a claim by arbitration into an award, (3) assumption of risk, (4) collateral estoppel as a
defense to a claim, (5) contributory negligence, (6) duress, (7) estoppel, (8) fraud, (9)
illegality, (10) laches, (11) payment, (12) release, (13) res judicata, (14) statute of frauds,
(15) statute of limitations, (16) ultra vires, (17) usury, (18) waiver, (19) privilege, and
(20) total or partial charitable immunity.
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8§ 2-331. Counterclaim and cross-claim.

(@ Counterclaim against opposing party. A party may assert as a counterclaim
any claim that party has against any opposing party, whether or not arising out of the
transaction or occurrence that is the subject matter of the opposing party’s claim. A
counterclaim may or may not diminish or defeat the recovery sought by the opposing
party. It may claim relief exceeding in amount or different in kind from that sought in the
pleading of the opposing party.

(b) Cross-claim against co-party. A party may assert as a cross-claim any claim
that party has against a co-party arising out of the transaction or occurrence that is the
subject matter either of the original action or of a counterclaim therein or relating to any
property that is the subject matter of the original action. The cross-claim may include a
claim that the party against whom it is asserted is or may be liable to the cross-claimant
for all or part of a claim asserted in the action against the cross-claimant.

(c) Joinder of additional parties. A person not previously a party to the action may
be made a party to a counterclaim or cross-claim and shall be served as a defendant in an
original action. When served with process, the person being added shall also be served
with a copy of all pleadings, scheduling notices, court orders, and other papers previously
filed in the action.

(d) Timefor filing. If a party files a counterclaim or cross-claim more than 30 days
after the time for filing that party’s answer, any other party may object to the late filing



by a motion to strike filed within 15 days of service of the counterclaim or cross-claim.
When a motion to strike is filed, the time for responding to the counterclaim or cross-
claim is extended without special order to 15 days after entry of the court’s order on the
motion. The court shall grant the motion to strike unless there is a showing that the delay
does not prejudice other parties to the action.
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§2-341. Amendment of pleadings.

(@ Without leave of court. A party may file an amendment to a pleading without
leave of court by the date set forth in a scheduling order or, if there is no scheduling
order, no later than 30 days before a scheduled trial date. Within 15 days after service of
an amendment, any other party to the action may file a motion to strike setting forth
reasons why the court should not allow the amendment. If an amendment introduces new
facts or varies the case in a material respect, an adverse party who wishes to contest new
facts or allegations shall file a new or additional answer to the amendment within the
time remaining to answer the original pleading or within 15 days after service of the
amendment, whichever is later. If no new or additional answer is filed within the time
allowed, the answer previously filed shall be treated as the answer to the amendment.
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(c) Scope. An amendment may seek to (1) change the nature of the action or
defense, (2) set forth a better statement of facts concerning any matter already raised in a
pleading, (3) set forth transactions or events that have occurred since the filing of the
pleading sought to be amended, (4) correct misnomer of a party, (5) correct misjoinder or
nonjoinder of a party so long as one of the original plaintiffs and one of the original
defendants remain as parties to the action, (6) add a party or parties, (7) make any other
appropriate change. Amendments shall be freely allowed when justice so permits. Errors
or defects in a pleading not corrected by an amendment shall be disregarded unless they
affect the substantial rights of the parties.
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Chaper 400. Discovery.
§ 2-401. General provisions governing discovery.

(a) Discovery methods. Parties may obtain discovery by one or more of the
following methods: (1) depositions upon oral examination or written questions, (2)
written interrogatories, (3) production or inspection of documents or other tangible things
or permission to enter upon land or other property, (4) mental or physical examinations,
and (5) requests for admission of facts and genuineness of documents.



*khkk

§ 2-402. Scope of discovery.

Unless otherwise limited by order of the court in accordance with these rules, the
scope of discovery is as follows:
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(c) Insurance agreement. A party may obtain discovery of the existence and
contents of any insurance agreement under which any person carrying on an insurance
business might be liable to satisfy part or all of a judgment that might be entered in the
action or to indemnify or reimburse for payments made to satisfy the judgment.
Information concerning the insurance agreement is not by reason of disclosure admissible
in evidence at trial. For purposes of this section, an application for insurance shall not be
treated as part of an insurance agreement.

(d) Work product. Subject to the provisions of sections (f) and (g) of this Rule, a
party may obtain discovery of documents, electronically stored information, and tangible
things prepared in anticipation of litigation or for trial by or for another party or by or for
that other party’s representative (including an attorney, consultant, surety, indemnitor,
insurer, or agent) only upon a showing that the materials are discoverable under section
(a) of this Rule and that the party seeking discovery has substantial need for the materials
in the preparation of the case and is unable without undue hardship to obtain the
substantial equivalent of the materials by other means. In ordering discovery of these
materials when the required showing has been made, the court shall protect against
disclosure of the mental impressions, conclusions, opinions, or legal theories of an
attorney or other representative of a party concerning the litigation.

(e) Claimsof privilegeor protection. (1) Information withheld. A party who
withholds information on the ground that it is privileged or subject to protection shall
describe the nature of the documents, electronically stored information, communications,
or things not produced or disclosed in a manner that, without revealing the privileged or
protected information, will enable other parties to assess the applicability of the privilege
or protection.

(2) Information produced. Within a reasonable time after the information is
produced in discovery that is subject to a claim of privilege or protection, the party who
produced the information shall notify each party who received the information of the
claim and the basis for it. Promptly after being notified, each receiving party shall return,
sequester, or destroy the specified information and any copies and may not use or
disclose the information until the claim is resolved. A receiving party who wishes to
determine the validity of a claim of privilege shall promptly file a motion under seal
requesting that the court determine the validity of the claim. A receiving party who
disclosed the information before being notified shall take reasonable steps to retrieve it.
The producing party shall preserve the information until the claim is resolved.



(3) Effect of inadvertent disclosure. A disclosure of a communication or
information covered by the attorney-client privilege or work product protection does not
operate as a waiver if the holder of the privilege or work product protection (A) made the
disclosure inadvertently, (B) took reasonable precautions to prevent disclosure, and (C)
took reasonably prompt measures to rectify the error once the holder knew or should have
known of the disclosure.

(4) Controlling effect of court orders and agreements. Unless incorporated into a
court order, an agreement as to the effect of disclosure of a communication or
information covered by the attorney-client privilege or work product protection is binding
on the parties to the agreement but not on other persons. If the agreement is incorporated
into a court order, the order governs all persons or entities, whether or not they are or
were parties.
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§2-421. Interrogatoriesto parties.

(@) Availability; number. Any party may serve written interrogatories directed to
any other party. Unless the court orders otherwise, a party may serve one or more sets
having a cumulative total of not more than 30 interrogatories to be answered by the same
party. Interrogatories, however grouped, combined, or arranged and even though
subsidiary or incidental to or dependent upon other interrogatories, shall be counted
separately. Each form interrogatory contained in the Appendix to these Rules shall
count as a single interrogatory.

(b) Response. The party to whom the interrogatories are directed shall serve a
response within 30 days after service of the interrogatories or within 15 days after the
date on which that party’s initial pleading or motion is required, whichever is later. The
response shall answer each interrogatory separately and fully in writing under oath, or
shall state fully the grounds for refusal to answer any interrogatory. The response shall
set forth each interrogatory followed by its answer. An answer shall include all
information available to the party directly or through agents, representatives, or attorneys.
The response shall be signed by the party making it.
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END OF EXTRACT
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