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In this post-conviction appeal, petitioner asks this Court to decide whether the
presumption of prejudice set out in United States v. Cronic, 466 U.S. 648, 104 S. Ct. 2039,
80 L. Ed. 2d 657 (1984), appliesto his claim of ineffective asg stance of counsel under the
Sixth Amendment to the United States Constitution. We shall answer this question in the
negativeand hold that in order to establish ineffectiveassistance of counsel, petitioner must
satisfy thetwo prong test set out in Strickland v. Washington, 466 U.S. 668, 104 S. Ct. 2052,
80 L. Ed. 2d 674 (1984): that counsel’s performance was deficient and that the deficient

performance prejudiced the defendant.

I.

Petitioner, Le’'bon Walker, Patricia Lee (Walker’s wife), and Anna L. Hall (Lee's
mother), wereindicted by the Grand Jury for M ontgomery County with conspiracy to commit
theft and nine counts of theft, in violation of Md. Code (1957, 1992 Repl. Vol., 1993 Cum.
Supp.) Art. 27, 8 342.* Trial was scheduled for January 18, 1993, and both W alker and his
wife were notified of the trial date and location. Walker and his wife were released on bond
approximately eight days before trial; they absconded from the jurisdiction. Based upon
information provided to the Circuit Court by the Pre-Trial Services U nit, the Circuit Court
issued bench warrants for Walker and hiswife. Neither defendant was apprehended before

thetrial date.

1 Article 27, § 342 has been recodified as Md. Code (2002, 2005 Cum. Supp.)
Criminal Law Article, 8 7-104 and hasbeen revised to reflect “theft of property or services
with avalue of $500 or more.”



Walker’ s case was consolidated for trial with the cases of hiswife, PatriciaLee, and
Lee's mother, Anna Hall. On January 18, 1993, the cases were called for trial before the
Circuit Court; Walker and L eefailed to appear. AnnaHall was present and wasrepresented
by counsel. Following a hearing concerning the absence of Walker and Lee, and over
defense counsel’ s objection, thetrial court proceeded in absentia. After thejury wassworn,
defense counsel again argued to the trial court that his clients could not get a fair trial in
absentia and said that he believed that they would not want him to participate in the
proceedings. The following colloquy took place on January 19, 1993:

“IDEFENSE COUNSEL]: After careful and considerable
thought overnight, | believe that the defendants cannotget afair
and impartial trial in this case by being tried in absentia. Itis
clear from our jurisprudence that trialsin absentia are not the
rule in this country, it violates the common law; it violates the
Confrontation Clause of the Sixth Amendment to the
Constitution of the United States, and it violates Article 21 of
the Maryland Declaration of Rights. As the Supreme Court
indicated in no uncertain termsin the Crosby [v. United States,
506 U.S. 255, 113 S. Ct. 748, 122 L. Ed. 2d 25 (1993)] case,
which we reviewed yesterday, the Supreme Court does not
sanctiontrialsin absentia. Y our Honor recalled, the fact pattern
is, | would say identical to the case here and the Court
unanimously ruled under [Federal Criminal] Rule[of Procedure]
43 that defendants could not betried in absentia. The Maryland
Rule and the Federal Rule are both therefor the protection of the
defendant, to use as a shield, as brought out yesterday, and |
believe because of that and without the defendants’ presence
here, | cannot effectivey represent my clients and to proceed on
their behalf in any way would be a sham. Moreover, in
reviewing my conversations with my clients and their view of
the past history of thiscase, | unhesitatingly believe that they
would not want me in any way to participate any furtherinthis
trial. Therefore, 1 will not vdidae these proceedings by my
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participation and | respectfully ask this court to excuse my
appearance from this case. If the court orders me to remain
here, | will do so, but | shall not in any way participate further
in the trial.

[THE COURT]: May | ask you this, [defense counsel], do you
believe as a strategy of defense of your clients and in their best
interests, that it would be appropriate for you not to actively
participate in the examination of any witnesses? Isthat correct?

[DEFENSE COUNSEL ]: | do believe that.

[THE COURT]: Okay. Are you expressing that because you
think that is the best way to zeal ously safeguard the interests of
your clients and protect them in this criminal proceeding?

[DEFENSE COUNSEL]: | believe that | could not—by
participating in thetrial, by cross-examining witnesses, without
having the benefit of my clients next to meto talk to and obtain
informationfrom them, that it would beineffective assistance of
counsel.

[THE COURT]: WEell, recognizing that certainly the ideal
situation would be for them to be here with you and able to give
you immediate feedback, have you made a decision of your trial
strategy in protecting their interests, that it is in their best
interests for you to take a passive role?

[DEFENSE COUNSEL]: Yes, | have made that decision.

[THE COURT]: Okay. So, your motion isto be excused from
trial?

[DEFENSE COUNSEL]: That would be my motion, that | be
excused at thistime.

[THE COURT]: Okay. Well, for the reasons | believe that I
stated upon the record yesterday, and in the ruling that I make,
| will deny the motion for you to be excused from thetrial, and
| believe aswediscussed, you are required to participatein their
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defense since thetrial against themis proceeding, and | believe
you have stated upon the record that you propose to follow what
you believe to be the rules of professional responsibility that
apply to you and the manner which you have chosen to
safeguard their rights.”

Following the Circuit Court' s denial of defense counsel’ s reques to be excused, the

Court proceeded with the jury trial. Defense counsel waived opening statement, made no
trial motions or objections, did not call any witnesses, and did not cross-examine any of the
State’ s witnesses.” During a discussion with the Court regarding jury instructions, defense
counsel raised the possibility of arguing jury nullification in his closing argument based on
his opinion that it was impossible for Walker and Lee to get afair trial in absentia:

“IDEFENSE COUNSEL]: Your Honor, | was thinking about

summation and telling the jury that they should acquit the

defendants because this whole proceeding is unconstitutional.

[THECOURT]: Well, I won’t permit you to makethat argument

tothejury. That isnot argument, that isjury nullification. That

is an improper argument to make for the jury. If your position

isultimately sustained, it would be onthe appellate level, not by

thejury.

[DEFENSE COUNSEL ]: I have been trying to get somesupport
for that, and | will try to find some additional research.”

The court did not allow counsel to argue that thetrial in absentia was unconstitutional, and

counsel renewed his request at the end of the discussion:

*Before the jury was sworn, defense counsel raised objections and cross-examined a
pre-trial services supervision caseworker from the Department of Corrections, whom the
State called to show that Walker and his wife had absconded.

-4



“IDEFENSE COUN SEL]: Just for therecord, | just want to take
exception to the Court’s ruling that | cannot argue jury
nullification as the Court determined it this morning.

[THE COURT]: Okay. And so that thisis clearly on therecord,
what you had proposed isto argue to the jury that proceeding
against [Walker and L e€] in their absence is unconstitutional.
[DEFENSE COUNSEL ]: That is correct.

[THE COURT]: And since | think that is contrary to the law,
and | give [the jury] binding instructions on the law, | think |
have no choice but to [instruct] you that you can’t argue that.
Thank you.”

The jury found Walker and Leeguilty on all counts alleged in theindictment.® Nine
months later, Walker and Lee were apprehended in Zambia, returned to the United States,
and sentenced to aterm of incarceration of twenty-four yearsin the Division of Correction
with credit for 390 days for time served. Walker noted a timely appeal to the Court of
Special Appeals, and this Court granted certiorari on its own initiative to consider whether
atrial court may try adefendant in absentia consistent with adefendant’scommon law right
tobepresent at trial and a Sixth Amendment right to confrontation. Walker v. State, 338 Md.
253, 658 A.2d 239 (1995) (“ Walker I'). This Court affirmed, holding that the trial court did

not err in proceeding to trial in the defendant’s absence, leaving for another day the question

of eff ective assistance of counsel. Id. at 261-62, 658 A.2d at 243.

3The jury found Hall guilty of one count of conspiracy to commit theft and seven
counts of theft over value of $300. Thejurywas unableto reach averdict asto the two other
counts of theft over value of $300, and the State subsequently entered anolle prosequi asto
those two counts.
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Walker filed apetition for post-convictionrelief inthe Circuit Court for M ontgomery
County pursuant to theUniform Postconviction Procedure Act, Md. Code (2001, 2005 Cum.
Supp.) Criminal Procedure Article, 8 7-102, alleging, inter alia, that defense counsel’ strial
strategy was merely to do nothing at all, which amounts to a “totd breakdown” in the
adversarial process, thereby presumptively prejudicing him under United States v. Cronic,
466 U.S. 648, 104 S. Ct. 2039, 80 L. Ed. 2d 657 (1984). The Circuit Court deniedrelief on
all grounds, ruling that Wal ker was not prejudiced by hiscounsel’ sperformance. Inrejecting
Walker’ s presumption of prejudice argument under Cronic, the post-conviction Court gated
asfollows:

“The first ground that counsel is seeking, Mr. Walker, is
seeking, to set asidethe verdictin this caseand to assign a new
trial to Mr. Walker is the goplication of the United States v.
Cronic decision. That’swhen the decision of counsel to refuse
to participate in the trial in this case without the consent of
client’s counsel, is afailure to subject the prosecution’s case to
meaningful adversarial testing.

That thereisthis presumption of unreliability. | haveto say that
| agree with what [ United States v. Sanchez, 790 F.2d 245 (2d
Cir.), cert. denied, 479 U.S. 989, 107 S. Ct. 584, 93 L. Ed. 2d
587 (1986)] says. | findthathere, Mr. Walker’ sown obstructive
conduct precluded his attorney from pursuing an intelligent
[and] active defense. Therefore, the concerns of Cronic are not
invoked. Therefore, the general test of effectiveness of counsel
applies under Strickland.

I would also point out that I’ ve listened to [defense counsel’ 5]
testimony. |’'ve reviewed the record and [defense counsel’ 5|
testimony. Although, | understand what you are saying, that
there is nothing tha reflectsthe actual consent, or direction or
instruction by Mr. Walker from [defense counsel] not to
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very limited . . . .

participate, but he did have voluminous discovery, six months
of pre-trial preparation,[and] consultationwith hisclient. It was
[defense counsel’ s| perception, based upon hisdiscussionswith
Mr. Walker, that he would not have wanted [ defense counsel] to
participate in the trial.

In addition, the conduct of the trial [c]ourt in this regard is,
again, appropriate to the record. That is Judge Harrington
meticulously went over . . . [defense counsel’s] decision.
[Defense counsel had] every opportunity to participate. [Judge
Harrington] specifically asked him on therecord: doyou bdieve
asastrategy of def ense of your clientsand in their bestsinterest
that it would be appropriate for younot to actively participate in
the examination of any witnesses. |s that correct? [Defense
counsel] responded, that he did believe that, which is consigent
with what he said here on the witness stand.

[H]e believed it was in Mr. Walker’'s best interest to not
zealously represent Mr. Walker at trial. If | wereto set aside the
verdictinthiscase, it would in essence [reward] Mr. Walker for
his effortsto sabotage this case and reward him by allowing him
to intentionally sabotage his own defense. | agree that, as was
said in the Sanchez case, that would ‘defy both the purposes of
the Sixth Amendment and common sense.””

Walker noted a timely appeal to the Court of Special Appeals. The intermediate
appellate court, inawell-reasoned and thoroughly researched opinion, affirmed, holding that
Cronic was inapplicable, that the Circuit Court properly applied the two prong test
announced in Strickland, and that Walker’s ineffective assistance of counsel claim was
without merit. Walker v. State, 161 Md. App. 253, 868 A.2d 898 (2005). Judge James R.

Eyler, writing for the unanimous panel, noted that “[t]he presumption of ineffectivenessis

constructively denied counsel altogether, or w herethe state actively interfereswith counsel’ s
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consultation with or representation of a defendant.” Id. at 263, 868 A.2d at 904. The court

explained asfollows:

“The State did not interfere with counsel’s assistance in any
way. [Defense counsel] was fully prepared to try the case.
[Petitioner] does not allege that he was prevented by the State
from consulting with [defense counsel] in any way, or a any
time, before, during, or after thetrial. [Defense counsel] never
testified toany conflict of interest at the post-conviction hearing,
nor does [petitioner] argue that a conflict of interest existed.
Therefore, this case does notfall into one of the threecategories
of cases in which the Supreme Court has determined that
ineffectiveness or prejudice should be presumed.”

Id. at 268, 868 A.2d at 907.
We granted Walker’ s petition for Writof Certiorari to decide the following question:
“Should prejudice be presumed under United States v. Cronic
where trial counsel, by his silence and non-participation at Mr.
Walker’s first jury trial, failed to subject the prosecution’s case
against Mr. Walker to ‘meaningful adversarial testing’ and

denied Mr. Walker his Sixth Amendment right to the effective
assigance of counsd?”

Walker v. State, 387 Md. 462, 875 A.2d 767 (2005). We agree with the Court of Special

Appeals and shall affirm the denial of petitioner’s request for post-conviction relief.

I1.
Petitioner’ s sole argument in this appeal is that because his defense counsel did not
participate at trial, he was denied effectiveassi stance of counsel under the Sixth Amendment

to the United States Constitution and that prejudice should be presumed under United States



v. Cronic, 466 U.S. 648, 104 S. Ct. 2039, 80 L .Ed.2d 657 (1984)." By remaining silent,
petitioner contends, defense counsel failed to subject the State’s case to “meaningful
adversarial testing” and that trial counsel’s “complete lack of activity on [his] behalf” had
the same effect as if he had no representation in the courtroom at all, and thus, counsel was
constructively absent from the proceeding.

The State argues that United States v. Cronic does not apply to petitioner’s claim
because defense counsel was present throughout the entire trial and that counsel’ s limited
participation was based on atrial strategy designed to benefit petitioner. Aspects of this
strategy included a vehement argument that trial in absentia was unconstitutional and an
effort to argue jury nullification on the grounds that the proceeding was unconstitutional.
Further, the State contends that trial counsel’s strategy was based upon counsel’'s
determination of Walker’ swishesand his best interests under the circumstances. In addition
to undertaking a legitimate trial strategy, the State contends that trial counsel did not leave
the State’s case “untested.” The State notes that trial counsel attended trial and bench
conferences, responded to thetrial court’ sinquiriesregarding admission of exhibits, and that

the State’s evidence was challenged by counsel for Walker’s co-defendant, Hall.

*Petitioner does not argue before this Court that his counsel was ineffective under
Strickland v. Washington, 466 U.S. 668, 104 S.Ct. 2052, 80 L .Ed.2d 674 (1984).
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I11.

The Sixth Amendment to the United States Constitution guarantees criminal
defendants the right to the assistance of counsel and applies to the states through the Due
Process Clause of the Fourteenth Amendment.® See Gideon v. Wainwright, 327 U.S. 335,
342,83 S. Ct. 792, 795-96, 9 L. Ed. 2d 799 (1963). It isbeyond question that the right to
counsel istheright to effective assistance of counsel. See Strickland, 466 U.S. at 686, 104
S. Ct. at 2063.

In order to assess the adequacy of counsel’s assistance under the Sixth Amendment,
ordinarily we apply the two-part test enunciated by the Supreme Court in Strickland, which
requires that a defendant show that counsel’ s representation was deficient, i.e., that it fell
below an objective standard of reasonableness, and that any deficiency in counsel’s
performance was prejudicial. Id. at 687-88, 104 S. Ct. at 2064, see Florida v. Nixon, 543
U.S. 175, 188-89, 125 S. Ct. 551, 561-62, 160 L . Ed. 565 (2004); Bowers v. State, 320 Md.
416, 424-25, 578 A.2d 734, 739 (1990). Prejudicerequires ashowing that counsel’s errors
were so egregious that they deprived the defendant of a fair trial—a trial whose result is
reliable. Strickland, 466 U.S. at 687, 104 S. Ct. at 2064. We have framed the test for

prejudice under Strickland as requiring the petitioner to show that there is a substantial

*The Sixth Amendment provides, in pertinent part, as follows:
“Inall criminal prosecutions, the accused shall enjoy theright. .. tohavethe
Assistance of Counsel for his defense.”
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possibility that the outcome of the proceeding would have been different. Bowers, 320 Md.
at 426-27, 578 A.2d at 738.

In deciding a petitioner’s ineffective assistance claim under Strickland, “judicial
scrutiny of counsel’ s performance must be highly deferential.” Strickland, 466 U.S. at 689,
104 S. Ct. at 2065. When a court decides an ineffective assistance of counsel claim, it must
judge the reasonableness of counsel’s conduct on the facts of the particular case, viewed
from the time of counsel’s conduct. /d. at 690, 104 S. Ct. at 2066. Further, the court may
determinethe reasonableness of counsel’ s actionsinaccordancew ith petitioner’ s statements
and actionsbecause counsel’ sconduct typically isbased on “informed strategi c choicesmade
by the defendant and on information supplied by the defendant.” Id. at 691, 104 S. Ct. at
2066.

In United States v. Cronic, 466 U.S. 648, 104 S. Ct. 2039, 80 L. Ed. 2d 657 (1984),
decided the same day as Strickland, the Supreme Court established that certan deficient
performances of counsel justified a per se presumption of ineffectiveness under the Sixth
Amendment. See id. at 658-659, 104 S. Ct. at 2046. The Courtidentified three situations
implicating the right to counsel that involved circumstances “so likely to prejudice the
accused that the cost of litigating their effect in aparticular case isunjustified.” Id. at 658,
104 S. Ct. at 2046-47. The first situation was w here the accused was completely denied
counsel. Id. at 659, 104 S. Ct. at 2047. Complete denial of counsel includes, for example,

“when counsel was either totally absent, or prevented from assisting the accused during a
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critical stage of the proceeding.” Id. at 659 n .25, 104 S. Ct. at 2047 n. 25. The second
situation warranting a similar presumption of prejudice was “if counsel entirely fails to
subject the prosecution’ s case to meaningful adversarial testing” because this results in an
“adversary processitself [that is] presumptively unreliable.” Id. The final situationwasin
cases similar to Powell v. Alabama, 287 U.S. 45, 53 S. Ct.55, 77 L. Ed. 158 (1932), where
the accused faces circumstances in which it is not likely that any attorney could provide
effectiveassistance.’ /d. at 659-661, 104 S.Ct. at 2047-48. With the exception of thesethree
situations, a defendant must articulate “how specific errors of counsel undermined the
reliability of the finding of guilt,” i.e., the defendant must prove actua prejudice. See
Cronic, 466 U.S. at 659 n.26,104 S. Ct. at 2047 n. 26.

Petitioner argues that his claim fits within the second exception identified in Cronic
because histrial counsel, although present in the courtroom, failed to subjectthe State’ s case

against Walker to “meaningful adversarial testing,” thereby warranting a presumption of

®In Powell v. Alabama, 287 U.S. 45,53 S. Ct. 55, 77 L Ed. 158 (1932), the def endants
had been indicted for rape. Thetrial judge appointed “all members of the bar” to represent
them for the purposes of arraignment shortly before thetrial. Id. at 56, 53 S. Ct. at59. An
out-of-state attorney appeared on the day of thetrial, wishingto represent the defendants, but
requested a continuance for more time to prepare the defendants’ case and to learn the locd
procedure. The trial court decided that the out-of-state attorney would represent the
defendants immediately with whatever help the local bar could provide. Under these
circumstances, the Court did not examine the counsel’ sactual representation of his clients
at trial, but deemed the trial inherently unfair, presuming prejudice without any further
inquiry. See id. at 58, 53 S. Ct. at 60. The Court hdd in Powell that the failure of the trial
court to give the defendants a reasonabl e time and opportunity to obtain adequate counsel
violated the Due Process Clause of the Fourteenth A mendment. /d. at 71, 53 S. Ct. at 65.
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prejudice. We disagree. Since Cronic was decided, the Supreme Court has made clear that
the Cronic exception to the general rule requiring proof of prejudice based on deficient
performanceisavery narrow exception, and that for the exception to apply, the“[attormney’ s]
failure must be complete.” Florida v. Nixon, 543 U.S. 175, 190, 125 S. Ct. 551,562, 160L.
Ed. 2d 565 (2004) (quoting Bell v. Cone, 535 U.S. 685, 696-697, 122 S. Ct. 1843, 1851, 152
L. Ed. 2d 914 (2002)).

In Bell v. Cone, 535 U.S. 685, 122 S. Ct. 1843, 152 L. Ed. 2d 914 (2002), a death
penalty case beforethe Courtonreview of agrant of thewrit of habeas corpusby the United
States Court of Appealsforthe Sixth Circuit, the Court reversed, holding that the Strickland
test rather than Cronic exception applied in analyzing petitioner’s claim of ineffective
assistance of counsel at hissentencing hearing. /d. Petitioner argued that in the sentencing
proceeding, his counsel failed to “mount some case for life” after the State introduced
evidence in the sentencing hearing and made closing argument. Id. at 696, 122 S. Ct. at
1851. The Court rejected his argument, explaining the applicability of Cronic as follows:

“When we spoke in Cronic of the possibility of presuming
prejudice based on the attorney’ sfailure to test the prosecutor’ s
case, we indicated that the attorney’ s failure must be compl ete.
We said ‘if counsel entirely fails to subject the prosecution’s
case to meaningful adversarial tesing.” Here, respondent’s
argument isnot that his counsel failedto oppose the prosecution
throughout the sentencing proceeding as a whole, but that his
counsel failed to do so at specific points For purposes of

distinguishing between therule of Strickland and that of Cronic,
the diff erence is not of degree but of kind.”
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Id. at 696, 122 S. Ct. a 1851 (citations omitted). In analyzing defense counsel’s decision to
waive summation, the Court noted that considering the options available to counsel,
“In]either option . . .[s]o clearly outweighsthe other that it was objectively unreasonable for
the Tennessee Court of Appeals to deem counsel’s choice to waive argument a tactical
decision about which competent lawyers mightdisagree.” Id. at 702,122 S. Ct. & 1854. The
Court found that because defense counsel failed to challenge specific aspects of the State’s
case rather than entirely fail “to subject the [ State’ s| caseto meaningful adversarial testing,”
Strickland provides the proper framework for reviewing the defendant’s ineffective
assistance of counsel claim. See id. at 697-98, 122 S. Ct. at 1851-52.

In Florida v. Nixon, 543 U.S. 175, 125 S. Ct. 551, 160 L. Ed. 2d 565 (2004), the
Supreme Court again emphasized thelimited availability of the Cronic exception. The Court

reiterated as follows:

“Cronic recognized a narrow exception to Strickland's holding
that a defendant who asserts ineffective assistance of counsd
must demonstrate not only that his attorney's performance was
deficient, but also that the deficiency prejudiced the defense.
Cronic instructed that a presumption of prejudice would be in
order in ‘circumstances that are so likely to prejudice the
accused that the cost of litigating their effect in a particular case
isunjustified.” The Court elaborated: ‘[I]f counsel entirely fails
to subject the prosecution’s case to meaningful adversarial
testing, then there has been adenial of Sixth A mendment rights
that makes the adversary process itself presumptively
unreliable” We illustrated just how infrequently the
‘surrounding circumstances [will] justify a presumption of
ineffectiveness’ in Cronic itself. In that case, we reversed a
Court of Appealsruling that ranked as prejudicially inadequate
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the performance of an inexperienced, under-prepared attorney
inacomplex mail fraud trial.”

Id. at 190, 125 S. Ct. at 562 (citations omitted).

This Court has recognized the narrow reach of Cronic in analyzing ineffective
assistance of counsel claims. See e.g., Redman v. State, 363 Md. 298, 311, 768 A.2d 656,
663 (2001). InRedman, we embraced the following interpretation of Cronic, asstated by the
United States Court of Appeals for the First Circuit:

“In our view, the Court’ slanguage in Cronic was driven by the
recognition that certain types of conduct are in general so
antithetical to effective assistance—for example, lawyerswho
leave the courtroom for long stretches of time during trial are
unlikely to be stellar advocates in any matter—that a case-by-
caseanalysissimply isnot worth thecost of protracted litigation.
No matter what the facts of a given case may be, this sort of
conduct will almost always result in prejudice. But attorney
errors particular to the facts of an individual case are
gualitatively different. Virtually by definition, such errors
‘cannot be classified according to likelihood of causing
prejudice’ or ‘defined with sufficient predsion to inform
defense attorneys correctly just what conduct to avoid.’
Consequently, the Court has declined to accord presumptively
prejudicial statusto them.”

Redman, 363 Md. at 311-12, 768 A.2d at 663 (quoting Scarpa v. DuBois, 38 F.3d 1, 12-13
(1st Cir. 1994)) (citations omitted).
Similarly, the Court of Special Appeals rejected Walker’s argument that prejudice
should be presumed under Cronic. The court reasoned as follows:
“Thefactsinthiscaseare more similar to thefactsof Warner [v.

Ford, 752 F.2d 622 (11th Cir.1985)] thanthe facts of Martin [v.
Rose, 744 F.2d 1245, 1250-51 (6th Cir.1984)]. Though Walker
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professed hisinnocence before trial, and continues to deny that
he was guilty of the charges brought against him, the
documentary and testimonial evidence against him was
‘overwhelming.” [Petitioner] was one of three co-defendants,
and though his own attorney did not actively participatein trial,
counsel for Ms. Hall did challenge the case presented by the
State. Finally, [defense counsel] had six months to prepare for
thetrial. Hereceived ' voluminous’ discovery, and discussedthe
case with his client several times prior to [petitioner’s] flight
from the country. Furthermore, [defense counsel] testified that
he was prepared to actively represent [petitioner] at trial, but
chose not to deliberately because of [petitioner’s] absence.
Under the reasoning of the Eleventh Circuitset forthin Warner,
prejudice should not be presumed in this case.”

Walker v. State, 161 Md. App. 253, 270-71, 868 A.2d 898, 908 (2005). In addition, the court
pointed out the practical effect of applying the Cronic standard as essentially abolishingtrial
in absentia. The court noted as follows:

“Wefear that if we allow anew trial in thiscase, itwill open the

door for criminal defendantsto engineer an‘automatic’ new trial

by failing to appear for trial. If defense counsel, with or without

consent, then chooses not to participate, and if the defendant is

not successful ondirect appeal, the defendant will obtain a new

trial on ineffective assistance of counsd grounds. We decline

to open the door for such manipulation of the system.”
Id. at 273, 868 A.2d at 910. We agree with the Court of Special Appeals and also reject
petitioner’s argument. Defendants would have a “foolproof defense” for a new trial if
prejudice were presumed in every case in which the defense counsel with an absent client

electsto remain silent or participate minimally. Cf. Toomey v. Bunnell, 898 F.2d 741, 744

n. 2 (9th Cir. 1989); Harding v. Lewis, 834 F.2d 853, 859 (9th Cir. 1987).

-16-



Courts around the country have interpreted Cronic very narrowly, thereby requiring
ashowing of actual prejudicerather than presuming prejudice. See, e.g., Moss v. Hofbauer,
286 F.3d 851, 862 (6th Cir. 2002) (ref using to apply Cronic where defense counsel failed to
make an opening statement, cross-examine two witnesses, make objections, and call defense
witnesses, because the omitted conduct was “not the equivdent of being physically or
mentally absent” from the courtroom); Chadwick v. Green, 740 F.2d 897, 901 (11th Cir.
1984) (holding that “when Cronic and [Strickland] are read in conjunction, it becomes
evident that Cronic’s presumption of prejudice applies to only a very narrow spectrum of
cases Where the circumstancesleading to counsel’ sineffectiveness are so egregious that the
defendant was in effect denied any meaningful assistance at all”). See also Turrentine v.
Mullin, 390 F.3d 1181, 1207-09 (10th Cir. 2004); James v. Harrison, 389 F.3d 450, 454-56
(4th Cir. 2004); Fink v. Lockhart, 823 F.2d 204, 206 (8th Cir. 1987); United States v.
Sanchez, 790 F.2d 245, 254 (2d Cir.), cert. denied, 479 U.S. 989, 107 S. Ct. 584, 93 L. Ed.
2d 587 (1986); State v. Davlin, 658 N.W.2d 1, 13 (Neb. 2003).

Intheinstant case, asaresult of Walker’ sand Lee’ sfailureto appear for trial, defense
counsel found himself in the unenviable position of having to represent absent defendants.
Asatrial strategy, he decided essentially to remain silent, to protect the record as best as he
could under the circumstances, to participate minimally, and to argue jury nullification—the
latter of which the Circuit Court did not allow. Under the circumstances presented herein,

the strategy counsel employed was not such that it falls within the narrow exception to
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warrant a presumption of prejudice. Defense counsel’ s conduct was not “so antithetical to
effectiveassistance” that the Cronic presumption of prejudice should apply. See Scarpa, 38
F.3d at 12. Moreover, hisconduct did not amount to the compl ete failure of representation
at every aspect of thetrial proceeding, as contemplated by the Bell Court. See Bell, 535 U.S.
at 697, 122 S. Ct. at 1851.

In a motions hearing on January 18, 1993, defense counsel argued forcefully that
Walker did not “acquiesce’ to be triedin absentia. Prior to the beginning of Walker’ strial,
on January 19, 1993, defense counsel, once again, argued vehemently that trial of Walker in
absentia was unfair and in violation of the Sixth Amendment to the United States
Constitution and Article 21 of the M aryland Declaration of Rights, and announced that he
would not “in any way participate in the trial.” Counsel characterized his decision not to
participate in the proceedings as a strategic choice because he “unhesitatingly believed that
[his clients] would not want [him] in any way to participate further at thistrial,” and that he
could not participate in the trial “by cross-examining witnesses, without having the benefit
of [his clients next to him]” to obtain information and engage in consultations.

The following exchange occurred between Walker’s post-conviction counsel and
defense counsel at Walker’ spost-conviction proceeding on July 31, 2003 regarding defense
counsel’ s trial representation of Walker:

“IPOST CONVICTION COUNSEL]: You have put on the

record that you believe that your clients would not want you in
any way to participate.
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[DEFENSE COUNSEL ]: That is correct.

[POST CONVICTION COUNSEL]: That wasdonethough, was
it not, sir, without any consultation with Mr. Walker?

[DEFENSE COUNSEL]: That is correct.

[POST CONVICTION COUNSEL]: And without any
consultation with, since you had two clients at that time, Ms.
Walker.

[DEFENSE COUNSEL ]: That is correct.
[POST CONVICTION COUN SEL]: That was your opinion.
[DEFEN SE COUNSEL]: Absol utely.

[POST CONVICTION COUNSEL ]: But your opinion was not
based upon legal research asto what your duty was as opposed
to what you thought you should do, correct?

[DEFENSE COUNSEL ]: My opinion on that specific question
was [based on] my conversaionswith my clients and how they
viewed thetrial, at leastto that statement, that | believethat my
clients would not want me to participate. That was my own
belief.

[POST CONVICTION COUNSEL ]: That wasbecauseyou had,
had discussions prior totrial. Mr. Walker believedthat thiswas,
in some respects a racdst proceeding against him. He had an
interracial marriage, correct?

[DEFENSE COUNSEL ]: That is correct.

[POST CONVICTION COUNSEL]: And he had no great love
for [the prosecutor] correct?

[DEFENSE COUN SEL]: That was an understatement, yes.”
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This post-conviction colloquy further supports the conclusion that defense counsel’s
minimal participation was a strategic decision, borne out of unusual circumstances, rather
than aconstructive denial of counsel, which would require a presumption of prejudice under
Cronic. See Martin v. McOtter, 796 F.2d 813, 820 (5th Cir. 1986) (concluding “that
counsel’s decision to forego argument at the sentencing phase of Martin’s trial did not
constitute a constructive denial of counsel such as to render a showing of Strickland
prejudice unnecessary”); Vickers v. State, 898 S.W.2d 26, 28 (Ark. 1995) (recognizing that
“matters of trial tactics and strategy, which can be matters of endless debate by experienced
advocates, are not grounds for post-conviction relief”). Defense counsel further testified at
the post-conviction proceeding that he had been Walker’s counsel for approximately six
months, had conducted “voluminous discovery” and had “many, many conversations’ with
Walker before Walker absconded. Counsel was prepared to actively represent Walker, and
once Walker absconded, counsel’s decisions were grounded in what he thought his client
would want, based on hisinteractions with him prior to trial.

Petitioner directs our attention to a few cases in which courts have held that the
attorney’ srefusal to participateinthetrial justified application of apresumption of prejudice
under the Sixth Amendment. See United States v. Swanson, 943 F.2d 1070 (9th Cir. 1991);
Martin v. Rose, 744 F.2d 1245 (6th Cir. 1984); State v. Harvey, 692 S.W.2d 290 (Mo. 1985).

We find these cases diginguishable from the case sub judice.
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In United States v. Swanson, 943 F.2d 1070 (9th Cir. 1991), the defendant was
charged with armed robbery. Defense counsel acknowledged his client’s guilt in closing
argument, conceding the element of intimidation and that hisclient wasthe perpetrator of the
offense. Id. at 1074. Furthermore, heinformed thejury repeatedly that the def endant’ sguilt
beyond areasonable doubt could not bequestioned. See id. at 1076-1078. The United States
Court of Appealsfor the Ninth Circuit viewed this conduct as constructive denial of counsel
duringacritical stageof the proceeding,thereby warranting apresumption of prejudice under
Cronic. Seeid. at 1075-76. The court reasoned that when the defenseattorney argued to the
jury that no reasonable doubt existed, the defense “shouldered part of the government’s
burden of persuasion.” The court pointed out that the government failed to identify any
strategy that could jugify defense counsel’s “betrayal of his client.” Id. at 1075. Here,
Walker’s attorney determined that the best strategy was not to actively participae. He
neither conceded his client’s guilt nor shouldered the State’ s burden of proof.

In State v. Harvey, 692 S.W.2d 290 (M o. 1985), prior to jury selection, defense
counsel requested a continuance, noting that hewas* totally unprepar ed” to begin the defense
of his client in a capital murder case. Id. at 291. Upon the court’s denial of his request,
defense counsel announced his intention to only sit at the counsel table, and not participate,
asserting that he was unprepared and physically exhaused because of hiswork in another
capital murder case. Id. At both trial and sentencing, defense counsel remained almost

entirely mute, participating only invoir direand filing various post-trial motions. Id. at 293.
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In the sentencing phase, counsel presented no evidence asto mitigation. /d. at 292-93. On
direct appeal, the Missouri Supreme Court rejected the contention that defense counsel’s
minimal participation in the proceedings was a strategic choice, consented to by the
defendant, and thus, held that the defendant was constructively denied counsel within the
meaning of Cronic. Id. at 293. An important factor in the court’s decision was that the
defendant was present during the trial, and the trial court had not inquired as to whether the
defendant knowingly and voluntarily was relinquishing his right to effective assistance of
counsel. See id. at 293.

Inthe casesub judice, trial counsel had represented Walker for six months, conducted
discovery, and was prepared to put on Walker’ s defense. It wasthe defendant who impeded
thisrepresentation by failing to appear for trial. Furthermore, in Harvey, defense counsel did
not discuss this strategy of non-representation with his client, while in the instant case,
defense counsel assumed attorney silencewasthe strategy Walker would want him to employ
under the circumstances. In sum, Walker’s attorney made a strategic calculation in an
unusual situation, which is a far cry from Harvey’s counsel, who was unprepared and
searching for a way out of the case.

In Martin v. Rose, 744 F.2d 1245 (6th Cir. 1984), the defendant was indicted for the
offenses of criminal sexual conduct in the first degree, incest, sodomy, and crimes against
nature, arising from an incident involving him and histwo minor stepdaughters. Id. at 1247.

Thetrial court denied defense counsel’ smotion to dismiss and motion for acontinuance—in
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which he alleged that he was unprepared to the try case. Id. Thereafter, defense counsel,
without fully explaining the situation to his client or obtaining his client's consent, did not
cross-examine any statewitnesses, make any objections, call any witnesses for the defense,
make any closing argument, or object to any part of the court's charge to the jury. Id. On
appeal from denial of habeasrdief, the United States Court of Appealsfor the Sixth Circuit
held that this“lack of participation deprived Martin of effective assistance of counsel at trial
as thoroughly as if [counsel] had been absent,” warranting a Cronic presumption of
prejudice. Id. at 1250-51. The court held that even though counsel’s actions were
unquestionably trial strategy, they did not constitute sound trial strategy. Id. at 1249. The
court reasoned that: Martin had denied participation in the offense; he had a strong defense
that he could present; he had no criminal record and could take the stand and testify on his
own behalf, and that the State’ s case, based solely on the step-daughters’ testimony, could
have been challenged by cross-examination. Id. at 1250-51.

Intheinstant case, Walker’ s post-conviction counsel doesnot allege which arguments
thejury did not hear and which evidenceit did not see by trial counsel’ sfailureto participate
more fully in Walker’s trial. In Martin, attorney silence was an unreasonabl e trial tactic for
a client on trial for criminal sexual conduct because had Martin’s attorney participated,
“Martin could have testified that he did not commit the crimes with which he was charged
... [and] [e]ven if Martin had not testified, the girls’ teimony could have been subjected

to cross-examination or questioned in final argument.” Id. at 1250-51. Unlike, Martin, the
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case against Walker was built upon substantial documentary and testimonial evidence. Here,
therecordreflects no defense Walker could have asserted if counsel had behaved diff erently.

Moreover, in theinstant case, defense counsel argued repeatedly to the Circuit Court
that trial in absentia was unconstitutional, cited rules to the Court, attended bench
conferencesduring thetrial, sought to make aclosing argument, and respondedto the Court’ s
inquiries regarding admission of State exhibits. As the State points out, counsel for co-
defendant Hall challenged the State’ s evidence in front of the jury, which wasto the benefit
of all three def endants.

W e note that in the cases cited by petitioner, each defendant was present at trial and
never waived hisright to effective assigance of counsel. Evenif adefendant absconds prior
totrial, theright to effective assistance of counsel isnot waived automati cally. As petitioner
points out, it is well-established that a defendant’ s waiver of the Sixth A mendment right to
counsel must be knowing and intelligent. See Faretta v. California, 422 U.S. 806, 835, 95
S. Ct. 2525, 2541, 45 L. Ed. 2d 562 (1975); State v. Renshaw, 276 Md. 259, 265-66, 347
A.2d 219, 224 (1975). By failing to appear, howev er, the defendant puts the attorney in the
difficult position of deciding how best to put onadefense if acontinuanceis denied and the
trial judge proceedsin absentia. \Whether non-participation or Slenceisareasonabl e straegy
should depend upon the circumstances of each case. See Warner v. Ford, 752 F.2d 622, 625

(11th Cir. 1985).

-24-



“Silent strategy” isthe phrase often used to describe an attorney’ sdecision either not
to participate at trial or to participate minimally. Cf. Warner, 752 F.2d at 625; Walker I, 338
Md. at 261, 658 A.2d at 243; Keith Cunningham-Parmeter, Dreaming of Effective Assistance,
76 Temp. L. Rev. 827, 869-875 (2003). Some courts have recognized an attorney’ s decision
to remain silent as alegitimate, strategic choice worthy of deference under Strickland. See
generally United Statesv. Sanchez, 790 F.2d 245 (2nd Cir.), cert. denied, 479 U.S. 989, 107
S. Ct. 584,93 L. Ed. 2d 587 (1986) (applying Stricklandto defendant’ sineffectiveassistance
of counsel claim where defendant had absconded prior to trial and trial counsel’s
participation was limited to objection to trial in absentia and a flight instruction and to
moving for judgment of acquittal); Warner v. Ford, 752 F.2d 622 (11th Cir. 1985) (applying
Strickland to defendant’s ineffective assistance of counsel claim, where trid counsel’s
participation was limited to a motion for a directed verdict, a request for a midrial, and a
recommendationthat hisclient not takethe witnessstand). See also Martinv. McCotter, 796
F.2d 813 (5th Cir. 1986) (applyingStricklandto defendant’ sineffective assistance of counsel
claim, where trial counsel remained silent at the sentencing phase of hisclient’strial).

In Warner v. Ford, 752 F.2d 622 (11th Cir. 1985), the United StatesCourt of Appeals
for the Eleventh Circuit considered a claim of ineffective asgstance of counsel involving
defense counsel’ s silence during trial in the face of overwhelming evidence of guilt. Id. at
625. Two co-defendants were tried in the same proceeding with Warner, and Warner was

convicted of four counts of armed robbery. Id. at 623-24. Warner’s attorney did not
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participate in the trial, except to move for adirected verdict on one count, request amistrial
three times, and recommend that his client not take the stand when his client was called by
his co-def endantstotestify intheir defenses. Id. at 624. On appeal fromtheDistrict Court’s
denial of habeas, the Eleventh Circuit applied the Strickland analysisto Warner’s claim of
ineffective assistance of counsel, deciding that a case-by-case inquiry is more suitable than
a presumption of prejudice, when the “ silent strategy” isat issue. Id. at 625. The Eleventh
Circuit explained as follows:

“Silencecan constitute trial strategy. Whether that strategy isso

defective as to negate the need for a showing of prejudice to

establish ineffective assistance of counsel must be judged on a

case-by-case basis. [Strickland] has established that courts

“must indulge a strong presum ption that counsel’ s conduct falls

within thewiderange of professional assistance.” Thus, inorder

for a petitioner with an ineffective assistance claim to prevail

over his former counsel’s assertion of strategy, he must

‘overcome the presumption that, under the drcumstances, the

challenged action ‘might be considered sound trial strategy.’”
Id. at 625 (citations omitted). The Warner Court concluded that defense counsel’s
representation of Warner was not so defective as to entitle Warner to relief without any
showing that his attorney’s conduct prejudiced him. 7d.

In United States v. Sanchez, 790 F.2d 245 (2d Cir.), cert. denied, 479 U.S. 989, 107

S. Ct. 584, 93 L. Ed. 2d 587 (1986), Sanchez did not appear for trial on the scheduled date.
His attorney, the co-defendant, and the co-defendant’s attorney were present, and the trial

proceeded in Sanchez’'s absence. Id. at 248. Defense counsel engaged in “limited defense

activity,” consisting of objecting to thetrial itself, a request for a flight instruction, and a
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motion for judgment of acquittal. /d. at 248, 253. The jury returned a verdict of guilty
against Sanchez on two counts, and Sanchez claimed ineffective assistance of counsel. Id.
at 248.

The United States Court of Appeals for the Second Circuit rejected Sanchez’s
ineffectiveassistance of counsel claim, refusing to invoke Cronic where a*“defendant by his
own obstructive conduct precludes his counsel from pursuing an intelligent [and] active
defense.” Id. at 254. The Second Circuit recognized the silent strategy as appropriate in

some cases, hoting as follows:

“Here, there is no evidence that Sanchez made any effort to
communicate with or otherwise cooperate with his attorney.
There is no evidence that Sanchez consulted with his attorney
regarding his decision not to attend the trial, and not to be
available during the week s preceding trial. Where an attorney
is confronted with such a client, whose uncooperativeness
precludesany reasonablebasisfor an active defense, the strategy
of silence— perhaps in hopes that the government will produce
insufficient evidence or that the government or court will
commit reversible error—may actually constitute a defense
strategy. Certainly, the right to counsel does not impose upon
a defense attorney a duty unilaterally to investigate and find
evidenceor to pursueafishingexpedition by cross-examination,
or to present opening or closing remarks on the basis of no
helpful information, or to object without purpose, on behalf of
an uncooperative and unavailable client.”

Id. at 253 (citations omitted).
Simply because “silence’ isthe product of trial strategy, however, doesnot insulate
attorney conduct from review. Strategic decisions must nonetheless be supported by

reasonable professional judgment. See Stricklandv. Washington, 466 U.S. 686, 690, 104 S.
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Ct. 2052, 2066, 80 L. Ed. 2d 674 (1984). Whether “silence” asastrategy isreasonableisto
be determined on a case by case basis, under the standardsset forth inStrickland. See id. at
691, 104 S. Ct. at 2066 (noting that “the reasonableness of counsel’s actions may be
determined or substantially influenced by the defendant’s own statements or actions.
Counsel’s actions are usudly based, quite properly, on informed strategic choices made by
the def endant and on the information supplied by the defendant”).

We hold that the post-conviction court did not errin rejecting the Cronic standard in
this case and that Strickland v. Washington provides the proper framework for review of
Walker’s ineffective assistance of counsel claim under the Sixth A mendment.

JUDGMENT OF THE COURT OF
SPECIAL APPEALS AFFIRMED.
COSTS IN THIS COURT AND THE

COURT OF SPECIAL APPEALS TO
BE PAID BY PETITIONER.
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Strickland v. Washington, 466 U. S. 668, 104 S. Ct. 2052, 80 L. Ed. 2d 674 (1984)

enunciatedthetest for resolving adefendant’ s claim of ineffectiveness of counsel, indicating
inthe processthatthe critical inquiry “ must be whether counsel's conduct so undermined the
proper functioning of the adversarial process that the trial cannot be relied on as having
produced ajust result.” 1d. at 685-86, 104 S. Ct. at 2063-64, 80 L. Ed. 2d at 692-93. The
test the Court announced assesses the likelihood that the assistance rendered pursuant to
counsel’ s obligation “to make the adversarid testing processwork in the particular case,” id.
at 690, 104 S. Ct. at 2066,80 L. Ed. 2d at 695, was “ outs de the wide range of professionally
competent assigance.” Id. It stated the test:

“The defendant must show that there is a reasonable probability that, but for

counsel’ s unprofessional errors, the result of the proceeding would have been

different. A reasonable probability is a probability sufficent to undermine

confidence in the outcome.”

Id. at 694, 104 S. Ct. a 2068, 80 L. Ed. 2d at 698> The Court also was clear: “Judicial

scrutiny of counsel's performance must be highly deferential.” 1d.

! This Court has characterized the test somewhat differently, substituting “ reasonable
possibility,” Bowers v. State, 320 Md. 416, 427, 578 A.2d 734, 739 (1990), for the phrase,
“reasonable probability,” used by Strickland v. Washington, 466 U.S. 668, 694, 104 S. Ct.
2052, 2068, 80 L. Ed. 2d 674, 698 (1984). We explained: ‘“Substantial possibility,” of
course, isthe term we used to define the ‘may well’ standard we adopted in Y orke [v. State,
315Md. 578, 556 A.2d 230 (1989)]. Wethink the standard, as so defined, aptly describesthe
prejudice standard the Supreme Court adopted in Strickland.”




United Statesv. Cronic, 466 U.S. 648, 659, 104 S.Ct. 2039, 2047, 80 L. Ed. 2d 657,

668 (1984) is an exception to Strickland v. Washington; it presumes unconstitutionality,

under the Sixth Amendment right to effective assistance of counsel, when defense counsd
“entirely fails to subject the prosecution’s caseto meaningful adversarial testing.” 466 U.S.
at 659, 104 S. Ct. at 2047, 80 L. Ed. 2d at 668. The purpose of this, and the other

exceptions outlined in Cronic, is to avoid lengthy, costly, and unnecessary litigation when

the adversarial process clearly has been compromised. Id. at 658, 104 S. Ct. at 2046, 80 L.
Ed. 2d at 667. In the Stuationsidentified in Cronic, 466 U.S. at 658-59, 104 S. Ct. at 2046-
47,80 L. Ed. 2d at 667-68, the circumstances “are so likely to prejudice the accused that the

cost of litigating their effect in aparticular caseis unjustified,” id. (See also Strickland, 466

U.S. at 692, 104 S.Ct. a 2067, 80 L.Ed.2d at 696, stating that “[p]rejudice ... isso likely that
case-by-case inquiry into prejudice is not worth the cost.”), and they “involve impairments
of the Sixth Amendment right that are easy to identify and, for that reason and because the

prosecutionisdirectly responsible, easyfor thegovernmentto prevent.” Strickland, 466 U.S.

at 692, 104 S.Ct. at 2067, 80 L.Ed.2d at 696 (citing Cronic, 466 U.S. at 659, 104 S.Ct. at

2047, 80 L.Ed.2d at 668.).

Because Cronic is an exception to Strickland and contemplates a meaningful
adversarial testing of the State’ s case, as with Strickland, see 466 U. S. at 694, 104 S. Ct.
at 2068, 80 L. Ed. 2d at 697-98, deference to trial strategy must be paid when determining

its applicability. Cronic, 466 U.S. at 658, 204 S.Ct. at 2046, 80 L.Ed. 2d at 667. A trial




strategy, to be entitled to deference, ascontemplated by Cronic, | would have thought, would

have theintent, if not the effect, and areasonable possibility, see Bowersv. State, 320 Md.

416, 427, 578 A.2d 734, 739 (1990), of furthering the defendant’s interess. Thus, the
strategy should be apotentially effective approach, that is not only available, but which also
has areasonable, legally valid basis.

Counsel for Le’Bon Walker, the petitioner, after making the pre-trial argument that
it was unconstitutional to try the petitioner in absentia, and, when that argument was
unsuccessful, attempting to excuse himself from thetrial and later proffering to the court a
jury nullification argument, which was also rejected, remained silent throughout the trial,
failing to make an opening statement to the jury, to cdl witnesses, to cross examine the
state’s witnesses, to make objections, to make any motions or to make any substantive
closing argument to the jury. This strategy, characterized by these omissions, the majority

effectively says, see Walker v. State, Md. : : A.2d___,  (2006) [slip op.

at 17], constituted a reasonable trial strategy, a meaningful adversarial testing of the

prosecution’s case within the meaning of Cronic, 466 U.S. at 659, 104 S. Ct.at 2047,80 L.

Ed.2d at 668, and, thus, entitled to deference.

| do not agree. First, | question whether counsel’s actions reasonably can be
considered a trial strategy; certainly, it cannot be logically characterized as reasonable.
Apparently, the sole basis for counsel’s failure, refusal is perhaps more accurate, to

participate in the trial was his intention to make a jury nullification argument. Such an



argument isimproper, see Stevenson v. State, 289 Md. 167, 178, 423 A.2d 558, 564 (1980);

Franklin v. State, 12 Md. 236, 1858 WL 3251, 2 (1858), and, thus, impermissible. Counsel

should have known, theref ore, that he would not be allowed to argue that the jury could
nullify the discretionary ruling entrusted to, and made by, the trial court; he should have
known that, because such an argument isimproper, it would be determined by thetrial court
to be unreasonable and would be prohibited. It should have been clear to any reasonable
attorney that ajury nullification argument would be afruitless gesture, afailure. Itisjustas
clear, or should be, tha if a “trial strategy” simply has no chance of furthering counsel’s
client’sinterests, it cannot rightly, or in any sense, be considered “reasonable” andissimply
not entitled to even the slightest deference. Here counsel’s* strategy” was no strategy at all.?

Unless counsel’ s refusal to participateat trial was trial strategy, it is absolutely clear,
beyond any doubt, that counsel fail ed to subject the prosecution’s case to any meaningful
adversarial testing and, thus, failed to provideeffectiveassistance under Cronic. Indeed, on
thisrecord it is quiteclear that he neither tried to do so, nor intended to.

Certainly thefact that the petitioner’ scounsel madeone, initial argument to thecourt,

outside the jury’s presence, that the in absentia issue, decided only a short time earlier,

2 Holding in reserve, for use during closing arguments to the jury, of a jury
nullification argument, in which the jury would be asked to disregard all that had transpired
because the court chose to proceed with trial in the defendant’s absence is about as
reasonable and as likely to succeed as holding in abeyance an argument already rejected by
thetrial court during pre-trial proceedings, to be sprung on the jury during closing argument.
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rendered him incapable of fully representing his client did not meaningfully test the
prosecution’s case. Indoing so, hewas, in essence, arguing a point which had already been
decided by the court and, thus, was not an issue in the prosecution’s case against the
petitioner which it was required to prove. Nor wasthe jury nullification argument atesting
of the State’s case and it was not intended to be. It merely would have invited the jury to
disregard the State’s evidence and the trial court’s discretionary ruling, on policy grounds,
not reject the State’ s case on the merits

The majority, relying on Warner v. Ford, 752 F.2d 622 (11" Cir. 1985), and U.S. v.

Sanchez, 790 F.2d 245 (2" Cir. 1986), holdsthat the petitioner’s counsel, by not participating

in the petitioner’ sin absentia trial, acted strategically. Walker v. State, Md. _,  A.2d

___(2006) [slip op. at 25-28]. It determined that, because the court “must indulge a strong
presumption that counsel’ s conduct falls within the wide range of professional assistance,”
id.at , A.2dat__ [slipop. at 26], a petitioner must overcome the presumption that his
counsel’ s actions constituted trial strategy. Accordingly, it opines, a case-by-case analysis
under Stricklandistheproper procedure. Id.at _,  A.2dat__ [slipop.at 26-28]. Neither

Warner nor Sanchez proves the majority’ s point regarding the case sub judice.

In Warner, defense counsel did not participate in voir dire, made no pretrial motions,

made no opening statement, did not cross examine the State’s witnesses, did not call any
defense witnesses, did not object to any of the State’ s evidence, offered no defense evidence,

and made no closing argument. 752 F.2d at 624. He did move for a directed verdict, and



moved for a mistrial three times, however. 1d. at 625. At post-conviction proceedings,
defense counsel testified that “his silence reflected a trid strategy in the face of
overwhelming evidence against his client.” 1d. The trial court, relying on that testimony,
found a sufficient basis on which to conclude that counsel’s silence was a reasonable trial

strategy. Id. It distinguished the casefrom Martin v. Rose, 744 F.2d 1245 (6th Cir. 1984),

infra, inthat Warner had admitted his guilt, so his case was not subject to much question, the
evidence against him was overwhel ming, and counsel had testified that hewas prepared. Id.
The court found, accordingly, no ineffectiveness of counsel.®

In Sanchez, the defendant also was tried in absentia. He had met his attorney once,

790 F.2d at 248, and then was released on bail, from which he did not return. 1d. Therefore,
Sanchez’ s counsel stood silent during the entiretrial, except that he made tw o objectionsto
the court, one regarding its decision to try hisclient in absentia, id., and the second, when he

joined Sanchez’ s co-defendant’ s motion for judgment of acquittal. Id. The Eleventh Circuit

%It legitimately and logically may be argued that defense counsel in Warner v. Ford,
752 F.2d 622 (11™ Cir. 1985), as a matter of fact, did subject the prosecution’s case to
meaningful adversarial testing in that he made substantive motions during trial, before the
jury. The office of such motions, by their very nature, isto call the prosecution’s case into
direct question. Inresponseto such amotion, we may assume, because judges are presumed
to know the law and to follow it, Bank of the United Statesv. Dandridge, 12 Wheat. 64, 25
U.S. 64, 69-70, 6 L.Ed. 552, 554 (1827); Schowgurow v. State, 240 Md. 121, 126, 213 A.2d
475, 479 (1965); Albrecht v. State, 132 Md. 150, 156, 103 A. 443, 445 (1918), that the court
critically and impartially evaluated the evidence and found it sufficient. Defense counsel
in this case made no such motions.
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Court of Appeals found that Sanchez had not been denied effective assistance of counsel,
stating that

“where, as here, the defendant by his own obstructive conduct precludes his

counsel from pursuing an intelligent active defense, the concernsof Cronic...

are not involved....”

Id. at 254.

The decisive and critical concern expressed by the court in Sanchez, that Sanchez
could haveforever blockedhisbeing brought to justice and prevented hisown trial from ever
being held, by refusing to cooperate and evading arrest, id., is not present in this case, at
least to anywhere near the extent that it wasin Sanchez. While that is a concern that can
be, and oftenis, expressed in every casein which theissueof trial in absentia isapossibility,
it was especially acute in Sanchez, being the prime rationale for the decision. No such
magnitude of concern iswarranted in this case. While Sanchez did not cooperate with his
counsel, the petitioner had done so until the time of his flight. Sanchez had a higory of
obstructiveconduct; Walker did and doesnot. The concernsunderlyingthe Sanchez decision
are simply not present in the case sub judice.

“The right to the effective assstance of counsel is thus the right of the accused to
require the prosecution’s case to survive the crucible of meaningful adversarial testing... if

the process loses its character as a confrontation between adversaries, the constitutional

guaranteeisviolated.” Cronic, 466 U.S. at 656-7, 104 S. Ct. at 2045-46, 80 L. Ed. 2d at 666.

The purpose of Cronic isto maintain the integrity of the adversarial system, which depends



on abalance of power between prosecutionand defense. 1d. at 655, 104 S.Ct. a 2044-45, 80
L. Ed.2d at 665. This, in fact, is the reason for the Sixth Amendment right to counsel.

Gideon v. Wainwright, 372 U.S. 335, 344, 83 S.Ct. 792, 796, 9 L.Ed.2d 799, 805 (1963).

Aswe have seen, the Supreme Court has characterized the ineffective assi stance proscribed

by Cronic as“acompletefailure’ to test the State's case, Florida v. Nixon, 543 U.S. 175,
125 S. Ct. 551, 562, 160 L.Ed.2d 565 (2004); Bell v. Cone, 535 U.S. 685, 697, 122 S. Ct.
1843, 1851, 152 L. Ed. 2d 914, 928 (2002) — if counsd is denied during a critical stage of
thetrial, or if no attorney could have provided defendant with effective assistance given the
surrounding circumstances. Thus, theproper focusisonwhether therewas afailureactually
to test the prosecution’s case meaningfully. 1d. at 659, 104 S. Ct. a 2047, 80 L. Ed. 2d at
668.

To be sure, the Cronic holding is narrow, asthe Supreme Court made clear in Bell

v. Cone, 535 U.S. at 697, 122 S. Ct. & 1851, 152 L. Ed. 2d a 928, observing: “When we

spoke in Cronic of the possibility of presuming prejudice based on an attorney’s failure to
test the prosecutor’s case, we indicated that an attorney’ s failure must be complete. We said
‘if counsel entirely fails to subject the prosecution’s case to meaningful testing.” Cronic,
supra, at 659, 104 S. Ct. at 2047, 80 L. Ed. 2d at 668 (emphasis added).” In that case,
defense counsel had cross-ex amined the prosecution’ s witnesses, had not called any defense

witnesses, and waived closing argument. 1d. That the Cronic holding is narrow does not,

however, indicate that the test it announced is meaningless.



Requiring a complete failure to test the State’s case does not mean that, for a
defendant to succeed, defensecounsel must be shown to have done absol utely nothing to test
the State’ scase. Just because counsel may have opened his mouth at some point during the
trial to make a comment or offer some other non-substantive or innocuous expression does
not mean he or she has meaningfully tested the prosecution’s case. In several “sleeping
lawyer” cases, attorneys who napped during at |east one critical stage of the trial have been
found to have failed to provide effective assstance even when, during their conscious
moments, they expertly cross-examined state witnesses, objected, and introduced evidence.

See Tippinsv. Walker, 77 F.3d 682, 686 (2d Cir. 1996) (when an attorney was “repeatedly

unconsciousat trial for periods of time during which the defendant’sinterestswere at stake” a
structural flaw occurred, resulting in prejudice, even though attorney put on defense and

called witnesses during times of consciousness); Javor v. United States, 724 F.2d 831, 833-

35 (9th Cir. 1984) (unconscious or sleeping counsel isinherently prejudicial, as partial
absence is prejudicial as a matter of law, despite attorney having presented vigorous,

adequate arguments during times of consciousness); Burdine v. Johnson, 262 F.3d 336, 349

(5th Cir. 2001) (prejudice presumed when attorney has slept or remained unconscious
through critical stagesof the trial regardless of counsel’s adequacy when aw ake). Thus, an
attorney can meaningfully fail to tes the prosecution’s case even though he may have said

something during trial, and not remained completely silent.



Although not an in absentia case, Martin v. Rose, 744 F.2d 1245 (6th Cir. 1984), is

instructive. There, the defendant was tried, on several counts, for the sexual abuse of his
stepchildren. Id. at 1247. Prior totrial, Martin’ s counsel [hereinafter “counsel”] filed several
pretrial motions, including a motion to dismiss for denial of a speedy trial. 1d. When these
motionswere not heard before trial started, counsel determined that he would “rely on [his]
Motions,” id., which reliance would be reflected by his declining to participate at trial; he
would not “put on any proof” or crossexaminewitnesses. |d. Although herefrained from
participating in jury selection, he did make an opening gatement to the jury. In that
statement, Counsel explained that he would not participate in the trial and gave reasons for
that decision. 1d. Consistentlythereafter,counsel did not cross-examinewitnesses, did not
cal any witnesses did not object, and did not make a cloang argument. Martin was
convicted.

On habeas corpus review, the Sixth Circuit Court of Appeals reversed. Having
determined that counsel’s conduct was a “deliberate trial tactic,” id. at 1249, and fully
cognizant of the requirement that it afford much deference to such decisions, that court
concluded that counsel’ s decidon to rely on that tactic was unreasonable, counsel’ s failure
to participate being due to his misunderstanding of state law. Id. That and the fact,
specifically noted by the court, that Martin had a good defense meant, said the court, that
counsel had not rendered “professionally competent assigance.” Id. It concluded that

Martin demonstrated both prejudice under Strickland, and that there was no meaningful
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testing of the prosecution’ s case under Cronic, i.e., that “the attorney’ slack of participation

deprived Martin of effective assistance of counsel at trial asthoroughly asif he had been
absent.” 1d. at 1250.

Martin’s counsel had done something at trial, he was not, as here, completely non-
participatory —he had filed pretrial motions, argued that they should be heard, and then, once
he had decided on his trial strategy, shared it with the jury, explaining that he intended to
remain silent and why.* Nevertheless, on the basis of what he did not do, challenge the
State’s case in a meaningful way, the court found that his actions amounted to a complete
lack of meaningful adversarial testing under Cronic.

Comparing the performance of Martin’s counsel to that of the petitioner’s, it is
apparent that, there is little to choose with respect to the level and nature of the legal
assistancerendered. Perhapscounsel for Martin provided a degree of assistance better than
that rendered by petitioner’s counsel - unlike the petitioner’s counsel, who addressed only
the court with regard to his strategy, Martin’s counsel addressed the jury, the very body
charged with observing and determining the outcome of the adversarial proceedings. Inno
way, in any event, can the representation by petitioner’s counsel be consdered to be
qualitatively different, and certainly it was not better, than that rendered by Martin’s counsel

and, so, is entitled to no greater deference.

* The majority states tha Martin was not advised of his counsel’strial strategy, but
Martin was in the courtroom when hiscounsel clearly explained to the jury the purpose of
his silence
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The majority distinguishes Walker from Martin because M artin had a good, likely
truthful defense and because the evidence against him was not overwhelming, as it was

against Walker. Walker v. State,  Md. _, , A.2d__,  (2005) [slip op. at 23-24].

Such an analysis places the cart before the horse- it argues, in essence, that Walker was not
deprived of effective assistance of counsel because he was guilty anyw ay. Furthermore, the
Martin court’ sdiscussion of Martin’ sstrong defense and likely innocence has nothing to do

with its Cronic analysis. The court performed both aStrickland, Martin v. Rose, 744 F.2d at

1249-50,and aCronic, id., analyss, finding that Martin had notreceived effective assi stance

under either standard. Martin, 744 F.2d at 1251. That Martin had a strong defense in the

face of limited evidence, therefore, went to whether, under Strickland, he had been

prejudiced. 1d. at 1249. In so concluding, the court described severd actions which counsel
could have undertaken, and which would have been consistent with hisrole as counsel; his
failure to do any of them amounted to prejudice under Strickland. 1d. at 1250. Specifically
the court stated:

“While arguing his motion to dismissor continue, Martin’s attorney told
the court that Martin had stated that he denied the charges against him.
Theattorney knew that Martin waswilling to testify and had no criminal
record. Theonly directevidenceagainst Martin wasthetestimony of his
stepdaughters; if Martin had been called to testify the jury would have
heard his denial and his theory that the girls were encouraged to falsify
the incident, and would have been able to judge the credibility of the
defendants and of his sepdaughters in reaching averdict.”

Martin, 744 F.2d at 1250.
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In addressing Cronic, the Martin court focused on whether counsel’s failure to

participate in the trial made the adversarial process unreliable. It concluded that counsel’s
refusal to participate meant that M artin was unable to subject the prosecution’s case to

meaningful adversarial testing, and thus the Cronic test failed as well. Id. at 1250-51. It

explained:

“Because his attorney refused to participate in any aspect of the trial,

Martin was unable to subject the government’ s case against him to ‘the

crucible of meaningful adversarial testing’ - the essence of the right to

effective assistance of counsel. The attorney’ stotal lack of participation

deprived Martin of effective assistance of counsel at trial as thoroughly

asif he had been absent. This was constitutional error even without any

showing of prejudice.”
Id. at 1250-51 (citations omitted).

Whether, therefore, the state’s case against Walker was strong or weak isimmaterial
to a Cronic analysis; regardless of what type of case the state has, it still must be subjected
to meaningful adversarial testing. Cronic presumes ineffective assistance whenever it is

clear that the adversarial system hasso broken down that it isimpossblefor prejudiceto be

avoided, Cronic, 466 U.S. at 656, 104 S.Ct.at 2045, 80 L .Ed.2d at 665; that occurs when the

toolsessential to the adversarial system are not utilized, with theresul t that thereis, in redlity,
no adversity of position.

That Martin perhaps had a stronger defense than Walker does not mean the test
applicable to each case is different, tha one is entitled to greater assistance - adversarial

testing, if you will - than the other. After-the-fact evaluation of the strength of the State’s
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case should not be afactorin the application of thetest, with oneresult, afinding of effective
assistance, obtaining when the evidence of guilt is strong, and another, a finding of
ineffective assistance, when it is weak or not so strong. Cronic does not require that the
adversarial testing be successful, or likely so, jug tha it be meaningful. It follows,
therefore, that however strong the evidence of the petitioner’s apparent guilt, it certainly
was possible for his attorney meaningfully to test the prosecution’s case.

Martin isnot alone.. See also United States v. Swanson, 943 F.2d 1070, 1074 (Sth

Cir. 1991) (attorney's concession of a lack of reasonable doubt to the jury was failure to
subjectthe prosecution’ scaseto meaningful adversarial testing and, thus, afailureto provide

effective assistance under Cronic). See also Tippins v. Walker, 77 F.3d 682, 686 (2d Cir.

1996) (when an attorney was “repeatedly unconscious at trial for periods of time during
which the defendant’s interests were at stake”a structural flaw occurred, resulting in
prejudice, even though attorney put on defense and called witnesses during times of

consciousness); Javor v. United States, 724 F.2d 831, 833-35 (9th Cir. 1984) (unconscious

or sleeping counsel is inherently prejudicial, as partial absence is prejudicial as a matter of
law, despite attorney having presented vigorous, adequae arguments during times of

consciousness); Burdinev. Johnson, 262 F.3d 336, 349 (5th Cir. 2001) (prejudice presumed

when attorney has slept or remained unconsciousthrough critical stagesof thetrial regardless

of counsel’ s adequacy when awake).
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The majority makes several other arguments in support of its conclusion that the
petitioner’s counsel rendered effective assistance: the State’ s case was meaningfully tested

by the petitioner’ s co-defendant, Walker v. State, Md.at _, A.2dat__ [slipop. at 33];

the petitioner’ s counsel had a sufficient period of timeto prepare for trial and was prepared,
idat , A.2dat__ [slip op. at 20]; the evidence against the petitioner was overwhel ming
and, so, there wasllittle that the petitioner’s counsel could havedone.id.at _, A.2dat
[slip op. at 23]; adecision in the petitioner’s favor invites abuse, in that defendants will be
able to disrupt trials and avoid being brought to justice.id.at __,  A.2dat __ [slip op. at
26-27]. None of these argumentsis persuasive, if even relevant.

First, that the attorney for the petitioner’ s co-defendant subjected the State’s case to
meaningful adversarial testing with respect to that attorney’s client is an insufficient basis
on which to argue that the case against the petitioner was meaningfully tested. The sixth

amendment right is a personal right, Texas v. Cobb, 532 U.S. 162, 172, 121 S. Ct. 1335,

1343, 149 L. Ed.2d 321, 331(2001); thus, the petitioner had a right to his own effective
counsel, in the State’s case against him. Itisimmaterial that a co-defendant’s counsel was
effective in the State’s case against that co-defendant. The majority does not cite any case
in which the Supreme Court, or any court, for that matter, has held that the meaningful
adversarial testing requirement can be satisfied, or is satisfied, as to all defendants, by the
efficient and effective representation of a co-defendant by that co-defendant’s counsel. |

certainly know of none and have been unable to find any.
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Second, the amount of preparation time defense counsd has or the extent of defense
counsel’ s actual preparation isnot necessarily predictive of his or her actud performancein
an in absentia situation. Indeed, it may not be material to that situation at all. However
much preparation time the petitioner’' s counsel had to prepare this case for trial and however
well prepared he actually was certainly did not inure to the petitioner’s benefit in this case.
The record reflects acomplete failure of representation of the petitioner whatever counsel’s
level of preparedness and how ever long it took to achieve that level.

Third, and as discussed above, Cronic presumes prejudice in certain situations.
Thus, whether the petitioner was guilty, or how voluminous the proof of that guilt, isnot the
proper question. The only relevant question is whether, by doing nothing, or as close to
nothing as one could get, counsel discharged his responsibility to render effective assistance
of counsel. By doing nothing, counsel did not further hisclient’ sinterest in having the gears
of the adversary system engaged, to the end of testing the strength of the State’scase. The
majority, noting the overwhelming evidence against the petitioner, suggeststhat it cannot
conceive of away in which defense counsd could have any more meaningfully tested the

state’s case. Walker v. State, Md.at__, A.2dat__, [slip op. at 23]. It takes little

imaginationto realize the obvious — he could and should have, at the least, tested the State’ s
witnesses’ ability to recall, observe and relate accurately that to which they offered

testimony.
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Finally, themajority’ sconcernthat defendantswill abuse the system, and successfully
so, were the Court to find a Cronic exception in cases w here defendants have deliberately
rendered themselves unavailablefor trial is,to my mind, terribly overblownand unrealistic.
Asl| pieceit together, thefear is that defendants, on a broad scale, will abscond to avoid a
trial already scheduled, knowing that, if their attorneys remain silent, they will get a new
trial. | have not the slightest doubt that attorneys, officers of this Court, held to high ethical
standards of conduct, will not so easily be used or so easily acquiesce in thisway.

This case does create a concern with respect to attorney representation in in absentia
cases. After this case, no meaningful review of attorney performance will be possible or
necessary inthiskind of case. This Court has provided a blueprint for attorneys faced with
trial in absentia, one that will insulate them from findings of ineffective assistance of
counsel: adopt a strategy to “do nothing;” that strategy even can be coupled with one that
does not make sense or that isimproper. Why, with this high level instruction, would, or
should, an attorney do anything beyond remainingsilent? After all, the Court hasinstructed
that a non-participatory strategy is enough, and to do more would, or could, subject the
attorney to post-conviction proceedingsat which he could be determined to have provided

ineffective assistance.
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