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In this appeal, we consider the extent to which a patient,
involuntarily conmtted to a State psychiatric facility, can be
forced to take neurol eptic! and side-effect nedi cations pursuant
to Ml. Code Ann., Health-Gen. Art. ("HG') 8§ 10-708 (1993).
Appel I ant Arl ene Beeman, who was involuntarily commtted to the
Thomas B. Finan Center (the "Finan Center") for treatnent of
schi zo-affective disorder, refused to take certain drugs
prescribed by Dr. E. Mchael Ehlers, her psychiatrist. The Finan
Center's Cinical Review Panel ("CRP'), convened pursuant to HG §
10-708, authorized Dr. Ehlers to adm nister a series of drugs,
al one or in conbination, at a wi de range of doses. After hol ding
a de novo hearing, an Adm nistrative Law Judge ("ALJ") at the
Ofice of Adm nistrative Hearings ("OAH') agreed with the CRP's
decision. Thereafter, the Crcuit Court for Allegany County
affirmed the ALJ's deci sion.

On appeal to this Court, Beeman has raised four issues:

1. Whet her the Adm nistrative Law Judge and the

circuit court erred in approving forced

adm ni stration of Cogentin and other side effect

medi cations to involuntary patients even though

they are not nedications prescribed for treatnment

of a nental disorder as defined by Section 10-708?
2. Whet her the Panel's authorization of the

i nvoluntary adm ni stration of psychiatric
medi cation up to the maxi mum al | owabl e t herapeutic

"Neuroleptic" nedication refers to an antipsychotic
medi cation. THE NEw WEBSTER S MeDI CAL Di cTi onaRy 159 (11988).



dosage and in various conbinations in nonspecific
doses violates the statutory requirenent that "the
deci sion shall specify: (1) the nedication or

medi cati ons approved and the dosage and frequency
range" ?

3. VWhet her the circuit court inproperly ruled that

the adm nistrative hearing record contained
substantial evidence to support the findings in
light of the court's adm ssion that the ALJ
heari ng audi ot ape was i naudi ble and that the court
had to rely instead on counsel's representations
of what had occurred?

4. VWet her the failure of the circuit court to hear

the case wthin the statutorily mandated ti nefrane
constitutes reversible error?

Appel | ee, the Departnent of Health and Mental Hygi ene
("DHVH"), contends that all of these issues are noot. W agree
with DHVH that, based on the posture of this case, all issues are
nmoot. Nonethel ess, issues 1 and 2 are worthy of consideration
despite their nootness; we conclude that the authorization of
forced nedi cation, including nedication prescribed for "side-
effects,” did not violate the requirenents of HG § 10-708. On
the other hand, the CRP | acked authority to approve any
medi cati ons or dosage ranges that were not requested by the
treating psychiatrist. On the ground of nootness, we decline to

consi der the procedural questions raised in issues 3 and 4.

Fact ual Backgr ound

The evidence in the thin record in this case essentially

consists of a transcript of the audi otapes of the hearing before
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the ALJ. Unfortunately, the tapes were of such poor quality that
the testinony is largely unintelligible. Nevertheless, for the
pur poses of this appeal, the facts are | argely undi sputed.
Accordi ngly, we have gl eaned the summary that follows fromthe
decisions of the ALJ and the circuit court, along with the few
usabl e portions of the transcript, and as anplified by the
uncontested portions of the parties' briefs.

Appel lant, who is sixty-two years old, has |ong been
di agnosed as havi ng schi zo-affective disorder. Myre than once,
she has been commtted involuntarily to the Finan Center for this
illness. Although she does respond to nedication, the synptons
of her condition have been difficult to manage.

The dispute that gives rise to this appeal began after
Beeman was conmtted on July 14, 1993. |In early January 1994,
Dr. Ehlers prescribed three oral nedications: Haldol at 10
mlligrans twi ce per day, Anafranil at 50 mlligranms per day, and
Depakote at 500 mlligrans twi ce per day. Wen Beenan refused to
take any of these nedications, Dr. Ehlers requested authorization
to adm nister the drugs forcibly. Follow ng a hearing on January
6, 1994, at which Beeman and a | ay adviser were present, the
Finan Center's CRP authorized the followng treatnment for 90
days:

Hal operidol (Haldol) PO at a total daily dose not to

exceed 100 ng. |If the PO dose is refused, Hal operido

Lactate at a total daily dose not to exceed 1/2 of the

current PO dose may be given. 1In the event that the
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patient refused the PO doses and requires IMinjections
for two tinmes in a given week, the Panel approves Hal o-
peri dol Decanoate at a dosage equivalent not to exceed
250 ng IMq 4 weeks. The dosage is to be titrated by
the Attendi ng Physician based on the clinical synptons.
The Panel al so approves the use of Depakote at a total
daily dose not to exceed 3000 ng. The dosage will be
titrated by the Attendi ng Physician based on the
clinical synmp-tons. In the event that the patient
experiences any extrapyram dal synptons, the Panel
approves Anti-dyski-netic nedications with the
Attending Physician titrating them based on the
clinical synptons. Benztropine (Cogen-tin) not to
exceed 6 ng/day PO or IM Trihexyphenidyl (Artane) not
to exceed 8 ng/day PO or IM Amantadine (Symmetrel) PO
not to exceed 200 ng/day, or Di phenhydra-m ne
(Benadryl) not to exceed 150 ng/day POor IM [|If [the]
pati ent devel ops akathisia, Propranolol at a total
daily dosage not to exceed 240 ng, may be given if
needed. |If the patient does not respond to Hal dol, the
At t endi ng Physician may use other neurol eptics not to
exceed the followi ng daily doses: Chlorpromazi ne
(Thora-zine) 200 ng; Mesoridazine (Serentil) 500 ny;

Thi ot hi xene (Navane) 80 ng; Perphenazine (Trilafon) 64
nmg; Trifluo-perazine (Stelazine) 80 ny; Fluphenazine
(Prolixin) 80 ng; Loxapine (Loxitane) 250 ng; Molindone
(Moban) 250 ng; or Fluphenazi ne Decanoate (Prolixin)
750 ng q 2 weeks.

(Enphasi s added).

Beenman received a copy of the decision on January 11, 1994.
Sonme forty mnutes later, she filed a petition for admnistrative
revi ew t hrough her counsel.? On January 24, 1994, follow ng a de

novo hearing, the ALJ affirmed the CRP' s authorization of

treatment, appendi ng and annexing the CRP's instructions to his

2Apparently, Beeman had retained counsel to represent her in
prior hearings involving forced nedication. One such case,
concerni ng other issues, awaits argunment before this Court. Beeman
v. DHWH, No. 188 (Sept. 1995 Term.
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own decision, wthout nodification. No one asked the ALJ to stay
its order. Accordingly, two days later, forced treatnent began.

On January 27, 1994, Beeman filed a petition for review by
the circuit court, but incorrectly captioned her petition.
Thereafter, on February 2, 1994, Beeman filed an anended petition
for review, this tinme with the correct caption. 1In her petitions
for review, appellant requested a stay of the ALJ's decision; her
request, however, apparently was never addressed by the circuit
court. On February 17, 1994, DHVH filed a Motion for Reversal,
based on procedural grounds. Evidently, no request was made to
transcri be the audi otapes fromthe OAH hearing, and no one
attenpted to listen to the five and a half hours of audi otapes
prior to the hearing before the circuit court. The circuit court
ultimately heard the case on March 18, 1994. According to the
docket entries in the record, the OAH audi ot apes were transmtted
to the circuit court on that day.

After listening to the audiotapes, the court described them
as "generally poor quality and in substantial part inaudible due

to static and background noise,” and "of essentially m ninal

hel p." The court therefore decided to place "suppl enental
reliance . . . upon the notes and recall of counsel, as provided
at oral argunent.” On the nerits of Beeman's appeal, the court

found "substantial evidence" to support the ALJ's decision, but
did not identify that evidence specifically.
The ALJ's order authorizing forced treatnment expired after
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ninety days. According to DHVH, Beeman responded well to the
treatnent; she was released fromthe Finan Center on August 18,

1994, and has been receiving treatnment on an out-patient basis.

Di scussi on

|. Scope of Review

The scope of review on appeal to this Court is essentially
the same as the circuit court's scope of review. W nust review
the admi nistrative decision itself. Pub. Svce. Commin v.
Baltinmore Gas & Elec. Co., 273 MJ. 357, 362 (1974); State
El ection Bd. v. Billhinmer, 72 MI. App. 578, 586 (1987), rev'd on
ot her grounds, 314 Md. 46 (1988); see also Dep't Econ. & Enp't
Dev't v. Hager, 96 Md. App. 362 (1993). Decisions of the OAH are
subject to review under the Adm nistrative Procedure Act ("APA"),
Ml. Code Ann., State Gov. Art. ("SG') § 10-222 (Supp. 1994).

Subsection (h) provides that the reviewi ng court nay--

(1) remand the case for further proceedings;
(2) affirmthe final decision; or
(3) reverse or nodify the decision if any substanti al
right of the petitioner may have been prejudi ced
because a finding, conclusion, or decision:
i i's unconstitutional;
ii. exceeds the statutory authority or
jurisdiction of the final decision nmaker;
iii. results froman unlawful procedure;
iv. 1is affected by any other error of |aw
V. i s unsupported by conpetent, material, and
substantial evidence in light of the entire
record as submtted; or
vi. s arbitrary or capricious.
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See also, Md. State Police v. Lindsey, 318 Md. 325, 332-34
(1990); State Election Bd. v. Billhinmer, 314 Ml. 46 (1988);
Warner v. Ccean City, 81 Md. App. 176 (1989); Harford Meni| Hosp.
v. Health Svces Cost Rev. Commin, 44 M. App. 489 (1980).

Where the question on appeal is the sufficiency of the
evi dence to support a decision, we nust determ ne "whether a
reasoni ng m nd could have reached the factual conclusion reached
by the agency." Supervisor of Assessnents of Montgonery Co. v.
Asbury Met hodi st Home, Inc., 313 Md. 614, 625 (1988). In naking
this determ nation, we nay not substitute our judgnent for that
of the agency. 1d. at 626. Wen the issues concern
interpretation of federal and Maryl and statutes, however, we
afford the agency no such deference. State Dep't of Assessnents
& Taxation v. Loyola Fed. Sav. & Loan Ass'n, 79 Ml. App. 481,
498-90 (1989); Conptroller of the Treasury v. Ransay, Scarlett &

Co., 58 Mi. App. 327, 340-41 (1984).

1. Statutory Background
The resolution of the issues in this case depends, at |east
in part, on the | anguage of HG § 10-708.%® Beenan contests only

the application of 8 10-708, not its constitutionality. See

SUnder its enabling provisions, HG § 10-708 was due to expire
on July 1, 1994. 1991 MJ. Laws ch. 385, § 2. The expiration of HG
8§ 10-708 was extended, by 1995 MI. Laws ch. 266, to January 1,
1999.
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Wllianms v. WIzack, 319 Md. 485 (1990) (in light of Washi ngton
v. Harper, __  US _ , 110 S.C. 1028 (1990), prior statutory
version deprived patient subject to involuntary nedi cati on of
significant procedural due process rights). Accordingly, before
turning to the issues presented, we nust review the contours of
this section.

Under subsection (b), nedication nmay not be forced upon a
nonconsenting patient except in two situations--an energency, or
a non-energency in which "the individual is hospitalized
involuntarily . . . and the nedication is approved by a panel
under the provisions of this section.” As no energency was
present here, nedication could only be forced upon Beeman if
approved by a CRP as provided in HG § 10-708.

Where a panel convenes a hearing to consider forcing
treatment, the panel nust provide 24-hour notice of the hearing
to the patient. HG 8§ 10-708(d). At the hearing, the patient has
the right to attend, present information and w tnesses, Cross-
exam ne W tnesses presented by others, consult with a |lay
advi sor, and to be provided with an explanation of "the clinical
need for the medication or nedications, including potential side
effects, and material risks and benefits of taking or refusing
the medication.” HG 8§ 10-708(e). After the hearing, the panel
may aut horize adm nistration of the nedications prescribed by the

physician, as well as alternative nedications, only



if the panel determ nes that:

(1) The nmedication is prescribed by a psychiatrist for
the purpose of treating the individual's nental
di sorder;

(2) The adm nistration of nedication represents a
reasonabl e exerci se of professional judgnent; and

(3) Wthout the nedication, the individual is at sub-
stantial risk of continued hospitalization

HG § 10-708(g) (enphasis added).

| f the panel approves the forced nedication, the patient has
24 hours to appeal the panel's decision to the OAH |f appeal ed,
the panel's decision is automatically stayed pendi ng resol ution
by the OAHL HG 8§ 10-708(k). The OAH then nust hold a de novo
hearing wthin 7 days, and the decision of the ALJ is deened the
final agency decision for the purposes of judicial reviewin the
circuit court. Id.

Under HG § 10-708(1), either the individual or the facility,
represented by DHVH, may appeal the ALJ's decision to the circuit
court within 14 days of the ALJ's decision, pursuant to SG § 10-
201. Under SG 8§ 10-222(e)(2), either the OQAH or the circuit
court may stay the decision of the QAH pending resolution in the
circuit court. Thereafter, the circuit court "shall hear and
i ssue a decision on an appeal within 7 cal endar days fromthe
date the appeal was filed." HG 8§ 10-708(1)(4) (enphasis added).
Neverthel ess, nothing in HG 8 10-708 expressly authorizes the

i nposition of sanctions for a violation of any of these

provi si ons.
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1. Mootness

DHWVH cont ends, based on the fact that the ALJ's order has
al ready expired, that Beeman's issues are noot and so we should
not reach them Al though we agree that all issues are noot, we
bel i eve Beeman's substantive issues are sufficiently inportant so
that we shall elect to reach them notw thstanding their
noot ness. W expl ain.

Whet her the CRP properly approved Beeman's forced nedication
is clearly noot because the ALJ's order expired ninety days after
i ssuance. Even if we were to agree with Beeman's contentions, we
cannot undo the fact that the nedication has already been
adm ni stered. Nor has there been a declaration or pernmanent
adj udi cation of rights, binding upon anyone at any future
hearings, that we could reverse. Accordingly, even if we were to
agree with her propositions of law, there is no renedy avail able
to her.

As a general proposition, courts of appeal "do not sit to
gi ve opinions on abstract propositions or noot questions; appeals
whi ch present nothing el se for decision are dismssed as a matter
of course.” In Re R ddlenpser, 317 Ml. 496, 502 (1989).

A question is noot if, at the time it is before the

court, there is no |l onger an existing controversy

between the parties, so that there is no | onger any
effective renedy which the court can provide.

Att'y Gen. v. Anne Arundel Co. Sch. Bus Contractors Ass'n, 286
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Md. 324, 327 (1979). See also In Re Riddlenoser, 317 Md. at 502;
Droney v. Droney, 102 Md. App. 672, 681 (1995). Nevertheless, on
rare occasions, we reach issues that are otherwi se noot. |Id. at
502-03. In Lloyd v. Bd. of Supervisors of Elections, 206 MI. 36
(1954), the Court articulated the standard by which noot cases
nmust be neasured:

[Qnly where the urgency of establishing a rule of

future conduct in matters of inportant public concern

is inperative and manifest, wll there be justified a

departure fromthe general rule and practice of not

deci ding academi c questions. . . . [I1]f the public

interest clearly wll be hurt if the question is not

i medi ately decided, if the matter involved is likely

to recur frequently, and its recurrence will involve a

rel ati onshi p between the governnent and its citizens,

or a duty of governnent, and upon any recurrence, the

sanme difficulty which prevented the appeal at hand from

being heard in tinme is likely again to prevent a

decision, then the Court may find justification for

deciding the issues raised by a question which has

becone noot, particularly if all of these factors

concur with sufficient weight.
Id. at 43.

Qur application of the Lloyd standard to the instant case
| eads us to conclude that our review is appropriate. Wthout
doubt, the forced adm nistration of nedication clearly concerns
"a relationship between the governnent and its citizens." W are
also satisfied that it is a matter of inportant public concern to
ensure that forced nedication of hospitalized patients is
conducted in a manner that is neither arbitrary nor capricious.

See Wllians v. WIzack, 319 Md. at 509-10 (patients' interest
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agai nst arbitrary and capricious forced adm nistration of

medi cation is protected by constitutional due process rights).
Moreover, neither party has referred us to a plethora of cases on
the issues here; to the contrary, our research reflects a paucity
of authority on this inportant and devel opi ng topic.

In addition, the issue is one that is likely to recur. The
parties do not dispute that Beeman's disorder is generally
resistant to treatnent, and that the severity of her synptons
depends upon the regularity with which she takes her nedication.
According to DHVH, Beeman is presently taking nedication
voluntarily on an out-patient basis, and the need for further
forced treatnment is speculative. But if Beeman fails to take her
medi cation regularly, as she asserts has happened before, the
di sorder may resurface and she may need further involuntary
treat nent.

Finally, if this issue were to recur, it may agai n evade
judicial review W note that no one requested the ALJ to stay
its decision, although the ALJ had the authority to do so. SG §
10-222(e)(2). Simlarly, the circuit court could have stayed the
forced adm nistration of nmedication. See MI. Rule 7-205 (stay of
ALJ's order); MI. Rules 2-632(a,e), 8-422 (stay of circuit
court's order). But Beeman had no absolute right to a stay, and
it is possible that neither the court nor the ALJ would grant

one. Indeed, this point is underscored by the fact that Beeman's
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motion in the circuit court for a stay of the ALJ's order
apparently was never even addressed. Since any order for forced
treatnment nust expire in 90 days, HG 8 10-708(m, even an
expedited appeal is not sufficiently swift to assure review of an
order authorizing forced adm ni stration of antipsychotic

medi cations. This issue "may frequently recur, and . . . because
of inherent tine constraints, may not be able to be afforded
conplete appellate review" Att'y Gen. v. Anne Arundel Co. Sch.
Bus Contractors Ass'n, 286 Ml. at 328.

We turn next to the nerits of appellant's case.

| V. The Approval of Medications

A. Side-Effect Mdications

Psychotropi ¢ nedi cations,* such as Hal dol and Depakot e,
often trigger "parkinsonism" a side effect in which the patient
exhibits the synptons of Parkinson's disease.® Antidyskinetic

nedi cations, ® such as Cogentin, treat sonme of the side effects of

4A "psychotropic" nedication is one that acts upon the mnd or
psyche. THE NEw WEBSTER S MEDI CAL Di CTI ONARY 199 (11988).

SParki nson's disease is defined as "a chronic, slowy
progressive nervous disorder characterized by nmuscular rigidity,
trenmors, drooling, restlessness, peculiar involuntary novenents,
shuffling gait, chewi ng novenents and protrusion of the tongue,
blurred vision, and ot her neurol ogical synptons." THE NEwWWEBSTER S
MEDI CAL D1 CTI ONARY 176.

6" Dyski nesia" refers to "any of a nunber of diseases [that]
produce defective voluntary novenents [or] inpairnment of nornal
novenent . " THE New WEBSTER S MeDI CAL Di CTI ONARY 68.
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t he psycho-tropi c nedi cations, such as parkinsonism but do not
treat the synptons of the underlying psychosis.

Beeman strenuously protests the decisions of the CRP and the
ALJ to authorize antidyskinetic medications. She argues that HG
8 10-708(g) expressly confines the power of a CRP to authorize
forced adm nistration of neuroleptic nedicines that directly
treat a nental disorder, but does not permt authorization of
medi ci nes that counter side effects caused by the antipsychotic
medi ci nes. DHVH argues agai nst such a narrow construction of HG
8§ 10-708(g). It contends, too, that in the treatnent of any
ment al di sorder, antidyskinetic nmedications are prescribed part
and parcel wth psychotropic nedications, as they conprise
interrel ated conponents of the total treatnent of the nental
disorder. In light of HG 8 10-101, which defines the terns under
whi ch HG 8§ 10-708 operates, we agree w th DHVH

Qur analysis begins with the interpretation and application
of the statutory |anguage in HG 88 10-101 and 10-708. |In Mazor
v. State Dep't of Correction, 279 Ml. 355 (1976), the Court
succinctly stated the principles of statutory construction:

[ T he cardinal rule of construction of a statute is to

ascertain and carry out the real intention of the

Legi slature. The primary source fromwhich we glean this

intention is the |anguage of the statute itself. And in

construing a statute we accord the words their ordinary and

natural signification. |If reasonably possible, a statute is

to be read so that no word, phrase, clause or sentence is

rendered surplusage or neaningless. Simlarly, wherever
possi ble an interpretation should be given to statutory
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| anguage which will not |ead to absurd consequences.
Moreover, if the statute is part of a general statutory
schenme or system the sections nust be read together to
ascertain the true intention of the Legislature.
ld. at 360-61. Indeed, "a plainly worded statute nust be
construed wi thout forced or subtle interpretations designed to
extend or limt the scope of its operation.” Harris v.
Baltinore, 306 Md. 669, 673 (1986) (interpreting the interplay of
certain pension disability benefits with WCA disability
benefits). See also, Frank v. Baltinore County, 284 M. 655, 658
(1978) (sane).
In HG § 10-708(a)(3), " Medication' neans psychiatric
medi cation prescribed for the treatnent of a nmental disorder.”
The definition of a "nmental disorder,"” as defined in HG § 10-
101(h), includes any "behavioral or enotional illness that
results froma psychiatric or neurol ogical disorder."” (Enphasis
added). Section 10-101(k) defines "treatnent"” as "any
prof essional care or attention that is given in a facility .
to inprove or to prevent the worsening of a nental disorder."” By
definition, parkinsonismis a neurological disorder and it surely
causes behavioral illness. Thus, a priori, "treatnent"
necessarily includes "professional care or attention . . . to
i nprove or prevent the worsening" of parkinsonism which is a
neur ol ogi cal di sorder causing "behavioral or enotional illness.™

Mor eover, conmon sense dictates that drugs treating side
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effects, to the extent they make primary treatnent nore
effective, tend to inprove or prevent the worsening of the nental
di sorder itself, even if the side-effect nedications do not
directly treat the synptons of the disorder. The psychotropic
medi ci nes in question often entail severe neurol ogical side
effects. |If Beeman's doctors cannot treat these side effects,
the utility of the psychotropic nedications in making Beeman
better obviously wll decrease in proportion to the severity of
the side effects the nedicines cause. Therefore, assum ng the
psychotropi ¢ nedi cations are, indeed, necessary for the treatnent
of schizo-affective disorder, the antidyskinetic nedications
clearly are necessary as well. Consequently, we conclude that
nothing in HG 88 10-101 and 10-708 limt the panel's power to
approve the forced adm nistration of antidyskinetic drugs to
treat the side effects of appropriate psychotropic nedications.
Finally, as DHVH notes, Beeman's interpretation would render
HG § 10- 708 surplusage by effectively destroying the useful ness
of the CRP. Even after acquiring CRP approval for forced
adm nistra-tion of psychotropic nedications, doctors still would
have to secure appointnent of a guardian in the circuit court
(Md. Code Ann., Est. & Trusts Art. Title 13 (1991)) in order to
treat fully the patient by giving side-effect nedications. |If
faced with the inevitability of petitioning for appointnment of a
guardi an, CRP approval becones unnecessary; once a guardian is
appoi nted, the guardian can approve all such nedications.
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Surely, the Legislature would not have so circunscribed the power
of the CRP as to render it virtually useless. Mreover, "there
certainly is no reason to think judges or juries [or guardi ans]
are better qualified than appropriate professionals in making

[ medi cal] decisions.” WIzack, 319 Mi. at 496 (quoting Youngberg

v. Ronmeo, 457 U.S. 307, 322-23 (1982)).

B. Range and Dosages of Medi cati ons Aut horized

Beeman takes issue with the breadth of the panel's
aut hori zation. She relies on an observation nmade by the Court in
W | zack

By enacting 8 10-708, the General Assenbly changed the

comon | aw [requirenent of consent prior to nedical

treatment] by legislating a narrow exception to permt
nonconsensual nedication of a patient involuntarily
commtted by court order to a psychiatric facility when

the nedication is approved by a clinical review panel

of health care professionals consistent with

statutorily prescribed criteria.

319 Md. at 494 (enphasis added; construing earlier version of HG
§ 10-708).

Beenman rai ses two grounds upon whi ch she contends the CRP
overstepped its authority under the "narrow exception" carved by
HG 8§ 10-708. First, she objects to the broad scope of
medi cations that the CRP approved; it authorized sixteen

different nedications constituting,according to Beeman, al nbst

every concei vably rel evant pharnaceutical. She argues that the
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CRP's order was particularly egregi ous because Dr. Ehlers only
sought approval of three specific nedications. Second, Beenman
chal | enges the wi de range of dosages of each nedication approved
by the panel, up to the maxi nrum dosage that the panel could have
aut hori zed.” For support, she points to HG 8§ 10-708(i)(3), which
requires the panel, if it approves forced nedication, to specify
inits decision "[t]he nedication or nedications approved and the

dosage and frequency range . . . ."®

1. Range of Medications

As noted, HG 8 10-708(g) authorizes the panel to "approve
the adm nistration of medication or nedications and may recomrend
and approve alternative nedications . . . ." (Enphasis added).

The CRP's authority is not unrestricted, however. |n authorizing

Al t hough there is no discernible evidence in the record as to
t he maxi nrum dosages for the nedications in issue, appellee does not
contest Beeman's assertion that the CRP approved adm nistration of
up to the maxi mum nedi cal dosages.

8Beenman also clains that the panel was acting as a "rubber
stanp”" of the psychiatrist, based on the fact that the panel
approved forced adm ni stration of Depakote, a drug that presently
can only be adm nistered orally. Initially, we note that even if
Depakot e cannot be adm nistered forcibly, it does not follow that
the panel could not authorize its admnistration as part of a
forced treatnent plan. This is particularly true when, as here,
t he panel specified alternative treatnments which accounted for the

patient's refusal of oral nedications. Accordi ngly, we do not
agree with Beeman that this fact necessarily indicates that either
t he panel or the ALJ was acting as a "rubber stanp.” Additionally,

the claimthat the ALJ's decision was a "rubber stanp" essentially
chal l enges the sufficiency of the evidence, an issue we cannot
address, because of the state of the record.
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approval, the CRP nust find as foll ows:

(1) The nedication is prescribed by a
psychiatrist for the purpose of treating the
i ndi vidual's nmental disorder

(2) The adm nistration of nedication represents a
reasonabl e exerci se of professional judgnent;
and

(3) Wthout the nedication, the individual is at
substantial risk of continued hospitalization

HG § 10-708(g). Additionally, "A panel may not approve the
adm ni stration of nmedication where alternative treatnents are
avai |l abl e and are acceptable to both the individual and the
facility personnel who are directly responsible for inplenenting
the individual's treatnment plan.” 8§ 10-708(h)(3).

We cannot resolve whether the ALJ |lawfully authorized such a
wi de |ist of medications, because of the state of the
adm nistrative record and the parties' dispute as to whet her
there were any available alternative treatnents acceptable to
both parties. W agree with appellant, however, that the CRP
cannot unilaterally authorize a particular nedication unless a
treating psychiatrist has specifically prescribed it and
requested approval of it. Nevertheless, pursuant to HG 10-
708(g), the CRP may approve a series of nedications or
alternative nedi cations, when requested by a treating
psychi atrist, based on the professional judgnment of the
psychiatrist, so long as the other statutory factors are al so
satisfied. W believe, therefore, that the CRP has authority
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under HG 8 10-708(g) to approve a series of nedications, provided

that the various requirenments of HG 8 10-708 are satisfied.

2. Dosages of Medications

Beeman clains that the authorization with respect to dosages
is so broad that it effectively constitutes a grant of "blanket"
di scretion to the psychiatrist, which is not allowed under HG 8§
10-708. She contends that the requirenent in subsection (i),
that the panel specify the dosage and frequency range in its
decision, constitutes a strict limt on a psychiatrist's
di scretion, arising out of a patient's "significant
constitutional liberty interest to be free fromthe arbitrary
adm ni stration of antipsychotic drugs."” WIzack, 319 Ml. at 508
(enmphasis in original).

We recognize fully the principle articulated in WI zack
barring the "arbitrary adm nistration of antipsychotic drugs" to
pati ents who have been commtted involuntarily. In this |light,
the contrast between Dr. Ehler's original prescription of three
medi cations, in specified dosages, and the CRP s authori zati on,
gi ves us pause. W cannot say, because of the condition of the
adm nistrative record, that the dosage range approved by the CRP
here was either |lawful or unlawful. Nor can we determ ne,
because of the deficient record, whether the CRP' s approval was,

as Beeman clains, a "blanket" endorsenent of a "laundry list" of
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drugs at dangerously high dosages.

We conclude that there is nothing inherently arbitrary and
capricious in authorizing a dosage up to the maxi num al | owabl e
dose. Nevertheless, before a particul ar dosage or range of
dosages may be authorized by a CRP, the nedical basis for the
dosage nust be established by the evidence presented. To justify
flexibility wwth respect to dosages, sufficient evidence to
establi sh nedi cal necessity nmust be presented to the CRP

We recogni ze that, in certain situations, the psychiatrist
may not be able to predict with mat hemati cal precision how a
patient will respond to a particular dosage. |If the CRP is
forced to approve dosage ranges that are too narrow to permt
rapi d adjustnent, then a CRP may need to be convened every tine
t he physician wishes to alter the treatnent, even slightly, to
account for the patient's reaction to the nedication. That
clearly could interfere wwth essential nedical treatnent and, at
the sane tine, it would create an unreasonabl e burden that we do
not believe the Legislature intended subsection (i) to inpose.

In sum Beenman contends, and DHVH apparently does not
di spute, that the CRP' s authorization was far broader, in scope
and dosage, than Dr. Ehlers requested. Based on the garbled
record, we are unable to ascertain whether Dr. Ehlers requested
aut hori zation for such broad discretion, or even whether such

di scretion was nedically necessary. But if Beeman's contentions
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are correct, then the approval at issue here exceeded the
statutory authority of HG 8§ 10-708. This is because a CRP' s

aut horization to admnister a "laundry list" of pharnaceuticals,
and its "blanket" authorization to adm nister unnecessarily high
dosages, in the absence of a request by the treating physician,

violates HG § 10-708.

V. Procedural |ssues

Beeman conplains that the circuit court made two reversible
procedural errors. First, she clainms the court should have
reversed and remanded for further proceedi ngs, based solely upon
the fact that the court did not hear and decide the case within
the seven-day tinme frame i nposed by statute. Second, once the
court discovered that the audi otapes were substantially
i naudi bl e, it should have vacated the ALJ's decision and remanded
the case for new proceedings, rather than rely on the
recol | ections of counsel.

Wth respect to the delay in the circuit court hearing, we
are unaware of any provision in the APA that authorizes reversal
as a sanction; 8 10-222(h) only permts reversal if, because the
ALJ' s decision was infected by one of the six specific grounds,
it prejudices the petitioner's rights. Nor does HG § 10-708
provi de any authority for the proposition that reversal is

avai |l abl e as a sanction for nonconpliance. See al so Mtor
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Vehicle Adm n. v. Shrader, 324 Ml. 454, 462 (1991) (nonconpliance
wi th mandat ory procedure specified by statute does not
necessarily require dism ssal of the case, provided the statute
does not so require).

Even if the circuit court should have remanded for further
proceedi ngs, or assum ng reversal were avail able as a sancti on,
Beeman's procedural clains are now noot. The ALJ's order expired
on its own terns ninety days after the OAH i ssued the opinion
and no one requested a stay of that decision. Reversal and
remand are no |longer feasible after ninety days because the ALJ's
order was conpletely carried out and could not be undone.

Li kew se, requiring the ALJ to take further testinony, so that
the circuit court could neaningfully review the ALJ' s deci sion,
woul d now be unproductive.® Thus, reversing the circuit court on
ei ther procedural ground would now be pointl ess.

In contrast to appellant's substantive issues, we do not
bel i eve her procedural questions deserve consideration in spite
of their nootness. Specific procedural irregularities in a

single case, unlike forced nedication of nentally ill patients,

°Certainly, we do not suggest that, once the circuit court
di scovered that the audi otapes were garbled, the court was correct
in relying on counsels' recollections as a supplenental basis for
reviewing the ALJ's factual findings. Under SG 8§ 10-222(f) (1),
"Judi cial review of disputed issues of fact shall be confined to
the record [enphasis added]," except as provided in that subsec-
tion. 1In the absence of a stipulation as to the evidence or the
facts, if the court cannot find substantial evidence in the record,
the court cannot affirm
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do not concern matters of inportant public interest. Nor has
Beeman proffered any basis that would permt us to conclude that
the procedural errors in question are particularly likely to
recur in any subsequent hearings. Finally, such procedural
irregularities are not necessarily likely to evade judici al
review. Accordingly, we decline to reach the nerits of the noot
procedural issues.

APPEAL DI SM SSED. COSTS TO BE

PAI D ONE- HALF BY APPELLANT AND
ONE- HALF BY APPELLEE
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