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This is an appeal fromthree orders of the Crcuit Court for
Baltinore Gty, each affirmng a separate decision by the Maryl and
Tax Court. Pursuant to an ordinance first enacted in 1947,
Baltinmore City inposes a tax on the "gross sales price" of "sales
for consunption” of electricity. In 1991, C & P Tel ephone,
Santoni's, Inc., Charles Towers Partnership, Baltinore Budget Hot el
Part nership, Apartnment Services, Inc., and United Hol dings Co.,
Inc. (the taxpayers) filed separate clains with appellant, the
City's Drector of Finance (the Director), seeking a refund of
taxes paid on certain portions of their nonthly electric bills.
After those requests were denied, the taxpayers sought relief in
t he Maryl and Tax Court, where sonme of the cases were consolidated.
The Tax Court rendered three separate decisions, each of which was
decided on a notion for summary judgnent. |In each case, the Tax
Court concl uded that the custoner and demand charges at issue were
not for "sales for consunption"” of electricity and thus were not
t axabl e under the ordinance. The cases were consolidated on appeal
to the circuit court, and the trial judge affirned.

Appel | ant presents three questions for our review, which we
restate as foll ows:

l. Did the Tax Court err when it concl uded,
as a matter of law, that the "custoner
charge” and "demand charge" are not
t axabl e under t he Bal ti nore Gty
or di nance?

1. D dthe Tax Court err by failing to give
proper deference to the admnistrative
construction placed on the ordi nance by

the CGty's Director of Finance?

1. Dd the Tax Court err by awarding
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interest on the anmbunt of the refunds?

FACTS

In 1947, the Mayor and Gty Council of Baltinmore first |evied
a tax on sales of electricity delivered to consuners in Baltinore
City.! The ordinance, now codified as art. 28, & 55 of the
Baltinmore City Code, provides in pertinent part:

(a)(1l) Artificial or natural gas, electricity,
and steamrates. There is hereby |levied and
inposed on all sales for consunption of
artificial or natural gas, electricity and
steam delivered in Baltinore City through
pi pes, wires or conduits within the limts of
Baltinmore City, hereinafter referred to as
"energy sales,” and billed after the effective
date hereof, a tax at the rate of 8% upon the
gross sales price thereof;

(enphasis added). It is undisputed that the taxpayers purchased
electricity "for consunption” fromBaltinore Gas & El ectric Conpany
(B&&E). The issue here is whether the tax may be |evied agai nst

certain portions of their nonthly electric bills that do not vary

! Al t hough the ordinance has been nodified since first
enacted in 1947, the changes are immaterial for the purpose of the
present appeal . Conpare Brooklyn Apartnents, Inc. v. Myor and

Cty Council of Baltinmore, 189 Ml. 201, 204 (1947) (containing the
original text of the ordinance) with Baltinore City Code art. 28,
8 55 (1988 Rep. Vol. & 1993 Cum Supp.). The ordi nance provides,
in part, that sales of gas and electricity made under residenti al
schedules on file with the Public Service Comm ssion are exenpt.
Art. 28, 8§ 55(c)(4). See also Brooklyn Apartnents, 189 M. at 204.
Bet ween 1986 and 1994, the Cty phased out the application of the
tax to certain comercial sales. The tax no longer applies to
sales of energy "used directly in mnufacturing, assenbling,
processing or refining." Art. 28, 8§ 55(a)(2).
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in direct proportion to the actual amount of electricity consuned.

Before the tax court, the parties stipulated that each
monthly electric bill includes:

(a) a "custoner charge,"” billed at a flat
mont hly rate;

(b) "demand charges,"” based on the maxi mum
monthly demand in kilowatts (KW during any
si ngl e hal f-hour interval

(c) "energy charges," based on total nonthly
consunption in kilowatt-hours (Kwh);

(d) "fuel rate charges,"” calculated by
mul ti plying the total Kwh consuned during the
month by the dollar anount of the current fuel

rate;

(e) a small environnental surcharge, as
mandat ed by Mb. CobE ANN. NATURAL RESOURCES § 3-
302; and

(f) the CGty's electricity tax, which is
| evied against itens (a) through (d).

Those charges were billed pursuant to a rate schedul e approved by
the Public Service Conmm ssion (the PSC). Each of the first four
charges is designed to recover sone portion of the costs incurred
by BGE in producing and delivering electricity to its custoners.
For exanple, the custoner charge is intended to recover the costs
associated wth nmetering, billing, and other admnistrative
functions. Demand charges, on the other hand, are designed to
recover the costs associated with the equipnent and facilities
needed to produce, transmt, and distribute electricity.

The applicable rate schedule, designated as Schedule G,

applies to all BG&E custoners who establish a nonthly demand of
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sixty kilowatts or nore. Consuners who are billed under Schedul e
GL pay the sane custoner charge each nonth, regardless of the
amount of electricity they actually purchase and consune. To
determne the amount of the demand charge, BG&E nonitors a
custoner's electricity use each nonth and identifies the half-hour
period in which the custonmer's consunption of electricity was
gr eat est . The demand charge is calculated by multiplying the
nunmber of kilowatts consunmed during that half-hour period by a
specified dollar amount. Unlike the energy charges and fuel rate
charges, the custoner charge and denmand charges are not based on
the actual anmount of electricity consuned.

In 1991, the taxpayers each requested a refund of taxes paid
on the customer and demand charges during the preceding three
years. After those requests were denied, the taxpayers sought
relief in the Maryland Tax Court. In deciding the cases at hand,
the Tax Court relied upon its decision in the cases consolidated as
Blue Circle Atlantic, et. al. v. Baltinore County, et. al., Msc.
Nos. 684-688 (August 15, 1990).2 Accordingly, a brief review of

the Tax Court's earlier decision is in order.

2 We ultinmately affirmed the Tax Court's decision in an
unreported per curiam opinion. Baltinmore County v. Blue Circle
Atlantic, et. al., No. 1504, Sept. Term 1991 (filed June 25,
1992), cert. denied, 328 Mi. 92 (1992). Blue Crcle was pending in
this court during the present litigation, and the proceedings in
Tax Court were stayed until our opinion was fil ed. During the
hearing below, both the taxpayers and the trial court relied
heavily on our decision in Blue Grcle. Pursuant to M. RULE 8-114,
our unreported opinions are "neither precedent within the rule of
stare decisis nor persuasive authority."
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The Blue Circle case involved a Baltinore County ordinance
that levied a tax against "sales for consunption of electricity."”
The Baltinore County ordinance was nodelled after the Baltinore
City ordinance at issue here, and the |anguage was virtually
identical.® Blue Grcle Atlantic, Inc. and four other corporations
alleged that the tax was unlawfully | evied agai nst the custoner and
demand charges on their bill.

Because the case involved construction of a tax statute, the
Tax Court noted that any anbiguity in the statutory |anguage "nust
be construed strictly against [Baltinore County] and in favor of
Petitioners."” The Court then quoted from State v. Fabritz, 276 M.
416, 421-22 (1975), cert. denied, 425 U S. 942 (1976), wherein
Chi ef Judge Murphy expl ai ned:

[Where statutory |anguage is plain and free
from anbiguity and expresses a definite and
sensi bl e nmeaning, courts are not at liberty to
di sregard the natural inport of words with a
view towards naking the statute express an

intention which is different fromits plain
meani ng.

3 At the tine that the Blue Grcle cases were decided, the
Bal ti nore County ordi nance provided, in part:

[ T]here is hereby |evied and i nposed on all
sales for consunption of electricity delivered in the county,
through wires or conduits, a tax at the rate of seven and one-hal f
(7.5) per cent on the gross sal es thereof

Bal ti nore County Code 8 11-60(a) (1978 & Supp. 1988-89) (enphasis
added). The Baltinore Gty ordinance at issue here provides for a
tax "on the gross sales price thereof." Baltinore Cty Code art.
28, 8§ 55(a)(1) (enphasis added). W agree with the taxpayers that
the difference between the two ordinances is immterial to the
present appeal .
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Applying those principles to the issue presented here, the Tax
Court concl uded:

Thus we nust determ ne whether the statutory

| anguage is "plain and free from anbiguity."”
W conclude that the words "sales for

consunption of electricity” express a
"definite and sensi bl e neaning," nanely, sales
of electricity actually consuned. W find

that custonmer and demand charges, which are
not based on KWH consunmed, are not "sales for
consunption,” and therefore are exenpt from
the county tax.

I n each of the cases consolidated under the present appeal,
the Tax Court granted the taxpayers' notions for summary judgment.
The Tax Court determned that there was no genuine issue of
material fact, and concluded as a matter of law that the Cty
ordi nance does not authorize the assessnent of the electricity tax
agai nst the custoner and demand charges, "as those charges are not
sales of electricity actually consuned."” The Director was
instructed to refund the pertinent taxes with interest.* The

circuit court affirmed the Tax Court's rulings, and this appea

f ol | owed.

LEGAL ANALYSI S

A final order of the Maryland Tax Court is subject to judicial

4 The amounts of the refunds at issue are as foll ows:
C&P Tel ephone Conpany $152, 205. 37
Charl es Towers Partnership 16, 196. 34
Bal ti nore Budget Hotel Partnership 4,107. 47
Apartnment Services, Inc. 6, 906. 93
Uni t ed Hol di ngs Conpany 45, 337. 99

Santoni's, Inc. 5,113.94
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review as provided for contested cases under the Admnistrative
Procedure Act. See Mb. CooE ANN., TAx- GENERAL (TG 8§ 13-532(a) (1988
& Supp. 1994). Because the cases before us were decided as a
matter of statutory interpretation, we nust determ ne whether the
Tax Court's decision was "prem sed solely upon an erroneous
conclusion of law." Conptroller of Treas. v. Shell Gl Co., 65 M.
App. 252, 259 (1985) (quoting Ranmsay, Scarlett & Co. .
Comptrol ler, 302 Md. 825, 834 (1985)). The standard of reviewis
expansi ve, and we may freely substitute our judgnent for the Tax
Court's legal conclusions. Ransay, Scarlett & Co., 302 M. at 834;
Supervi sor of Assessnents v. Asbury Methodi st Hone, Inc., 313 M.
614, 626-27 (1988).

The cardinal rule of statutory construction is to ascertain
and carry out the actual intent of the |egislature. Mont gomer y
County v. Buckman, 333 Md. 516, 523 (1994). As a general rule,
statutes involving taxation nmust be strictly construed. In Fair
Lanes, Inc. v. Conptroller, 239 Ml. 157, 162 (1965), the Court of
Appeal s explained that a reviewing court may not extend the reach
of a tax statute "beyond the clear inport of the |anguage
enpl oyed, " and where there is doubt as to such a statute's scope,
it should be construed "nost strongly" in favor of the taxpayer.
A strict construction nust nonetheless be fair, reasonable, and
consistent with the legislative intent. Maryl and State Fair v.
Supervi sor of Assessnents, 225 Ml. 574, 588 (1961). See al so

Supervi sor of Assessnents v. Trustees of Bosley Methodi st Church
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Graveyard, 293 Md. 208, 212-13 (1982); Hearst Corp. v. State Dept.
of Assessnents and Taxation, 269 M. 625, 643 (1973). The canon in
favor of strict construction "is not an inexorable command to
override comon sense and evident statutory purpose.” Wnn v.
State, 313 Md. 533, 540 (1988) (quoting United States v. Brown, 333
U.S. 18, 25-26 (1948)).

The task of statutory interpretation begins with the ordinary
and natural neaning of the words enpl oyed. Buckman, 333 M. at
523; Harford County v. Univ. of MI. Med. System 318 Md. 525, 529
(1993). Thus, "where statutory |anguage is plain and free from
anbi guity and expresses a definite and sensible neaning," there is
no need to |ook elsewhere to ascertain the intent of the
| egi sl ative body. Fabritz, 276 M. at 421-22. See also In re
Crimnal Investigation No. 1-162, 307 Md. 674, 685 (1986). The
statute nust be construed as a whole, so that no word, clause, or
phrase is rendered superfluous. Condon v. State, 332 Mi. 481, 491
(1993).

W do not agree with the Tax Court's conclusion that the
| anguage of the ordinance is "plain and free fromanbiguity." The
tax at issue here is levied against "sales for consunption" of
electricity, at a rate of eight percent "upon the gross sales price
thereof.” Under the Tax Court's interpretation, the Gty Council's
use of the phrase "sales for consunption” was intended to
di stingui sh charges billed for electricity actually consunmed from

charges billed for the service of providing electricity. e
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believe that the Director's interpretation of the statute is also
reasonabl e. The Director contends that the phrase "sales for
consunption" neans that the tax applies to a purchase for
consunption by the ultimte consuner, in contrast to a purchase for
the purpose of reselling electricity to other consuners. See
BLAK' s LAawDi cTioNaRy 1315 (6th ed. 1990) (defining "retail"™ as "[a]
sale for final consunption in contrast to a sale for further sale
or processing”). In other words, the D rector suggests that "sal es
for consunption” of electricity may reasonably be construed to nean
"retail sales" of electricity.

Qur conclusion that the Director's interpretation is
reasonabl e finds support in the | anguage of a decision rendered by
the United States Suprene Court. See McGoldrick v. Berw nd-Wite
Coal Mning Co., 309 U S. 33 (1940). Berw nd-Wiite involved a
retail sales tax inposed by the City of New York. Witing for the
Court, Justice Stone noted that "[t]he question for decision is

whet her the New York City tax laid upon sales of goods for

consunption, as applied to respondent, infringes the comrerce
cl ause of the Federal Constitution.” 1d. at 41 (enphasis added).
Justice Stone explained the nature of the tax as foll ows: "The

ultimate burden of the tax, both in formand in substance, is thus
|aid upon the buyer, for consunption, of tangible personal
property, and neasured by the sales price.”" |Id. at 43 (enphasis
added). The Court's opinion nakes it clear that the Court regarded

t he phrase "sal es of goods for consunption” as being synonynous
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with "sales of goods at retail."

We find further support in Topps Garnent Mg. Corp. v. State,
212 M. 23 (1957), where the Court of Appeals considered a
constitutional challenge to a Maryland statute requiring vendors to
collect a tax on tangi bl e personal property sold for "use, storage,
or consunption” within the state. Wth regard to the Berw nd-\Wite
case, Judge Hammond noted that "the Suprene Court equated the New
York Cty tax on sales for consunption in the Cty with the
ordinary use tax . . . that the Court had previously sustai ned as
constitutional.” 1d. at 29 (enphasis added). Because the precise
phrase "sal es for consunption” does not appear in the Berw nd-Wite
opi ni on, we assune that Judge Hamond del i berately sel ected those
words to convey a particular neaning. Thus, Judge Hamond and the
ot her menbers of the Court plainly understood the phrase "sales for
consunption” to nean "retail sales.”

The opinions in both Topps and Berw nd-Wiite support our
conclusion that the ordinance at issue here may reasonably be
construed as a tax upon the "gross sales price" for "retail sales”
of electricity. The Tax Court and circuit court, however, endorsed
a different interpretation. Wen a statute is plainly susceptible
of nore than one neaning, "courts consider not only the literal or
usual neaning of the words, but their neaning and effect in |ight
of the setting, the objectives and purpose of the enactnent.”
Allied Vending v. City of Bowe, 332 Md. 279, 306 (1993) (quoting

Kaczorowski v. Gty of Baltinmore, 309 Md. 505, 513 (1987)). See
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al so Fabritz, 276 M. at 421-22. Under those circunstances, a
reviewing court may consider the consequences flowng from one
meani ng rat her than another, and should avoid a construction that
produces an unreasonable result or is inconsistent with conmmon
sense. Kaczorowski, 309 Mi. at 513; Tucker v. Fireman's Fund Ins.
Co., 308 M. 69, 75 (1986).

The Tax Court concluded that the Gty's electricity tax may be
| evied only agai nst those charges which are directly proportional
to the nunber of kilowatt hours consunmed. W think that the Tax
Court's conclusion would | ead to unreasonabl e, nonsensical results.
Among the docunents submtted to the Tax Court was an affidavit
from D. Douglas DeWtt, Director of Rate Research for BG&E
According to M. DeWtt:

Al'l custoners pay a demand conponent as a part
of BG&E s product cost. For residential
custoners and for non-residential custoners
with demands of less than 60 kilowatts, al

costs including the denmand conponent are

included as part of the Kkilowatt hour or
energy rate.

(Enphasi s added). In other words, the demand conponent paid by
these custoners is billed on a per-kilowatt-hour basis, and would
be taxabl e under the interpretation advanced by the Tax Court. W
think it illogical to conclude that the Cty Council intended to
| evy a tax agai nst the demand conponent paid by sone custoners, but
not against the demand conponent paid by others, when the sole
di stinction between those custoners is the manner in which the

charges are cal cul ated and bill ed.
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An opi nion and order rendered by the Public Service Comm ssion
provides further support for our conclusion that the Tax Court's
interpretation is inconsistent wwth the legislative intent. See Re
Baltinore Gas and Electric Co., 73 PSC 6 (1982). In that opinion,
t he Comm ssion discussed at |ength the general guidelines to be
used in designing B&RE s electrical rates. Under state |law, the
Comm ssion's rate-setting efforts are guided, in part, by M. AN
CooE art. 78, 88 26(a), 28(d), and 56 (1991 Repl. Vol. & Supp.
1994), which collectively provide that rates shall not "extend
undue or unreasonabl e preferences to any particul ar person or cl ass
of service, and that rates not discrimnate against or result in
undue or unreasonabl e prejudice to any particul ar person or class
of service." Baltinore Gas and Electric, 73 PSC at 12. At the
time of the Conm ssion's decision, the proper nmethod of allocating
the cost of B&E' s generating plant and facilities was vigorously
contested. The debate centered, in part, on whether those costs
shoul d be included in the "energy charges,"” which are billed on a
per-kilowatt-hour basis. The Comm ssion concl uded:
[T]he degree to which plant costs are
al | ocat ed between demand and energy costs is a
matter of judgnment; it depends upon nmany
factors, including the types of generating
facilities on the utility's system the m x of
base | oad, internediate and peak units; and
the load characteristics of the system and the
vari ous custoner classes.
ld. at 15. The design of electric rates is a conplex, technical

process that relies heavily on the expertise and judgnment of the

Public Service Comm ssion. Under the Tax Court's interpretation of
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the Gty ordinance, the Gty's revenues under the electricity tax
woul d depend, in part, on decisions made by the Comm ssion. W do
not believe that the Gty Council intended such a result.

As a final guide to construction, we nust give sone weight to
the Director's admnistrative interpretation of the ordi nance. The
ordi nance provides, in part:

(d) Regulations. The Director of Finance is

hereby authorized to adopt such rules and

regul ati ons as nmay be necessary to insure the

collection of the tax inposed by this section

and to define any terns used in this section.
Baltinore City Code art. 28, 8§ 55(d). Although the Director has
not adopted formal rules or regulations, it has been the Gty's
| ong-standing practice to treat the ordinance as a tax on retai
sales of electricity.® According to M. DeWtt, Director of Rate
Research for B&&E, both Baltinore Cty and the State of Maryl and
"have continuously and consistently included custonmer and demand

charges in their respective taxable basis calculations since

1947."°

5 According to Gtavio M Gande, City Collector, a waste
processing facility operated in Baltinmore Gty (the "BRESCO
i ncinerator) produces electricity which is transmtted and sold to
B&E "for ultimte resale” to B&E custoners. During Grande's
tenure as Gty Collector and Assistant Cty Collector, which began
in 1976, the Gty has never collected utility taxes on these sales
"because whol esal e sales of electricity to a utility which is not
the ultimate consunmer of such electricity would not be subject to
the Gty utility tax."

6 The record includes a "general service" rate schedul e
filed with the PSC in 1947. Then, as now, the demand charge was
not based on the nunber of kilowatt hours actually consunmed. Under
the 1947 rate schedul e, the demand charge was cal cul ated from "t he

(continued. . .)
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When a review ng court construes a statute, we will generally
gi ve sonme weight to the |ong-standing adm nistrative practice of
t he agency responsible for admnistering the statute, so long as
that practice is not inconsistent with the plain neaning of the
wor ds enpl oyed by the |egislature. Controller v. Pleasure Cove
Yacht C ub, 334 Md. 450, 466 (1994); Fishkind Realty v. Sanpson,
306 Md. 269, 283 (1986). The weight we give to an admnistrative
interpretation varies, depending on the facts of each particul ar
case. The relevant factors include whether the interpretation has
resulted from a rule-nmaking process or contested adversarial
proceedi ng, and the consistency and |length of the admnistrative
interpretation or practice. Magan v. Medical Mit. Liab. Ins. Soc.,
331 Md. 535, 546-47 (1993); Conptroller v. John C. Louis Co., 285
Ml. 527, 544-45 (1979). Athough the Director's interpretation has
not been enbodied in formal rules, the Director's interpretation
has been applied "continuously and consistently" for nore than
forty years. Mreover, we note that "[|]egi slative acqui escence in
a long-standing admni strative construction gives rise to a strong
presunption that the interpretation is correct."” Mar yl and
Cl assified Enpl oyees Ass'n v. Schaefer, 325 Md. 19, 33-34 (1991).

Consequently, we think the Director's admnistrative interpretation

5C...continued)
maxi mum neasured demand in the 12 nonths ended with the current
billing nonth, but not less than two-thirds of the maxi mumbilling
demand in the preceding el even nonths." In other words, the demand
charge was based on a custoner's peak demand during a one-nonth
period, rather than the current thirty-m nute period.
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is entitled to significant weight.

In light of the foregoing considerations, we conclude that the
phrase "sales for consunption" of electricity was intended to
di stingui sh between "retail"” and "whol esal e" sales of electricity.
The use of the adjective "gross" indicates that the Gty Counci
intended to levy the tax against the "whole," "total," or "entire"
sales price. BLAX s LawDcriawRry 702 (6th ed. 1990). By using the
phrase "gross sales price," the Cty Council intended to tax all
charges that m ght reasonably be construed as part of the tota
sales price for electricity. Had the Cty Council intended to
i npose a tax on the "price per kilowatt-hour" thereof, the Counci
could have said so directly. Conpare TG 8§ 9-305 (inposing a tax
"for each gallon of gasoline other than aviation gasoline"); TG §
12-105 (inposing a tax "for each package" of cigarettes).

Havi ng reached that concl usion, we nust determ ne whether the
custoner charge and demand charges nmay properly be taxed as part of
the gross sales price. As we noted earlier, an ordi nance invol ving
taxation nust be strictly construed in favor of the taxpayer. See
Pl easure Cove, 334 Ml. at 464. The Tax Court concluded that the
charges at issue do not, in thenselves, constitute "sales for
consunption” of electricity. The taxpayers argue that the custoner
and demand charges constitute "charges for the service of providing
electricity" rather than "charges for the actual wuse of
electricity.” W agree wth the taxpayers on that point. As the

Public Service Conmm ssion noted in Baltinore Gas and El ectric, 73
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PSC at 12-13, the rates charged to each class of custoner are
designed to reflect "the cost of providing service to that class.”

It does not follow, however, that the cost of providing
service is not taxable as part of the "gross sales price" for
retail sales of electricity. The pertinent |egal principles my be
gl eaned from a series of cases dealing with other tax statutes.
The first two cases involve the tax on "adm ssions."” Pursuant to
TG 8 4-102, a county or rmunicipal organi zation nmay i npose a tax on
"the gross receipts derived from any adm ssions and anusenent
charge" within its jurisdiction (enphasis added). In Scoville
Serv. Inc. v. Conptroller of the Treasury, 269 Md. 390 (1973), the
Court of Appeals considered whether a charge for parking at Laurel
Raceway was subject to the adm ssions tax. Scoville Service, Inc.
(Scoville) operated a parking lot on l|and adjacent to the
racetrack. Al though the land itself was owned by the Laurel
Har ness Raci ng Associ ation, the parking operation was a separate
enterprise. During the racing season, the parking area was used
exclusively by those attending the races. Scoville charged a flat
rate for each autonobile, regardl ess of the nunber of passengers.
The adm ssion fee to the racetrack was charged separately, at a
gate leading into the track.

Under those circunstances, the Court of Appeals held that the
parking fee did not constitute part of the "gross receipts" from

adm ssion to the racetrack. The Court expl ai ned:
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That one may park on the lot has nothing

whatever to do wth his entry into the

racetrack. Patrons nust, in any event, pay to

enter the track, and autonobile passengers

(other than the driver), as well as those

traveling by public transportation or |iving

near by, pay no parking charge. Simlarly one

is free to park in Scoville's lot and not

enter the racetrack at all.
ld. at 395. The adm ssions tax, the Court concluded, was intended
to be a tax on the "price of entrance" to any place, "and not on a
service provided for one's convenience prior to entering." Id.

The Court of Appeals reached a simlar result in Washington

Nat'l Arena Ltd. Partnership v. Conptroller, 308 M. 370 (1987).
The appellant in that case operated a sports and entertainnment
arena in Prince Ceorge's County. The seating at the arena incl uded
sky suites and other special seating arrangenents. Pat rons who
purchased this special seating also received certain anmenities,’
i ncluding reserved parking and nenbership in the Capital Cub, a
restaurant and bar |located within the confines of the arena.
Notw t hst andi ng the fact that the arena charged a single sum for
both the adm ssions and the anenities, the Court of Appeals
concluded that the price of the anenities was not taxable as part

of the "gross receipts" fromadm ssions. The Court explained:

In Scoville we | ooked to the plain neaning of
the word "adm ssion" to determne |egislative

! Each sky suite, for exanple, included its own I|iquor
cabinet, wet bar, bathroom closed circuit television, stereo
facilities, telephone service, and Iliving room furniture.

Washi ngton Nat'l Arena, 308 Md. at 373.
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intent. W cannot extend a | egislative intent

to tax admssion to an intent to tax things
only renotely or tangentially related to
adm ssi ons. In short, we think that when a
package includes the price of adm ssion and
the price of largely unrelated anenities, the
| egislature intended there to be an allocation

of the charge between that portion relating to
adm ssions and that portion not so rel ated.

Id. at 376 (enphasis added; footnote omtted). The Court concl uded
that the legislature did not intend to tax itens that are not
"reasonably related or functionally subordinate" to the cost of
admssion. 1d. at 377. |In reaching that concl usion, however, the
Court rejected the argunent that parking was not a taxable
adm ssion charge as a matter of law. After reviewing the facts of
Scoville, 269 Md. 390, the Court expl ained:

Thus, the charge for parking was not a charge

for admssion to the track. But if the

parking privilege is tied to admssion to

particular events, and is wused only in

connection wth attendance at those events, a

fact-finder could determne that parking is

reasonably related or functionally subordinate

to the price of adm ssion.

Washi ngton Nat'|l Arena, 308 Mi. at 377.

The Court of Appeals applied a simlar analysis in Baltinore
Country Cub, Inc. v. Conptroller, 272 M. 65 (1974), a case
involving the Maryl and Retail Sales Tax, now codified at TG 8§ 11-
101 et. seq. The statutory definition of "retail" sale included
"the sale of any neals, food or drink for human consunption on the

prem ses where sold." See Baltinore Country Club, 274 M. at 66
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For many years, the Baltinore County O ub had added a 15% mandat ory
gratuity or "service charge" to the stated price for food and
bever ages. Notwi t hstanding the fact that the |anguage of the
statute did not provide for a tax on those services, the Court
concluded that the mandatory service charge was subject to the
tax.® The Court expl ai ned:
As shown by the agreed statenment of facts in
the present case, in making sales of food and
beverages to its nenbers, service is always
provided by the Cub as an integral part of
the transaction. The nmandatory service charge
i nposed by the Club as part of the sale is a
legally binding contractual obligation upon
t he pur chaser, one "automatical ly and
i nvariably" levied and required to be paid as
a constituent part of the "price" of the sale.
ld. at 73 (enphasis added).

The principles that enmerge from Scoville, Wshington Nat'
Arena, and Baltinmore Country O ub were considered nost recently in
Pl easure Cove, 334 Md. 450. The dispositive issue in that case
concerned the scope of M. AW CooE art. 24, 8 9-602, which
aut hori zed Anne Arundel County to collect a tax on "space rentals,”
i ncluding fees for the docking or storage of boats. |In addition to
annual dues, Pleasure Cove Yacht Club charged a separate fee to

menbers for rental of a slip, outside storage rack, or indoor

storage space. Prior to 1989, the rental fee covered the cost of

8 Subsequent to the Court's decision, the statute was
amended to exclude "a mandatory gratuity or service charge in the
nature of a tip for serving food or beverage to a group of 10 or
fewer individuals . . . ." TG 8 11-101(j)(3)(i)(4).
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certain "mari na services, " i ncl udi ng forklift servi ces,
electricity, trash renoval, security, snow renoval, assistance with
"canvassi ng" boats, keeping the water free fromice in the winter,
and periodic checking of bilge punps. In 1989, Pleasure Cove
reduced the rental fee and charged nenbers separately for marina
services. The Court of Appeals rejected the Tax Court's concl usion
that the charge for marina services was taxable. 1In reaching that
conclusion, the Court distinguished Pleasure Cove fromits earlier
decision in Baltinmre Country Cub, 272 Md. 65:

Wth regard to the Baltinmore Country Cub

case, rest aur ant service is inherently
necessary to the sale of restaurant neals and
is usually not optional. . . . Since the
mandatory gratuity was, in essence, part of
the cost of the neal, it was held to be

subject to the retail sales tax.

The marina services involved here, on the
ot her hand, are not inherently necessary to
the wet slip, outside rack, or boatel rental
Boat slip renters are capable of performng
the marina services on their own and quite
often do. Checking bilge punps, breaking up
ice around boats, cleaning and canvassing
boats, etc., are all activities perfornmable
W thout the assistance of the marina staff.
Li kewi se, nmenbers do not necessarily require a
marina forklift to get their boats into and
out of the water. There is nothing in the
record to suggest that a renter may not use
his or her own boat trailer or other means for
t hat purpose.

|d. at 462-63 (enphasis added; footnote omtted).
Applying these principles to the case at hand, we concl ude
that the custoner charge and demand charges nmay be taxed as part of

the "gross sales price" of electricity. As in Baltinore Country
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Club, the charges at issue here are "automatically and invariably"
| evied as part of each nonthly electricity bill for all custonmers
who are billed under Schedule G.. The taxpayers do not have the
option to forego those charges. For practical reasons, they cannot
purchase the "service" of providing electricity froma different
supplier, nor can they nmake other arrangenents for delivery of the
electricity they intend to consune. Conpare Scoville, 269 M. at
395 (noting that patrons who do not park in Scoville's |lot are free
to enter the racetrack w thout paying the parking fee).

More inportantly, the service of providing electricity is both
"functionally subordinate” and "inherently necessary" as part of
any transaction involving the "sale for consunption” of
electricity. See Washington Nat'l Arena, 308 M. at 376-77,
Pl easure Cove, 334 Mi. at 463. The docunents considered by the Tax
Court included an affidavit by Alan Haynmes, the Director of the
Public Service Conmm ssion's Rate Research & Economi cs Division
According to M. Haynes:

The sale of electricity involves a nunber

of  processes. These processes include
pr oducti on, t ransm ssi on, di stribution,
metering and billing, various adm nistrative
functions and the consunption of fuel. Al of

these processes are necessary in order for
electricity to be produced and delivered to
custoners for consunption.

* * %

Uility rates are set forth in ternms of
di fferent charges including custoner charges,
demand charges, energy charge and fuel rate



- 22 -

charges for the purpose of accurately
allocating different cost conponents to
different custoner classes. . . . [E]ach cost
conponent and each charge represents a facet
of the total expense involved in producing and
distributing electricity .

(enphasi s added).

The taxpayers contend that Baltinmre Country O ub and Pl easure
Cove are inapposite because the present case does not involve a
general retail sales tax.® W think it useful to set forth the
argunent made by the taxpayers in nore detail

Appel | ant argues that, unlike marina services,
demand and customer charges are "inherently
necessary" to the provision of electricity
sold and, thus, subject to the electricity
t ax. This argument fails to recognize that
the custoner and demand charges are for
sonething other than the comodity which is
subject to the tax. Those charges are not
based on the anmount of electricity consuned
and are no nore "sales for consunption of
electricity,” than the marina charges were for
space rental

(Footnote omtted). In a nutshell, the taxpayers argue that

charges which are not sales of electricity are not subject to the

o In Pleasure Cove, 334 Md. at 463, the Court of Appeals
expl ai ned:

[TlThe tax at issue in this case is not a
general retail sales tax like that involved in
Baltimore Country Cub and Hooks [ V.
Conptrol ler, 265 Md. 380 (1972)]. Instead, it
is a sales tax applied to a very specific item
—a space rental

The Court, unfortunately, said nothing nore about the inport of

that distinction.
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tax, as a matter of law. In Washington Nat'l Arena, 308 Md. 370,
the Court of Appeals squarely rejected a simlar argunment wth
regard to the admssions tax. As the Court explained in Scoville,
269 Md. 395, the reach of the adm ssions tax is limted to the
"price of entrance" to "any place." Thus, a parking fee does not
constitute a charge for adm ssions. Nonet hel ess, the Court
subsequently concluded that parking fees mght, under proper
ci rcunst ances, be taxable as part of the "gross receipts”" from
adm ssion. See Washington Nat'|l Arena, 308 Md. at 377.

The fact that the tax at issue here is not a general retai
sal es tax does not alter our analysis or conclusion. Although we
agree that the custoner and demand charges constitute charges for
the service of providing electricity, we nonetheless hold that
t hose charges may be taxed as part of the "gross sales price" of
"sales for consunption"” of electricity.

As the Court of Appeals explained in Washington Nat'l Arena,
308 Md. at 377, resolution of the question presented here
ordinarily requires a factual determnation by the Tax Court.
Because the Tax Court concluded that there was no genui ne dispute
of material fact, we think it unnecessary to remand the case for
factual findings. Wen the affidavits and other docunents
submtted to the Tax Court are considered under the correct | egal
standard, no "reasoning mnd reasonably could have reached" the

conclusion that the custoner and demand charges are not taxable.
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Ransay, Scarlett & Co., 302 MiI. at 836. Accordingly, the D rector

was entitled to judgnent as a matter of |aw

JUDGVENT OF THE CIRCU T COURT
FOR BALTI MORE CI TY REVERSED.

CASE REMANDED TO THAT COURT
WTH |INSTRUCTIONS TO ENTER
ORDERS CONSI STENT WTH TH'S
OPI NI ON.

COSTS TO BE PAI D BY APPELLEES.



