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This case results froma famly run drug-trafficking operation
in Harford County, Maryland, where appellant, |sabel Velez, |ived
with some of her grown children and several other adults.
Appel  ant was convicted by a jury in the Grcuit Court for Harford
County of multiple narcotics offenses. Specifically, appellant was
convicted of four counts of conspiracy to distribute cocai ne, one
count of conspiracy to distribute cocaine in a school zone, one
count of conspiracy to inport 28 grams or nore of cocaine into
Maryl and, and one count of drug ki ngpin conspiracy, pursuant to M.
Code. Ann. (1957, 1992 Repl. Vol.), Art. 27 §8 290. In addition,
Vel ez was convicted of one count of keeping and nmaintaining a
nui sance, in violation of Ml. Code. Ann., Art. 27 8§ 286(a)(5), and
possession of cocaine with intent to distribute, pursuant to M.
Code Ann., Art. 27 § 286(a)(1).! She received a total sentence of
twenty years without the possibility of parole.?

Appel  ant presents a pentad of questions for our review

'Hereinafter, all statutory citations are to Maryl and Code
Ann. (1957, 1992 Repl. Vol.), Art. 27, unless otherw se specifi ed.

2Appel l ant received the followi ng sentences: a twenty year
sentence wthout parole for the drug kingpin conspiracy conviction;
a ten year concurrent sentence for conspiracy to distribute cocaine
wth Luis Velez, Rose Velez and Raphael Velez; a ten year
concurrent sentence for conspiracy to distribute cocaine with Mary
and Bobby Cornette; a ten year suspended sentence for conspiracy to
distribute cocaine with Eddie Goodfellow, a five year suspended
sentence for conspiracy to distribute cocaine with an unidentified
individual; a ten year suspended sentence for conspiracy to
distribute cocaine in a school zone; a fifteen year suspended
sentence for conspiracy to bring into the State of Maryl and cocai ne
in excess of 28 grams; a five year suspended sentence for
mai ntai ning a conmmon nui sance; and a ten year suspended sentence
for possession of cocaine with intent to distribute.



Was the evidence legally insufficient to support
t he convictions for a "drug-kingpin" conspiracy and
conspiracy to distribute a controlled substance in
a school zone?

1. Was appellant deprived of the right to counsel at a
pretrial suppression hearing?

I11. Did the trial court err in failing to fully apprise
appel l ant of her right of self-representation, and
to permt her to elect between self-representation
and representation by counsel ?

IV. Dd the trial court inpermssibly restrict the
direct examnation of defense wtness Richard
Del val | e?

V. Did the trial court err in inposing separate
sentences upon the convictions of engaging in a
conspiracy as a drug kingpin and conspiracy to
di stri bute cocai ne?

For the reasons we discuss below, we conclude that the
evidence was insufficient to support the conviction for drug
ki ngpi n conspiracy. Accordingly, we shall reverse that conviction
and vacate the sentence. As we perceive no other errors, we shall

affirmthe remai ni ng convi ctions.

FACTS
From February 27, 1989 through January 17, 1992, appellant was
enpl oyed as a custodian at the WIIliam Paca Elenentary School
| ocated in Harford County in a drug-free school zone.® Between

Novenber 1991 and January 1992, a Harford County Joint Narcotics

SAccording to 8 286D, a person who nmanufactures, distributes,
di spenses, or possesses with intent to distribute a controlled
danger ous substance within 1,000 feet of any el enentary school or
secondary school is guilty of a felony.
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Task Force conducted a wretap surveillance of appellant's
resi dence.

I nterception of telephone calls to and from appellant's hone
reveal ed nunmerous conversations concerning the acquisition and
di stribution of cocaine. In many of the conversations, the parties
spoke in Spanish and used Spani sh words for "cocaine" or "coke."
When the conversations were in English, however, the participants
did not use the word cocaine. Instead, the participants enpl oyed

code words, such as, "tickets," "shots," "books," "tires," "pants,"
and "rims."% During various tel ephone conversations, appellant's
adult children often stated that they would have to wait unti

appel l ant arrived before drugs could be sold or that they needed
her approval before a drug buy could be consummat ed. I n ot her
i ntercepted conversations, the participants di scussed drug neeti ngs
at particular places. Follow ng these conversations, the police
conducted surveillances of the | ocations nentioned and personally
w t nessed drug exchanges. On January 10, 1992, the police
concluded the wiretap surveillance and raided appellant's hone,

fromwhi ch they recovered two ounces of cocai ne. Appellant was one

of many people charged with narcotics viol ations.

‘Detective John Glbraith, an officer who supervised the
w retaps, testified that "Cocai ne distributors know police can get
W retaps so they disguise what they are tal ki ng about by changi ng
the slang, changing how they identify their drugs." Anot her
officer testified that drugs are often referred to as autonobile
parts, ice cream different foods and tickets. He stated that "CDS
i s never brought out."
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At a pre-trial suppression hearing, sixteen defendants,
i ncl udi ng appell ant, represented by fourteen attorneys, joined in
a notion to suppress the evidence obtained from the electronic
surveill ance. Because of the large nunber of defendants, one
defense attorney was appointed to conduct the exam nation of
W tnesses at the suppression hearing, on behalf of all the
def endants. The other attorneys were, however, permtted to
i nterpose additional questions. After the hearing, the judge
denied the notion to suppress.

Al t hough the notion to suppress involved many defendants
appellant was tried alone. At her trial, appellant denied
know edge of, or participation in, any drug-related activities.?®

Addi tional facts will be provided bel ow, where pertinent to

our discussion of the issues presented.

DI SCUSSI ON
|. Sufficiency of the evidence
A.  Drug kingpin statute
Appel | ant argues that the evidence was insufficient to convict
her as a "drug kingpin" Dbecause: (1) the evidence did not
establish that she was an "organi zer, supervisor, financier, or

manager," as required by 8 286(g), and (2) the evidence was

At trial, appellant testified in Spanish, with the aid of an
interpreter.
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insufficient to establish that she dealt in the statutorily
requisite quantity of drugs. Al t hough we conclude that the
evi dence was sufficient to find that Velez was an "organi zer" or
"supervisor," we agree with appellant that the evidence was
insufficient regarding the requisite quantity of narcotics.

The standard of review for the sufficiency of evidence is
"whet her, after viewing the evidence in the |ight nost favorable to
the prosecution, any rational trier of fact could have found the
essential elenents of the crinme beyond a reasonable doubt.™
Jackson v. Virginia, 443 U S. 307, 319 (1979) (enphasis in
original); WIllianms v. State 329 Md. 1, 15 (1992). In an action
tried before a jury, "it is the jury's task, not the court's, to
measure the weight of evidence and to judge the credibility of
W t nesses. " Dawson v. State, 329 M. 275, 281 (1993). I n
performng this role, the jury has the power to decide which
testinony to accept and which to reject. "In this regard, it may
believe part of a particular wtness's testinony, but disbelieve
other parts of that witness's testinony." Pugh v. State, 103 M.
App. 624, 651 (1995); see also, Miir v. State, 64 M. App. 648, 654
(1985), aff'd, 308 Md. 208 (1986). Moreover, "it is the exclusive
function of the jury to draw reasonable inferences from proven
facts." MMIllian v. State, 325 M. 272, 290 (1992).

Section 286(a)(1l) nekes it wunlawful for any person "to

manuf acture, distribute, or dispense, or to possess a controlled
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dangerous substance in sufficient quantity to reasonably indicate
under all circunstances an intent to manufacture, distribute, or
di spense, a controlled dangerous substance." Section 286(9)
defines "drug kingpin" as "a person who occupies a position of an
organi zer, supervisor, financier, or manager as a coconspirator in
a conspiracy to manufacture, distribute, dispense, bring into, or
transport in the State controll ed dangerous substances." Wen an
accused is involved with at |east 448 grans (16 ounces) of
cocaine®, and is a drug kingpin as defined by the statute, then the
accused is subject to a mandatory m ni mum sentence of not |ess than
twenty years without the possibility of parole. § 286(Q).

In Wlliams v. State, 329 MI. 1, based on the defendant's
m ni mal invol venent in the drug operation, the Court found the
evidence legally insufficient to confer drug kingpin status on the
def endant, whose involvenent was limted to approximately six hours
in which he obtained drugs in New York and had them driven to
Maryl and, where he conpleted the drug sal e and accepted the noney.
ld. at 20. The Court said:

It is plain to us that the phrase "drug kingpin" was

intended by the legislature to apply to a |eader of a

drug trafficking network. It thus follows that the words

"organi zer," supervisor," "financier," and "manager,"
read in the context of the statute, were not intended to

6Section 286(g) provides in pertinent part: "A drug kingpin
who conspires to manufacture, distribute, dispense, bring into, or
transport, in the State [448 grans or nore of cocaine or 448 grans
or nore of any m xture containing a detectable anount of cocai ne]
is guilty of a felony. "
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enconpass a person occupying a role substantially |ess
than that of a large-scale drug trafficker. I n ot her
words, in looking to the larger context of the statute
(which prescribes | esser penalties for non-kingpins); at
the bill's title; and at external evidence in order to
chart the blurry perineters of the statute's operative
terms, we believe that the legislature intended the
statute's heightened penalties for "drug kingpins," or
| eaders, to have limted application to those acting as
organi zers, supervisors, financiers, or managers of
| arge-scal e drug trafficking operations.

ld. at 17.
The Court explored the operative words of Maryland s drug-

ki ngpin statute by reference to Wbster's Third New | nternati onal

Dictionary (1981). It stated:
[Aln "organi zer" is "one who organi zes" (to "organize" is
"to unify into a coordinated functioning whole; ... to
arrange by systematic planning and coordination of
i ndi vidual effort"). A "supervisor" is "one that
supervi ses a person, group, departnent, organization, or
operation"” ("supervise" is "to ... oversee with the

powers of direction and decision the inplenentation of

one's owmn or another's intentions"). A "financier" is "a
| arge scale investor.” A "manager" is "one that nanages,
a person that conducts, directs, or  supervises
sonet hing. "

Id. at 11.

Here, appellant's conduct differs considerably, in kind and
degree, from the conduct at issue in WIIians. The State
established at trial that appellant supervised and orchestrated
many of the Velez famly's drug transactions. Indeed, one officer
testified, "lsabel is basically running the show " She hel ped
determ ne who owed the famly noney for drugs, and she directed

others to collect the noney owed; her approval was sought before



drug sal es were nade; she nade the arrangenents to purchase cocai ne
fromtheir New York supplier; and she distributed drugs obtained in
New York to |ower-level players. Based on the evidence adduced at
trial, a rational fact-finder could have found that Velez's role
was that of an organizer, supervisor, or manager of the drug
operation, not just a lowlevel player with no nore authority than
t he ot hers.

There was, however, insufficient evidence to establish that
Vel ez dealt with at |least 448 grans (16 ounces)’ of cocaine, the
m ni mum quantity needed to sustain her felony conspiracy conviction
as a drug kingpin under 8§ 286(g)(2). For purposes of determ ning
the quantity of cocaine under the drug kingpin conspiracy section,
the statute provides that the quantity of drugs may be aggregated
if each aggregate act occurred within a 90 day period. Section
286(f)(2) states:

For purposes of determning the quantity of a controlled

dangerous substance under paragraph (1) of this

subsecti on, the quantity of controlled dangerous

substances involved in individual acts of manufacturing,

di stribution, dispensing, or possessing wth intent to

distribute may be aggregated if each aggregate act of

manuf acturing, distribution, dispensing, or possessing

with the intent to distribute occurred within a period of
90 days.

Even when the evidence is viewed in a light nost favorable to
t he prosecution, however, the State failed to establish the

requi site anmount of narcotics. The State proved the statutorily

448 grans equal s approxi mately 16 ounces or one pound.
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i nposed quantity of drugs by aggregating the drugs Vel ez purchased
and later sold. 1In essence, in establishing the quantity of drugs,
the State failed to show that the drugs that were purchased were
not the sanme drugs that were later sold. |If they were the sane

drugs, the net result is that the State counted the sane drugs

twice.®
Qur point is, perhaps, best illustrated by discussing what
this case is not: it is not a case in which the State established

that appellant negotiated to acquire 448 grans of cocaine; the
State did not show that appellant bought 448 grans of cocaine; the
State did not prove Vel ez possessed 448 grans of cocaine; nor did
the State adduce evidence that Vel ez sold 448 grans of cocaine. |In
any of the foregoing circunstances, the State clearly would have
established the requisite quantity of drugs.

I nstead, in order to prove the requisite anount of drugs, the
State established the follow ng: Velez discussed selling one ounce
of cocaine on Novenber 25, 1991; during a telephone call on
Novenber 27, 1991, appellant discussed the purchase of four ounces
of cocaine fromsoneone in New York; Vel ez discussed the purchase

of three ounces of cocaine fromher forner husband, who lived in

8For exanple, if Velez bought two ounces of cocai ne on Monday
and sold two ounces on Tuesday, under the State's analysis, she had
four ounces of cocai ne. In actuality, it is at least as likely
that on Tuesday Vel ez sold the sane two ounces of cocai ne that she
acquired on Monday. Thus, the evidence on which the State relied
to establish at | east 448 grans of cocaine could actually have been
just 224 grans.
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New York, during a tel ephone conversati on on Decenber 10, 1991; she
obtained and was present during the sale of a quarter ounce of
cocai ne on Decenber 26, 1991; on Decenber 27, 1991, Corporal Gus
Econom des spoke with R cardo Delvalle, appellant's son, who
i ndi cated that he had six ounces of cocaine; the next day, Delvalle
i nformed Econom des that Econom des could only purchase two
"tires;" on January 5, 1992, Econom des purchased two ounces at
the Vel ez home, but appellant was not present during that purchase;
on January 10, 1992, Econom des purchased two ounces of cocaine
from Delvalle; two ounces of cocaine were recovered from

appel lant's home during the drug raid on January 10, 1992.°

® In response to the notion for judgnent of acquittal, the
St at e argued:

11/27 there is a call from [appellant] to the unknown
party in New York [for] four pants size 28. State
contends that is a call for four ounces of cocai ne being
28.

* * %

There is a call on 12/10/91 from|[appellant] to what
the State contends is Luis Velez, Senior in New York in
which there is reference nade to three pants size 28. $So
again the State contends that is three ounces of cocai ne.

Looking at the sales related to Corporal Econom des
you have a sale on the fifth of January which he
testifies to he received two ounces of cocai ne.

You have a sale on the norning of the tenth in which
he receives two ounces of cocaine, and you have two
ounces being recovered fromthe house the norning of the
warrant so that --

* * %
And there is a quarter ounce on the 26th.

There is conversation on 12/27 between Corporal
Econom des and R chard Delvalle in which reference is
made to six tires. Again the State's contention is that
is six ounces, and if you factor in the later
conversation he says he is down to four, so that neans he

-10-



The foregoing summary illustrates that, at least to sone
extent, the State totalled the purchases and sal es and added t hat
sum to the ampunt of drugs recovered during the search. Thus,
based on the evidence presented by the State, a rational trier of
fact could not have found, beyond a reasonable doubt, that the
total anmount of cocaine involved was at | east sixteen ounces wthin
a period of 90 days. Cf. Wst v. State, 312 M. 197, 211 (1988)
("If the circunstances nake one inference just as reasonable as the
other, we nust give the defendant the benefit of the conclusion
that would mtigate his guilt.” (Ctation omtted)).

Here, the evidence that appellant purchased and sold
quantities of cocaine could support one of two inferences: (a) that
Vel ez sold the very sanme cocai ne that she had just purchased; (b)
that she sold cocai ne other than that which she had just purchased.
The first inference is as plausible as the second. Yet the first
inference refutes the State's claimthat Velez was involved with
the requisite quantity of drugs sufficient to sustain the drug
ki ngpi n convi cti on. The kingpin conviction cannot stand if the

State counted the sane drugs twice in order to satisfy the

had at | east two grans that have been sold there.
* * *
The | ater conversation is on 1/3/91 [sic]. So that [sic]
State woul d indicate that was six.
Then he comes back there is only four, and sonmewhere
two ounces have di sappeared fromthe six, down to four.
So there woul d be two additional ounces.
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statutory criteria as to quantity. Accordingly, we shall reverse

appel l ant's drug kingpin conviction.

B. Drug-free school zone

Appel | ant argues that the evidence was insufficient to sustain
her conviction for conspiracy to distribute a controll ed dangerous
substance within 1,000 feet of a school zone, in violation of 8§
286D. She al so argues that her conviction nust be vacated because
the scope of 8§ 286D does not include conspiracy in a school zone.
Rat her, appellant contends that, in order to prove a violation of
§ 286D, the evidence nust show that she did manufacture,
di stribute, dispense, or possess with the intent to distribute
drugs while in a school zone. W disagree with Velez's argunent.

Section 286D states, in pertinent part:

(a) A person who manufactures, distributes, dispenses, or

possesses wth intent to distribute a controlled

dangerous substance in violation of section 286(a)(1) of

t hi s subheadi ng, or who conspires to conmt any of these

offenses, is guilty of a felony if the offense occurred:

(1) In, on, or within 1,000 feet of ... any
el ementary school .. ..

(Enmphasi s added.)

Appel |l ant argues that the words "if the offense occurred"
nodi fy and apply only to the preceding four crimnal goals set
forth in the statute, i.e., "manufactures, distributes, dispenses,
or possesses wWith intent to distribute.” Under appellant's

interpretation of 8 286D, comm ssion in the school zone of an act
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in furtherance of the conspiracy is not enough to sustain a
conviction. Rather, she clains that the object of the conspiracy
must be achieved in the school zone in order to sustain the
conviction for violation of § 286D

The guiding principle of statutory construction requires that
we ascertain and effectuate the legislative intent. See Miustafa v.
State, 323 M. 65, 73 (1991); Jones v. State, 311 M. 398, 405
(1988); Hawkins v. State, 302 M. 143, 147 (1985). \Wen called
upon to construe a particular statute, we begin our analysis with
the statutory | anguage itself, as the words of the statute, given
their ordinary and popul arly understood neaning, are the primary
source of legislative intent. See D ckerson v. State, 324 M. 163,
170-71 (1991); State v. Bricker, 321 M. 86, 92 (1990); Jones V.
State, 304 M. 216, 220-21 (1985). |If the |anguage of the statute
is plain and clear and expresses a nmeaning consistent with the
statute's apparent purpose, further analysis is not ordinarily
required. See Kaczorowski v. Cty of Baltinore, 309 Md. 505, 515
(1987); Bricker, 321 M. at 92 (if language is consistent with
purpose of statute, no further research is necessary); Hawkins, 302
Ml. at 147.

On the other hand, if the statute is clouded with anbiguity,
we nust consider "not only the literal or usual neaning of the
words, but their nmeaning and effect in light of the setting, the

obj ectives and purpose of the enactnent."” Tucker v. Fireman's Fund
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| nsurance Conpany, 308 Md. 69, 75 (1986); see also Bricker, 321 M.
at 93. "[We approach the analysis of the |anguage from a
commonsensical, rather than a technical, perspective, always
seeking to avoid giving the statute a strained interpretation or
one that reaches an absurd result."” Dickerson, 324 M. at 171.
Mor eover, the court's concl usions nust be reasonable and | ogical.
Bricker, 321 Md. at 92; see also Jones, 311 Mi. at 405.

Assum ng, arguendo, that the statute is anbiguous, we
nonet hel ess concl ude that appellant's narrow reading of the statute
is contrary to its purpose and intent. Appellant's activities in
conspiring on school property -- without nore -- are within the
anbit of 8§ 286D. See Kaczorowski, 309 Mi. at 515; Bricker, 321 M.
at 93.

The underlying purpose of 8§ 286D is to protect school children
fromthe nefarious effects of drugs and the drug trade. Dawson,
329 Md. at 284. The Legislature enacted the statute in an effort
"to halt the proliferation of drug use anong school -age children,™
and "to shield children fromthe direct and indirect effects of
drug tradi ng, including observing drug sales and the conm ssion of
violent crimes which may acconpany drug trading." ld. at 285
Accordingly, the Legislature sought to abolish all effects of drug
deal i ng near school property. Appel  ant has not offered any
authority to support her claim that conspiracy to violate the

narcotics |l aws does not anmount to drug dealing.
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Section 286D was derived froma New Jersey statute, N J. Stat.
Ann. 8§ 2C 35-7, which itself was nodel ed after the federal "school
yard" statute, then 21 U S. C 8§ 845a and now recodified at 21
U.S.C. 8§ 860. Dawson, 329 Mil. at 285 n.3. The construction of
those statutes provides additional support for our view that a
conspi racy on school property to manufacture, distribute, dispense,
or possess a controll ed dangerous substance -- without nore -- is
within the purview of the statute

In US v. Rowe, 911 F.2d 50 (8th Gr. 1990), for exanple, the
Court said: "Congress w sely sought to protect children fromthe
evil influence of drug traffickers plying their nefarious trade in
the imediate vicinity of schools, at such close proximty that
they are visible fromthe school."” I1d. at 52. In State v. Brown,
547 A.2d 743 (N.J. Super. 1988), the court expl ai ned:

The legislature has nade it clear that the purpose of the

statute is not only to protect school children by

shielding them from direct drug sales, but also to

i muni ze themwhile they are within 1,000 feet of school

property or a school bus fromthe indirect effects of

drug dealings, such as observing drug sales, being

exposed to the viol ence which frequently acconpani es drug

possessi on, having to contend with and frequently observe

di scarded drug paraphernalia, and suffering the fear and

enotional harm which could arise from being in the
vicinity of drug dealers, all of which create an unsafe

10 I'n Dawson, the Court recognized the broad scope of 8§286D
ld. at 288. Both the New Jersey statute and the federal statute
are narrower in scope than the Maryland statute; neither the New
Jersey statute nor the federal statute include as a crine the
of fense of "conspiracy”" on school property to nmanufacture,
distribute, dispense, or possess a controlled dangerous substance.
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envi ronnent for school children. In other words, the

purpose of the legislature was to shield school children

fromthe potential interference with their education from
exposure to drugs that could arise from being in close
proximty to the crimnal drug mlieu.

ld. at 747.

Simlarly, in enacting 8 286D, the Maryl and Legi sl at ure sought
to elimnate all drug related influences from school property,
i ncluding conspiracies to sell drugs. A contrary concl usion would
permt those involved in the drug trade to avoid violation of the
statute when they conspire in a school zone, so long as they
achi eve the object of the conspiracy outside of the school zone.
Such a narrow construction of the statute would contravene its
pur pose and would not foster the type of drug-free environnent in
school s that the Legislature has attenpted to create.

In this case, there was no evidence that appellant distributed
or possessed drugs within 1,000 feet of WIIliam Paca El enentary
School. The evidence, however, was sufficient to show that Velez
commtted acts in furtherance of the drug conspiracy while at
school. As we have noted, the wretap established that Vel ez nade
two drug related tel ephone calls from a pay tel ephone on school
property. In one call to her house fromthe school's pay phone,
Vel ez sought to determne if she had received any phone calls that
day. She spoke with both her son, Raphael, and her daughter, Rose.

They i nformed appel |l ant that a regul ar buyer of cocaine had called

and wanted to purchase nore cocaine. Appellant responded that they
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did not have enough cocaine to sell to the buyer just then, but
that they would be getting nore cocaine. She also rem nded Raphael
and Rose that before they sold the buyer any nore cocai ne they were
to collect from the buyer noney that he owed them Appel | ant
pl aced the second phone call to her New York supplier. She told
the supplier that her famly intended to purchase cocaine from him
but that her drug couriers had run into problens in getting to New
Yor k.

In sum there was sufficient evidence presented for a rational
jury to conclude that appellant conspired to sell drugs while she
was on school property. Mreover, that conduct falls within the
anbit of the statute. Therefore, we hold that appellant was
awful Iy convicted of conspiracy to distribute drugs within 1,000

feet of the WIliam Paca El enentary School, in violation of § 286D.

1. R ght to counse
Appel | ant argues that she was deprived of her right to counsel
at the pretrial suppression hearing, when the court proceeded
despite her attorney's unanticipated absence. W are of the view
that, even if the court erred, its error was harmess. W expl ain.
As we noted, prior to trial, sixteen defendants joined in a
motion to suppress the evidence obtained from the wretap.
Apparently because of the nunber of defendants involved and the

comonality of the issues, one of the defense attorneys was
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appoi nted, wthout objection, to act as lead counsel at the
hearing. The other defense attorneys were, of course, present and
were permtted to participate.

Initially, a representative of the tel ephone conpany and a
Maryland State trooper testified as to their involvenent in
installing the wiretap equipnent. Prior to the testinony of the
third witness, the prosecutor inforned the court that appellant's
counsel was not present. Anot her defense attorney advised the
judge that Velez's counsel had | eft because he had anot her hearing
i n another court. The defense attorney also infornmed the court
that he had agreed to take "copious notes" for Velez's attorney.
The trial judge noted that Velez's counsel had not been excused.
Rat her, the judge said the attorney had been told to have his other
case postponed. Neverthel ess, the court proceeded with the
testinony of the third witness.! After the witness conpleted his
testi nony, the judge said:

Al right gentlenmen we are going to postpone this case

until 9:30 tonorrow norning. And the reason is the
absence of the attorney for the Vel ezes, M. Janow ch.
And also, I will warn you in addition to that, he

was absent during the testinony of the last witness. W
may have to recall that witness and let this fell ow hear
it, if he wants to cross examne. It wll be up to him

1The third witness was a sergeant with the Maryland State
Pol i ce who had provided technical assistance during the wretap.
He testified that he physically hooked up the equipnent to the
t el ephone poles and verified with the tel ephone conmpany that he had
tapped the right phone lines. He stated that he did not assist in
the nonitoring of the wiretap in any way.
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The next day, the trial judge asked appellant's counsel about
hi s unexcused absence. Appellant's counsel explained to the trial
j udge that he had gone to attend another hearing under the m staken
belief that the trial judge had given him permssion to do so.
Wen the trial court asked appellant whether she was wlling to

continue the hearing with the sane counsel, M. Velez answered:

"If it doesn't happen again, because we need sonebody." The trial
court then told appellant: "[What we are going to have to do, in
fairness to you all, is go through again the last w tness that

testified on behalf of the State, who was Sergeant Schoyer. So we
are going to have to go through his testinony again to give your
attorney the opportunity, if he wshes, to cross examne the

Sergeant."” Appellant responded, "Yes, let's go ahead, sir." At
that point, the State suggested that, because the w tness was not
avai l able, a transcript should be prepared or appellant's counsel
shoul d make arrangenents to review the court reporter's notes and
then, if counsel wanted to cross examne the wtness, the State
woul d recall him Appel lant's counsel accepted that proposal.
Later that day, at the end of the hearing, appellant's counsel told
the judge that he had reviewed the testinony and did not have any
addi ti onal questions for the w tness.

Appel | ant argues that, as a result of what occurred during the

suppression hearing, she was deprived of her right to counsel. She

cont ends:
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In the present case, an obviously bew | dered defendant

was deprived of counsel during a hearing concerning the

admssibility of the strongest evidence agai nst her. She

was never consulted prior to counsel's di sappearance, and

never acquiesced in it thereafter. The trial court's

met hod of "curing” the error was to allow an attorney who

was trying desperately to avoid a contenpt hearing to

pl acate the judge by declining an offer to reopen the

testinony of a witness who had already conpleted his

testinmony - in other words, to prolong a hearing which he

had al ready di srupted.

Therefore, we nust determ ne whether, in allowng the witness to
testify in the absence of appellant's attorney, any error was cured
when the court invited counsel to review the testinmony of the
witness and then offered counsel the option of recalling the
W t ness.

In the mdst of an evidentiary hearing involving so nany
parties, coupled with the busy court docket, a judge would
understandably be reluctant to halt the hearing in order to | ocate
an attorney who unexpectedly absented hinself or herself.
Nevert hel ess, it would have been prudent for the court to suspend
t he proceedings until counsel was | ocated. | ndeed, the court
apparently recogni zed the gravity of the situation when it decided
to suspend the hearing for the day. Thereafter, the judge sought
to cure any error when he discussed the matter fully with counsel
and with appellant, offered counsel an opportunity to review the
testinmony of the witness, and permtted counsel to decide if he
wanted to recall the wtness. It is noteworthy that counsel
declined to exercise the option to recall the witness and Vel ez

agreed to proceed with the hearing. W are satisfied that, even if
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the court erred in proceeding wthout appellant's counsel, it cured
the error; its error, if any, was harm ess beyond a reasonable
doubt.'? Cf. Brooks v. State, 299 M. 146, 156 (1984); Dorsey V.
State, 276 Md. 638, 659 (1976).

We observe that neither the State nor the defense has referred
us to any case that considers whether, under the circunstances
present here, a defendant has been deprived of his or her
constitutional right to counsel. To support her claim appellant

refers us only to cases involving Ml. Rule 4-215.1 |In our view,

12The case of Woten-Bey v. State, 76 Ml. App. 603, 609 (1988),
aff'd 318 Md. 301 (1990), although discussing a situation in which
appel l ant was denied an opportunity to consult with his attorney
during a luncheon recess, is instructive here because it held that
an error inplicating the right to counsel can be deened harnl ess.
I n Wboten-Bey, we declined "to inpose a per se rule of reversa
where the denial of access was brief, limted in scope, and where
the trial judge gave counsel and appellant time to confer when it
becane apparent that they needed to do so, thus curing any
constitutional defect.” Id. at 609. W concluded that "where the
deprivation is short enough so that prejudice cannot be presuned
and it is apparent that the proceeding was fundanentally fair, a
per se rule of reversal and retrial will not be applied.” 1d. at
616.

BRul e 4-215 provides, in pertinent part:

(b) Express Waiver of Counsel. - If a defendant who is
not represented by counsel indicates a desire to waive
counsel, the court may not accept the waiver until it
determ nes, after an exam nation of the defendant on the
record . . . that the defendant is knowingly and
voluntarily waiving the right to counsel

* * %

(d) Waiver by Inaction - Grcuit Court. - |If a defendant
appears in circuit court w thout counsel on the date set
for hearing or trial, indicates a desire to have counsel
and the record shows conpliance with section (a) of this
Rule . . . the court shall permt the defendant to
explain the appearance w thout counsel. . . . If the
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however, Rule 4-215 is not inplicated here; we are not confronted
with a situation in which the court has denied a defendant the
right to counsel, based on either an express waiver or waiver by
i nacti on. In fact, appellant clearly exercised her right to
counsel. VWiile we are unable to find any Maryland case that is
directly on point, several cases from other jurisdictions are
hel pful to our anal ysis.

W begin with the case of United States v. Osterbrock, 891
F.2d 1216 (6th Cr. 1989), cert. denied, = US |, 113 S O
1273, 122 L. Ed. 2d 668 (1993). In that case, counsel was not
present when the jury verdict was accepted, because he had been at
l unch and then attended another |egal proceeding in bankruptcy
court. When the court could not |ocate counsel, it proceeded
wi thout him The attorney later explained to the trial court that
he had not anticipated that the jury would reach its verdict as
quickly as it did. The Sixth Grcuit determ ned that any error in
proceedi ng wi t hout defense counsel was harnl ess beyond a reasonabl e
doubt. The Court said:

The sixth anendnent guarantees the right to
conpetent counsel to all individuals accused of crines.
The presence of the defendant's counsel "is essential

because [he is] the neans through which the . . . rights
of the person on trial are secured.” "Were the sixth

court finds that there is no neritorious reason for the
def endant's appearance w thout counsel, the court may
determne that the defendant has waived counsel by
failing or refusing to obtain counsel and may proceed
with the hearing or trial.
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anendnent claimis the denial, rather than the effective
assi stance of counsel, the crimnal defendant need only
show t hat counsel was absent during a critical stage of
t he proceedings in order to establish a constitutional
violation."

Since this court's decision in [United States v.]

Smth, [411 F.2d 733 (6th Gr. 1969),] the harmess error

anal ysis, enunciated in Chapman v. California, 386 U S.

18, 87 S. C. 824, 17 L. Ed. 2d 705 (1967) has been

applied to sixth amendnent violations resulting from

def ense counsel's absence during a critical stage of the

trial.

Id. at 1218 (citations omtted). Based on the harmess error
doctrine, the Court concluded that any prejudice suffered by
def endant was "nerely specul ative,” and the attorney's absence did
not require reversal. 1d.

The case of Headen v. United States, 373 A .2d 599 (D.C 1977)
is also instructive. |In Headen, trial counsel was not present when
the verdict was rendered and the jury was poll ed. Thereafter,
appel lant clained that the attorney's absence deprived himof his
constitutional right to counsel at a critical stage of his trial
The Court of Appeals for the District of Colunbia disagreed.
Al though it acknow edged that the trial court erred in proceedi ng
wi t hout appellant's counsel, the Court deened the error harniess.

We are of the opinion . . . that this infringenent of

appellant's right to counsel is subject to the "harm ess

error” rule of Chapman v. California, 386 U S. 18, 87

S.C. 824, 17 L.Ed.2d 705 (1967). . . . In the instant

case, the governnent has sustained its burden of proving

harm ess a constitutional error. That is, we are able to

concl ude beyond a reasonabl e doubt that the judgnment of
guilty accurately reflects the verdict of the jury and
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that the absence of counsel did not contribute to the

j udgnment of conviction entered agai nst appellant in this

prosecuti on.

ld. at 601 (citations omtted).

Simlarly, in State v. Holnes, 384 A 2d 528 (N.J. Super.
1978), the Superior Court of New Jersey held that the absence of
def ense counsel from the courtroom for approximtely 18 m nutes
while the court was instructing the jury did not entitle appellant
torelief. The attorney had been permtted to read the portion of
the charge that he had not heard and he had no objections to the
court's instructions. Thus, the Court said:

W agree that a defendant has a constitutional right

to have counsel represent himat all stages of a crimnal

trial. But the court here did not exclude counsel. He

failed to appear. W woul d have hoped that the judge
woul d have inquired as to the cause of the delay before
comrencing the charge w thout awaiting the presence of

the attorney. W are not told whether the attorney had

previ ously been tardy.

W have no doubt that there was no prejudicial

i nfringenent of defendant's right to counsel, for even

"constitutional" errors may be harnl ess.

Id. at 530 (citations omtted).

Applying the principles of the foregoing cases to this one, we
conclude that any error in this case was harnless beyond a
reasonabl e doubt . First, we are satisfied that "the absence of
counsel did not contribute to the judgnment of conviction.

Headen, 373 A . 2d at 601. Second, during the brief period of tine
in issue, appellant's interests were adequately protected by the

ot her defense attorneys, one of whom had been assigned to argue the
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nmotion to suppress on behalf of all sixteen defendants, and anot her
of whom took "copious notes" for Velez's attorney. Third, the
court permtted Velez's attorney to review the testinony of the
wi tness and then offered to recall the witness if defense counsel
wanted the court to do so. After reviewng the notes, counsel
declined the court's invitation. Fourth, counsel's absence was
relatively brief, and he mssed the testinony of only one w tness,
whose testinmny was of a technical nature. In sum wunder the

ci rcunst ances present here, reversal is not warranted.

1. Right to self-representation

Appel l ant argues that the trial court erred when it failed to
appri se appellant of her right to self-representation and to permt
her to elect between self-representation and representation by
counsel. This argunent is without nerit.

Appel | ant never specifically asked to renmove counsel and to
represent herself. Rather, on the first day of trial, appellant's
attorney, who was assigned to represent her through the Ofice of
the Public Defender, noved to strike his appearance because of the
difficulties he had in neeting with appellant to di scuss her case.
Appel lant's attorney told the trial court that, when they net,
appel  ant stated that she did not want himto represent her. The
prosecution asserted that appellant had been told on nunerous

occasions that she had three alternatives regardi ng representation:
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she could either hire her own attorney, represent herself, or
proceed wth her present attorney. Wen the trial court asked
appel l ant how she wanted to proceed, appellant responded, through
an interpreter, "if [appellant's counsel] is going to help
[ appel | ant] he can stay as her |awyer, but [if] he is not going to
hel p he can be renoved, she could represent herself.”" At this
point, the trial judge inquired into appellant's ability and desire
to represent herself. The court asked questions regarding
appel l ant' s education, her enploynment, and her ability to represent
hersel f.

After sone discussion regarding appellant's ability to
represent herself, the court stated:

THE COURT: But her answer is that if [her counsel] w |

try to help she wants [her counsel] through the Public

Def ender ?

[ APPELLANT] : That's correct.
The court then denied counsel's request for renoval fromthe case,
concluding that appellant had agreed to representation and,

further, that she needed an attorney. The court said:

| understand [appellant's counsel's] request. | am
going to deny it . . . | sinply cannot allow Ms. Velez to
attenpt to represent herself. | think that would be

| egal suicide for Ms. Velez.

As she seens to indicate, anyway, that [her
attorney] can hel p, she needs sone hel p anyway, although
she then says she would give it a try with just an
interpreter, but having a sewi ng nmachi ne operator speak
fluent English, that would be legal suicide in a wire tap
case such as this, but when you add the extra inpedi nent
that Ms. Velez has sone know edge of English, that
apparently when she is upset she needs the interpreter
has just even nore an inpedinent, and so for those
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reasons the Court wll deny [appellant's counsel's]
request and he will continue the defense of M. Velez.

It is well settled that "all defendants have a right to have
ef fective assistance of counsel and to reject that assistance and
defend thenselves.” Brown v. State, 103 Md. App. 740, 746 (1995).
In Faretta v. California, 422 U S. 806 (1975), the Suprene Court
reasoned that "forcing a |lawer upon an unwilling defendant is
contrary to [her] basic right to defend [herself] if [she] truly
wants to do so." 1d. at 817

In Snead v. State, 286 Md. 122 (1979), the Court of Appeals
expl ai ned how a trial judge nust proceed when a defendant expresses
a desire to represent hinself or herself. The Court held that,
when a defendant indicates a desire to proceed pro se, the court
must inquire whether he or she truly wants to do so; the court nust
ascertain whether the defendant "clearly and unequi vocal |l y" wants
to defend hinself or herself. Id. at 127-128. "If a defendant
makes known to the court, admtting of no doubt or
m sunder st andi ng, that he desires to represent hinself, the right
to do so has been properly asserted.” 1d. at 128. Thereafter, the
def endant nust be made aware of the "dangers and di sadvant ages of
sel f-representation, so that the record will establish that " he
knows what he is doing and his choice is made with eyes open.'"
ld. at 129 (quoting Faretta, 422 U S. at 835); see also State v.

Renshaw, 276 M. 259, 267 (1975)(record nust show defendant is
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conpetent to waive right to counsel and that defendant is aware of
advant ages and di sadvant ages of self-representation).

In this case, however, appellant never specifically said that
she wanted to proceed pro se. Rat her, her coments were in
response to her attorney's request for renoval as her counsel
Vel ez told the court she would represent herself if her |awer was
not going to help her. The trial court then inquired whether
appellant truly desired to represent herself. Wen asked whet her
she wi shed to proceed w thout counsel, appellant responded that if
her counsel would help, she would like his help, but if he would
not, he could be renpved.

We believe that Velez's response was not a "clear and
unequi vocal " assertion of the right to proceed pro se. On the
contrary, it was an equivocal statenent that she w shed to proceed
wi th counsel if her counsel was able to help. Believing that her
counsel was able to help, and that having an attorney was in
Vel ez's best interest, the trial court denied counsel's request to
strike his appearance. W find no error nerely because the court
expressed its view that Vel ez needed an attorney and woul d benefit

from havi ng one.

V. Sustained objection
Appel | ant argues that the trial court erred when it sustained

a particular objection by the State during the direct exam nation
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of defense witness Ricardo Delvalle ("Delvalle"), appellant's grown
son. During direct examnation of Delvalle, the follow ng exchange
t ook pl ace:

[ DEFENSE COUNSEL]: Now during that period of

time from Novenber to January did you at any

ti me observe your nother selling any drugs?

[ PROSECUTOR] : (Qbj ecti on.

COURT: Hold on. Sustai ned.
Appel  ant argues that the answer to the question was relevant to
her defense and that she suffered unfair prejudice when the
prosecutor's objection to the question was sustained. W disagree.

Prelimnarily, we note that "the scope of exam nation of
wi tnesses at trial is a matter left largely to the discretion of
the trial judge and no error will be recognized unless there is
cl ear abuse of such discretion.” GCken v. State, 327 Ml. 628, 669
(1992), ~cert. denied, 113 S. . 1312 (1993). Nonet hel ess,
assum ng, arguendo, that the trial court erred in sustaining the
obj ection, the error was harnm ess beyond a reasonable doubt.
Dorsey v. State, 276 Ml. at 659. This is so because "there is no
reasonabl e possibility that the [exclusion of the] evidence .
may have contributed to the rendition of the guilty verdict." Id.
We expl ai n.
At the time of Velez's trial, Delvalle had served two years

and two nonths of a five-year sentence for selling seven ounces of

cocaine. Delvalle admtted on direct exam nation that during the
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rel evant time period he had a drug problem and had sold drugs to
pay for his drug habit. After the exchange noted above, Delvalle
testified on both direct and cross-exam nation that his nother did
not know that he stored drugs at her honme, he never discussed any
drug sales with his nother, his nother had nothing to do wth any
drug sales, and that she did not know that he was selling drugs.
Consequently, even though the trial court sustained the State's
objection to the question of whether Delvalle ever observed his
not her selling drugs, the answer to this question, and nore, was
ultimately elicited after further exam nation at trial. Thus, we

find no prejudicial error.

VI. Merger of convictions

Appel  ant clains that, for purposes of sentencing, five of her
conspiracy convictions should have been nerged with her drug
ki ngpin conspiracy conviction. She contends that the State
aggregated the various conspiracy charges in order to establish the
drug ki ngpin conspiracy and that "each of the smaller conspiracies
thus conprised necessary elenents of the greater kingpin
conspiracy." As we have reversed the drug kingpin conspiracy

conviction, appellant's claimof error is noot.

JUDGVENT CF CONVI CTlI ON FOR DRUG
KI NGPI N CONSPI RACY REVERSED AND

- 30-



-31-

SENTENCE VACATED.
JUDGVENTS OTHERW SE AFFI RMVED.
COSTS TO BE PAI D ONE HALF

BY APPELLANT AND ONE HALF
BY HARFORD COUNTY.



