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This appeal arises from a tragic accident that occurred on
Cct ober 27, 1988. Four-year-old Kinberly Smth was playing on a
refuse bin | ocated near the playground in the apartnent devel opnent
where she lived when the bin fell over on her, causing very serious
and permanent injuries and | eaving her a parapl egic.

In April, 1991, the State of Illinois, Kinberly's guardian,
filed suit inthe Grcuit Court for Prince George' s County agai nst
Kent Village Associates Joint Venture (Kent Village), the owner of
t he apartnent devel opnent; Southern Managenent Corp. (Southern), an
allied conpany, which acted as nmanagenent agent for Kent Vill age;
and Consolidated Waste Industries, Inc. (Consolidated), which
provi ded waste renoval services for Kent Village and which owned
the refuse bin. Two causes of action were submtted to a jury —
negl i gence and viol ation of Federal Consuner Product Safety Act (15
US C 8§ 2051 et seq.). The jury (1) found against all three
def endants on both counts, (2) assessed danmages agai nst each in the
anmount of $14, 640,000, and (3) determ ned that Kent Village and
Southern were not entitled to indemification from Consol i dated.
Upon notion of the defendants, the court applied the provisions of
Ml. Code Cs. & Jud. Proc. art., § 11-108 and reduced the
$2, 300, 000 conponent of the verdict awarded for non-econom c
damages to $350,000, thus reducing the aggregate verdict to
$12, 690, 002.

Kent Village and Sout hern have appeal ed the judgnents entered
agai nst them and t he subsequent refusal of the court to "annuitize"

t he judgnent in accordance with Md. Code Cts. & Jud. Proc. art.,



8 11-109. Kinberly has cross-appeal ed the $1, 950, 000 reduction in
the jury's verdict. Consolidated has not appeal ed. Five issues
are presented by Kent Village and Sout hern:

(1) Whether there was legally sufficient
evidence that they knowingly violated the
Consuner Product Safety Act, and that any such
violation was the proximte cause of the
acci dent;

(2) Whether the court erred in allow ng
into evidence and the jury to consider certain
standards promnul gated by the Anerican Nati onal
Standards Institute (ANSI);

(3) Whether the court erred in allowng a
life care planner, Estelle Davis, to render
opi ni ons concerning Kinberly's future nedi cal
condition and treatnent;

(4) Whether the court msinterpreted M.
Code Cts. & Jud. Proc. art., 8 11-109 in
refusing to approve appellants’ pr oposed

"annuitization" of Kinberly's future nmedica
expenses; and

(5) Whether the court erred in entering
judgnment for Consolidated on appellants'
cross-claimfor contribution.

In her cross-appeal, Kinberly raises the single issue of
whet her Federal preenption precludes the application of Maryland's
statutory $350,000 "cap" on non-econonic damages to an award based
on a violation of the Consuner Product Safety Act.

We shall deal wth these issues in the order presented.

CONSUMER PRODUCT SAFETY ACT

The Consuner Product Safety Act is found in 15 U S. C 88 2051-
2083. One of its purposes, enunciated by Congress in 8 2051(b), is
to protect the public against unreasonable risks of injury

associ ated with consuner products. A "consuner product” is defined



in 8 2052(a) as including a product produced or distributed for
sale to a consuner for use in or around a residence. Appellants do
not dispute that the refuse bin that crushed Kinberly Smth was a
consuner product.

The Act creates the Consunmer Product Safety Conm ssion and
aut horizes it, anong other things, to pronul gate consuner product
safety standards and rul es declaring a product that is distributed
in comerce and presents an unreasonable risk of injury to be a
"banned hazardous product." 88 2056, 2057. On June 13, 1978, the
Conmm ssion adopted a rule declaring as banned hazardous products
certain refuse bins of netal construction, having an actual
i nternal volune of one cubic yard or greater, which tip over when
subjected to a horizontal force of 70 pounds or a vertical downward
force of 191 pounds. 16 C.F.R Part 1301.

Section 2068(a)(2) of title 15 makes it wunlawful for any
person to distribute in commerce a banned hazardous product.
Sections 2069, 2070, and 2071 provide civil and crimnal penalties
for the violation of 8 2068 and for injunctive relief. Section
2072(a) provides, additionally, in relevant part:

"Any person who shall sustain injury by reason
of any knowi ng (including willful) violation
of a consuner product safety rule, or any
other rule or order issued by the Comm ssion
may sue any person who know ngly (including
willfully) violated any such rule or order in
any district court of the United States in the
district in which the defendant resides or is
found . . . , shall recover damages sustai ned,
and may, if the court determnes it to be in
the interest of justice, recover the costs of

suit, including reasonable attorneys' fees
and reasonable expert wtness' fees
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The basis of Kinberly's claim under the Consuner Product
Safety Act was the contention that (1) until February, 1986, Kent
Village and Sout hern performed the waste renoval services for the
Kent Village conplex, (2) Kent Village then owned the bin that fell
over on her, (3) in February, 1986, the bin was a banned hazardous
product, (4) in that nonth, Kent Village or Southern contracted
with Consolidated to perform the waste renoval services for the
apartnent conplex and, as part of that contract, sold Consoli dated
the bins Kent Vill age/ Southern were then using, including the bin
that injured Kinberly, and (5) through that sale, Kent
Village/ Southern distributed a banned hazardous product in
conmmer ce.

Kent Village and Southern offer a two-part defense to this
claim first, that State courts have no jurisdiction over clains
made under the Consunmer Product Safety Act; and second, that the
evidence was insufficient to show that the bin that fell on
Ki mberly was a banned hazardous product. W find no nerit in
ei ther assertion.

Jurisdiction

As noted, 8 2072(a) allows a person injured by reason of any
knowi ng violation of a rule or order of the Comm ssion to sue the
violator "in any district court of the United States in the
district in which the defendant is found . . . ." Appellants treat
this statute as conferring exclusive jurisdiction on the Federal

courts and thus precluding such suits in State courts.
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The principles governing this issue were well and succinctly
stated in @Qulf Ofshore Co. v. Mbil Gl Corp., 453 U S. 473
(1981), where the Court found concurrent State jurisdiction over
actions under the Quter Continental Shelf Lands Act. There, as
here, the Federal District Courts were given express jurisdiction
over clainms arising under the Act, but the Court, at 479, nade
clear that "the nere grant of jurisdiction to a federal court does
not operate to oust a state court fromconcurrent jurisdiction over
t he cause of action.” Earlier in the Opinion, the Court declared:

"The general principle of state-court
jurisdiction over cases arising under federal
laws is straightforward;, state courts may
assunme subject-matter jurisdiction over a
federal cause of action absent provision by
Congress to the contrary or disabling
inconpatibility between the federal claimand
state-court adjudication.

In considering the propriety of state-
court jurisdiction over any particul ar federal
claim the Court begins with the presunption
t hat state courts enj oy concurrent
jurisdiction. . . . Congress, however, may
confine jurisdiction to the federal courts
either explicitly or inplicitly. Thus, the
presunption of concurrent jurisdiction can be
rebutted by an explicit statutory directive,
by unm stakable inplication from | egislative
history, or by a clear inconmpatibility between
state-court jurisdiction and f eder al
interests.”

ld. at 477-78 (citations omtted); see also Tafflin v. Levitt, 493
U.S. 455, 458-60 (1990), recognizing concurrent State court
jurisdiction over civil RICO cl ai ns.

Applying these principles, the Suprenme Court of M nnesota,

after reviewing the legislative history of the Consunmer Product



Safety Act, held that the State courts had concurrent jurisdiction
over clainms under 8§ 2072. Swenson v. Enmerson Elec. Co., 374 N.W2d
690 (M nn. 1985), cert. denied, 476 U.S. 1130 (1986). At 697, the
Court reasoned:

"Section 2072 contains no explicit grant of

exclusive jurisdiction to the federal courts.

Qur review of the legislative history of the

CPSA does not reveal any consideration of the

jurisdictional question. . . . Finally, it is

unlikely that Congress intended federal courts

to have exclusive jurisdiction over private

actions under the CPSA because nost actions in

which CPSA clains are asserted would also

i nclude clainms of state common | aw vi ol ati ons

such as negligence, breach of warranty, and

strict product liability. Any intent by

Congress to require all of these actions to be

brought in federal courts would have to be

explicit."
(Citations omtted.) The New York courts have reached a simlar
conclusion. See Howard v. Poseidon Pools, Inc., 506 N.Y.S. 2d 519
(Sup. 1986), aff'd in part, rev'd in part on other grounds, 522
N.Y.S. 2d 388 (A.D. 1987). W are unaware of any decisions to the
contrary; none have been cited by appell ants.

Havi ng exam ned the pertinent | egislative history of the Act
ourselves, we agree with the analysis of the Mnnesota Court and
t hus conclude that actions under 8 2072 may be brought in the
Maryl and State courts.

Evi dence Concerning The Bin

Appel  ants make three argunents with respect to the evidence
adduced in support of the claimunder 8§ 2072: first, that there
was no evidence that the bin was a banned hazardous product when

sold to Consolidated in 1986; second, that the evidence failed to
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establish that the bin tested by Kenneth Thonpson, a Consuner
Product Safety Conm ssion investigator who testified on Kinberly's
behal f, was the one that fell on her; and third, that, even if the
bin tested was the one in question, it had been materially altered
after the accident and before the test.

Kinmberly responds that (1) these attacks have not been
preserved for appellate review because they were not properly
presented to the trial court, and (2) the evidence was sufficient
in any event. W agree with both responses.

At the conclusion of the plaintiff's case, appellants noved
for a "directed verdict." Their only argunent, other than with

respect to the issue of indemity by Consolidated, was as foll ows:

"Ri ght. And so far as the evidence in the
case, we do not believe that there is evidence
to support plaintiff's contention that the --
that this matter is going to go forward
agai nst this defendant based on the Consuner
Product Safety Comm ssion regul ati ons and the
ANSI standards, which are not binding, but
only recomendations.”
That notion was denied, and appellants put on a defense,
t hereby effectively withdrawing the notion. M. Rule 2-519(c). At
the end of the entire case, appellants renewed their notion,
adopting the argunment nade earlier and adding the |egal argunent
that the Consumer Product Safety Conm ssion regulation did not
apply to them
Rul e 2-519(a) requires that, in making a notion for judgnent,

the noving party "shall state with particularity all reasons why



the notion should be granted.” This is the sanme requirenent that
appears in the anal ogous crimnal rule, Mi. Rule 4-324(a), and it
means what it says. Failure to state a reason "with particularity”
serves to withdraw the issue from appellate review State v.
Lyl es, 308 Md. 129 (1986); Miir v. State, 308 MI. 208 (1986).

This requirenent has inportant and salutary purposes. | t
i npl enents, on the one hand, a principle of basic fairness. A
trial judge nust be given a reasonabl e opportunity to consider al
| egal and evidentiary argunments in deciding what issues to submt
to the jury and in framng proper instructions to the jury. The
ot her parties nust have a fair opportunity at the trial level to
respond to |l egal and evidentiary challenges in order (1) to nmake
their owm record on those issues and (2) to devise alternative
trial strategies and argunments should the court grant the notion,
in whole or in part. A low ng these issues to be presented for the
first time on appeal is also jurisprudentially unsound, for it may
well result in requiring a full newtrial that otherw se mght have
been avoi ded.

We do not believe that the brief, non-specific argunent nmade
by appellants in support of their notions sufficed to present "with
particularity" the argunents presented on appeal. A statenent that
there was insufficient evidence to allow "this natter . . . to go
forward agai nst this defendant based on the Consuner Product Safety
Comm ssion regul ations" does nothing to alert the court to a
conplaint that the evidence failed to establish the condition of

the bin in 1986, that the bin tested was the one that fell on
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Kinberly, or that the bin had been materially altered after the
accident. At least in a case of this magnitude, wth all of the
varied issues presented in a trial that extended over a 25-day
period, far nore specificity is required. W therefore concl ude
that the tripartite attack on the evidence underlying the Federal
claim now sought to be nade by appellants is not preserved for
appel l ate review.

Had we reached those issues, we would have rejected
appellant's conplaints on the nerits. There was testinony from
Wl ton Lash, Consolidated s president, indicating that the bin that
had been identified as the one falling on Kinberly was anong those
pur chased by Consolidated fromKent Village in 1986 and that it was
in the same condition then as it appeared in a photograph taken
after the accident. An expert witness, Dr. D ckinson, testified
that, if the bin was one of those sold to Consolidated w thout
nodi fication or retro-fitting, the sale would have violated the
Act .

There was, to be sure, sone conflict in the evidence regarding
just what bin M. Thonpson tested, but evidence was presented
sufficient to show that the bin he tested —the one that failed the
test —was indeed the bin that fell on Kinberly. I n deposition
testinony read to the jury, M. Thonpson said that he reported to
the scene of the accident on Cctober 28 —the day follow ng the
accident. Several children at the scene identified the bin that
fell over on Kinberly. Because that bin was then full of trash, he

was unable to test it that day, but he did take a nunber of



phot ographs of it. Six days later, he went to Consolidated s place
of business where M. Lash told himthat Consolidated had brought
the bin back to its yard. In response to Thonpson's request, Lash
identified the bin that had been involved in the accident, and
Thonpson proceeded to test it. The bin failed the test; it tipped
at 146 pounds of vertical force, the standard, as noted above,
bei ng 191 pounds.

Thonpson conpared three sets of photographs —one set taken by
the police on the evening after the accident, one set taken when
Thonpson first inspected the bin on Cctober 28, and a third set
taken at Consolidated' s yard on Novenber 3 when Thonpson actually
tested the bin. He stated that one of the photographs taken by the
police and a photograph taken by himon October 28 nmatched and t hat
t he phot ographs taken on Cctober 28 and Novenber 3 matched. He was
"absol utely convinced" the photographs were of the sanme bin. The
phot ographs thenselves were admtted into evidence, so the jury
could make its own conparison. All of this sufficed to permt the
jury to find that the bin Thonpson tested on Novenber 3 and found
deficient was the same bin that fell on Kinberly.

Part of appellant's argunent that the bin tested on Novenber
3 was not the one involved in the accident is based on evidence
that the bin inspected on Novenber 3 had a new wheel welded on to
it. We have disposed of the issue regarding the identity of the
bin, but this evidence is also used by appellants to support their
claimthat the bin had been materially altered since they sold it

to Consolidated, thereby undermning the assertion that the bin was
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a banned hazardous product when sold in 1986 and when it tipped
over on to Kinberly.

Ki mherly makes a two-fold response. First, she points out
that, even if the wheel had been replaced after the accident but
prior to the testing, the likely effect of the new wheel would be
to make the bin nore, not less, sturdy, and, as it failed the test
even with the new wheel, it nust have been in at |east as bad
condition before the wheel was replaced. More inportant, she
points to the testinony of Dr. Dickinson, her engineering expert,
that, because he was unable to determ ne whether the wheel was
broken and replaced prior to or after the accident, he did not take
the condition of the wheel into consideration in his conclusion
that the bin was unsafe.

Al though Dr. Dickinson's testinony went nore to the negligence
count than to the claimunder the Consuner Product Safety Act, it
supported the inference urged by Kinberly that, if anything, the
repl acenment wheel nmade the bin nore, not Iless, sturdy, and
therefore did not necessarily negate the other evidence that the
bin was a banned hazardous product when sold to Consolidated and
that it continued to be such a product at the tinme of the accident.

ANS| STANDARD

The Anerican National Standards Institute (ANSI) is a national
safety organization, founded in 1918, consisting of industria
firms, trade associations, technical societies, |abor and consuner
organi zations, and government agenci es. According to the

Encycl opedi a of Associations 691 (29th ed. 1994), it serves, anong
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other things "as [a] clearinghouse for nationally coordinated
voluntary standards for fields ranging frominformation technol ogy
to building construction.™

In 1977, ANSI adopted a standard for the stability of refuse
bins (Standard Z245. 3). Groups such as the National Safety
Counci |, the Environnmental Protection Agency, the Anmerican Society
of Mechani cal Engi neers, the Anerican Public Wrks Association, the
Wast e Equi prent Manufacturers' Institute, the National Solid Wastes
Managenent Associ ation, nunicipal governnents, |abor organizations,
and conpanies and organizations from the insurance and waste
di sposal industries participated in the developnent of the
st andar d. The Consuner Product Safety Comm ssion regulation
adopted a year later incorporated a nunber of the performance
requi rements stated in Standard Z245.3, but to the extent that the
ANSI standard was not incorporated into the Commssion's rule, it
remai ns a voluntary standard.

Janmes Greco, who chaired the subconm ttee that devel oped the
ANS| standard, testified about the standard. Anong ot her things,
he noted that the standard placed certain responsibilities on
manuf acturers, owners, collectors, and custoners. One of the

responsibilities of a "custoner," defined in the standard as "a
person who has arranged or contracted for refuse collection
service," is to "ensure that refuse bins used and placed on the
custonmer's prem ses conformto the applicable requirenents of this
standard. " Geco testified that Kent Village was a custoner,

except for the period when it owned the bin, during which tinme it
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woul d have been an "owner." An "owner" was responsible for
ensuring that only refuse bins neeting the performance and safety
mar ki ng requirenments of the standard are used.

Appellants wurge that admssion of this evidence was
i nappropri ate because (1) the standard applies only to the waste
managenent industry and not to apartnment owners, (2) it was never
"adopted" by the State of Maryland or Prince CGeorge's County, and
therefore a violation could not serve as evidence of negligence,
and (3) in certain of the hypothetical questions put to Dr.
Di cki nson, he was asked to assune facts as to which the evidence
was in conflict.

As with the first set of conplaints, Kinberly rejoins that
t hese objections were not raised bel ow and have therefore not been
preserved and that, in any case, they are without nerit. W need
not address the preservati on question because, whether or not the
obj ections were preserved, they are without nerit.

There is nothing in the record to support appellants'
contention that the ANSI Standard does not apply to custoners such
as apartment owners. As noted, the Standard itself places certain
responsibilities on custoners, and, as defined in the Standard, an
apartment owner who contracts for refuse collection service, as
Kent Village did, is a customer. M. Geco confirmed that in his
testi nony.

Nor does the fact that the Standard has not been officially
adopted as a regulation by the State or the county destroy its

relevance as articulating a standard of care, the violation of

- 13 -



whi ch may be regarded as evidence of negligence. Al though there is
sonme division of authority on the matter, increasingly, upon the
establ i shnent of a sufficient foundation, courts have permtted the
i ntroduction of voluntary safety codes and standards, such as those
promul gated by ANSI, as evidence of applicable standards and have
regarded the violation of such standards, where relevant to the
factual circunstances of the case, as evidence of negligence. In
Hansen v. Abrasive Engineering and Mg., 856 P.2d 625, 628 (O.
1993), the Oregon Court noted:
"Because advisory safety standards that
are adopted by nongovernnental entities such
as ANSI nmay represent a consensus regarding
what a reasonable person in a particular
i ndustry would do, they may be hel pful to the

trier of fact in deciding whether the
def endant has met the standard of care due.

The ANSI advi sory standards provide sone
evi dence of the customin defendant's industry
and, therefore, are relevant to the jury's
consideration of whether defendant net the
standard of care."

(Citations omtted); see also Wallner v. Kitchens of Sara Lee
Inc., 419 F.2d 1028 (7th Gr. 1969); Bailey v. V & O Press Co.

Inc., 770 F.2d 601 (6th Cr. 1985), applying Chio |aw, Stanley v.
United States, 347 F.Supp. 1088 (D. M ne 1972), vacated on other
grounds, 476 F.2d 606 (1st Gr. 1973); Sawyer v. Dreis & Krunp Mg.
Co., 493 N E 2d 920 (N Y. 1986); Ward v. Gty National Bank & Trust
Co. of Kansas Cty, 379 S.W2d 614 (M. 1964); Wnterrowd v.

Travel ers Indem Co., 452 So. 2d 269 (La. App. 1984), aff'd, 462
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So. 2d 639 (La. 1985); Coger v. Mackinaw Products Conpany, 210
N.W2d 124 (Mch. App. 1973); Reil v. Lowell Gas Conpany, 228
N. E.2d 707 (Mass. 1967); cf. Johnson v. WIlliam C Ellis & Sons
lron Works, 604 F.2d 950 (1979), nodified on rehearing, 609 F.2d
820 (5th G r. 1980); Barzaghi v. Miislin Transport, 497 N Y.S. 2d
131 (A.D. 1985), appeal dismssed, 492 N E. 2d 788 (N. Y. 1986); and
see, generally, Daniel E. Feld, Annotation, Admssibility In
Evi dence, On Issue O Negligence, O Codes O Standards O Safety
| ssued O Sponsored By Governnmental Body O By Voluntary
Associ ation, 58 A L.R 3d 148 (1974), 8§ 7.

Al t hough the Maryl and appel l ate courts have not as yet rul ed
specifically on the issue, it is evident that circuit courts in
this State have all owed ANSI standards to be admtted in negligence
and product liability cases. See Kennedy v. Mbay, 84 M. App. 397
(1990), aff'd, 325 Ml. 385 (1992); Troja v. Black & Decker M.
Co., 62 Md. App. 101, cert. denied, 303 Md. 471 (1985). Upon the
authority noted, we now hold that, where relevant to the case and
upon a proper evidentiary foundation, safety standards promul gated
by organi zations such as ANSI may be admtted to show an accepted
standard of care, the violation of which my be regarded as
evi dence of negligence.

Appel l ants' final conplaint, with respect to this issue, is
that Dr. Dickinson was allowed to assune certain facts not
establ i shed by the evidence in responding to hypothetical questions

regarding the applicability of the ANSI Standard. That is not the
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case. Although there were, to be sure, disputes as to sone of the
conmponents of the hypothetical questions put to Dr. D ckinson,
t here was abundant evi dence to support the hypotheses. It is not
inperm ssible to ask a witness, in responding to a hypothetica
guestion, to assunme the truth of relevant facts as though they were
not contested "as long as there is evidentiary support for the
facts which the expert is told to assune the veracity of and
evaluate in rendering his opinion." Kruszewski v. Holz, 265 M.
434, 445 (1972).

TESTI MONY OF DR.DAVI S

In support of her claim for future health care and |iving
expenses, Kinberly produced testinmony fromEstelle Davis, who hol ds
a doctorate in rehabilitation counseling and is a national and
State certified rehabilitation counselor. Her expertise as a
rehabilitation counselor was accepted by the court and is not
chal | enged by appellants. One of the things she does is to prepare
"life care plans" for persons with spinal cord injuries; she stated
t hat she had previously been accepted by courts as an expert "in
the preparation of |ife care plans as a rehabilitation counselor.™

Dr. Davis's testinony was extensive. She had prepared a life
care plan for Kinberly in which she attenpted to estinate
Kinberly's future needs and the cost of neeting those needs. Those
needs include nedical needs, attendant care, special education
housing, nutrition, and transportation, anong others. I n

determ ning those needs, and the cost of neeting them Dr. Davis

had to nake certain assunptions concerning Kinberly's present and
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future nedical condition. Appel l ants' principal attack on this
evidence is that there was no nedical evidence from qualified
medi cal experts sufficient to support it; they conplain that the
court allowed Dr. Davis, who is not a physician, to render nedical
opi ni ons and ot her opi nions based on hearsay.

It has | ong been accepted in Maryland, as a matter of common
| aw, that an expert wi tness may express an opinion that is based,
in part, on hearsay if the hearsay is of a kind that is customarily
relied on by experts in that particular calling. See Ellsworth v.
Sherne Lingerie, Inc., 303 Md. 581, 603 (1985); MLain, Mryland
Evi dence (1987), 8 703.1. That principle is now enbodied in M.
Rule 5-703(a). Dr. Davis stated that it was usual and custonmary in
her field of rehabilitation counseling to rely on nedical
personnel, social workers, and psychologists, as well as on
rel evant records, statistical data, and literature, "in order to
get a full picture of the individual that we're working wth,
because ny field crosses professions.” That was not disputed by
appel | ant s.

To describe and respond to each particular aspect of Dr.
Davis's long testinony chal |l enged by appell ants woul d unnecessarily
prolong this Opinion. W are satisfied, having reviewed her
testinmony and the exhibit prepared by her, that her opinions were
adequately supported by nedical evidence, where that kind of
support was required, or by other facts that it was reasonable for
Dr. Davis to consider. We find no abuse of discretion in the

court's allow ng her opinion evidence.
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ANNUI T1 ZATI ON

Ml. Code Cts. & Jud. Proc. art., 8 11-109(b) requires the
trier of fact, in any action for damages for personal injury, to
itemze a damage award to reflect the anmounts intended for past
medi cal expenses, future nedical expenses, past |oss of earnings,
future | oss of earnings, non-econom c damages, and ot her danmges.
Subsection (c)(1) provides, in relevant part:

"The court . . . may order that all or part of

the future econom c damages portion of the

award be paid in the form of annuities or

ot her appropriate financial instrunents, or

that it be paid in periodic or other paynents

consistent with the needs of the plaintiff,

funded in full by the defendant or the

defendant's insurer and equal when paid to the

anmount of the future econom c damages award. "

In this regard, "econom c damages"” is defined as "loss of
earnings and nedi cal expenses.” |If the court directs paynent of
future econom c damages in a form other than lunp sum it nust
order the defendant to provi de adequate security.

Following the jury's verdict, appellants noved the court to
order that the $10, 965, 085 awarded for future nedi cal expenses and
the $490,075 awarded for future |loss of earnings be paid in the
form of an annuity. The $10, 965,085 represented the jury's
determ nation of the present cash value of Kinberly's future
medi cal needs, the aggregate cost of which, according to her
evi dence, was just over $101, 700, 000. Appellants proffered to the
court that, through their insurer, they could secure that future

stream of nedical expenses wth an annuity purchased from

Transaneri ca Cccidental Life Insurance Conpany for $5,171,000. In
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effect, then, they sought to discharge the jury's award of
$10, 965,085 with a paynent of $5,171, 000.

The court rejected that offer. Instead, it directed that the
$12, 690, 002 judgnent be paid as foll ows:

(1) $5,161,881, representing attorneys' fees, litigation
costs, and liens filed against the judgnent, be paid in a lunp sum

(2) $2,509,372, representing one-third of the balance, be
placed in a trust for Kinberly pursuant to MI. Code Estates &
Trusts art., 8 13-401 - 13-407 (Recovery By Mnor In Tort Act); and

(3) $5,018,745 —the rest — be used to purchase tax-free
annuity policies for Kinberly pursuant to Cs. & Jud. Proc. art.
8 11-109, subject to a supplenental order to be entered when al
appeal s are conpl et ed.

Appel l ants argue that the court erred in refusing to accept
its plan, which it characterizes as "tailor-nmade" for § 11-1009.
Rejection, it urges, "rendered neaningless the statute and the
public policy considerations of tort reform as enbodied in the
statute.” W disagree.

W start by pointing out that 8 11-109 does not, as
appel lants' argunent inplies, require a court to permt the
periodi c paynment of future econom c damages. Section 11-109(c)(1)
states that a court may order all or part of an award of such
damages to be discharged through periodic paynents. It is a
discretionary call on the court's part, which is subject to
appellate review only in terns of whether the court abused its

di scretion.



Appel  ants' plan called for specific periodic paynents through
t he year 2063. We certainly see no abuse of discretion in not
requiring counsel, who earned their contingent one-third fee, to
wait nearly 70 years to collect it, or to require all litigation
expenses and liens to be discharged from the balance of the
judgnent. The annual periodic paynents provided for in appellants’
plan were fixed and not subject to nodification. As Kinberly
not ed, however, her financial needs m ght not coincide with those
fixed anounts each year, and she conpl ai ned about the inflexibility
of the plan. That was certainly a proper consideration for the
court.

The court expressed additional concern about reliance on a
si ngl e source, however stable at present, as security for paynent
69 years into the future; we do not regard that concern as
i nappropriate. See Mienstermann by Mienstermann v. U.S., 787 F.
Supp. 499, 527 (D.Md. 1992), where Judge Northrop, though
recogni zing the general virtue of an annuity to provide for future
expenses, nonetheless rejected a plan that relied on one insurer to
secure paynents through the year 2065, observing that "[r]elying on
one conpany, the insurance conpany that underwites the annuity, to
| ast that long may actually place nore risk on the Plaintiffs than
having themdi versify their investnent portfolio anong a range of
public and private bonds and securities and certificates of
deposits.”

All of these concerns were legitimte, and we therefore find

no abuse of discretion in the court's resolution of the natter. As
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a result, we need not address Kinberly's nore substantive argunent
that 8 11-109 nust be invoked before the jury renders a verdict and
that the court was powerless to allow appellants to discharge the
jury's award of future damages through paynent of an anobunt |ess
t han t hat award.

CRGSS- CLAI M AGAI NST CONSQOLI DATED

Appel I ant s filed a t hr ee- count cross-claim against
Consol i dated. They alleged, essentially, that Consolidated owned
the allegedly defective bin and should have been aware of the
Consumner Product Safety Conm ssion regulation, both at the tinme of
the 1986 sale and at the time of the accident. In Count I, they
asked for contribution, apparently as an alleged joint tortfeasor.
In Count 11, they sought full recovery on the ground that
Consol i dated was the active and primary tortfeasor; in Count 111,
t hey sought indemity based on the service agreenent. |t appears
that Consolidated also filed a cross-claim for indemification
agai nst appellants. That claimwas submtted to the jury, which
found in favor of appellants.

For what ever reason, appellants' cross-claimwas not submtted
to the jury. It was considered by the court through a post-trial
noti on and denied without corment. A notion to revise the judgnent
for Consolidated was al so denied without corment. W cannot tell,
therefore, and appellants were unable to enlighten us at ora
argunment, why the cross-claim was denied — whether because the
court found no substantive liability by Consolidated or because the

only potential liability was for contribution as a joint tort-
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feasor and appellants, as of then, had paid nothing toward the
judgnent. In the interest of justice, we shall remand that aspect
of the case to the circuit court for further explanation. |If the
cross-claimwas denied solely as being premature, the court should
so indicate, to avoid unnecessary issues and debate if and when the
claimripens.

THE CAP — FEDERAL PREEMPTI ON

I n her cross-appeal, Kinberly conplains about the reduction in

the verdict arising fromapplication of the State statutory "cap
on non-econom ¢ damages. Her argunent is directed solely to the
award under Count | —the claimunder the Consuner Product Safety
Act —al though, as the same danages were awarded under both counts,
that limtation is w thout practical consequence in this case. Her
point, in a nutshell, is that this is an action created exclusively
by Act of Congress, that the statute (8 2072(a)) allows her to
recover "danmages sustained,"” and that it is inpermssible under the
Supremacy Clause for a State to curtail that right.

This appears to be a case of first inpression in the country.
We have been referred to no case, in either the State or the
Federal system addressing this precise question, and we have found
none.

As we have concluded that, by acquiescence if not by
expression, Congress did not intend to preclude actions under
8§ 2072 from being brought in State courts, we nmust |ook to see
whether, in allowng State court actions, Congress intended

nonetheless to exenpt those actions from general State-I|aw
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limtations that otherwise would apply to them It is a matter of
statutory construction and thus, in the end, one of |egislative
i ntent.

I n enacting the Consunmer Product Safety Act, Congress did
i ndeed consider the effect of the statute on State | aw in a nunber
of respects. In 8 2074, for exanple, it provided that conpliance
wi th consunmer product safety rules "shall not relieve any person
fromliability at common |aw or under State statutory law to any
ot her person" and that the failure of the Consuner Product Safety
Comm ssion to take action with respect to the safety of a consuner
product "shall not be adm ssible in evidence in litigation at
common | aw or under State statutory law relating to such consuner
product."” Section 2075, subject to certain exceptions, generally
precludes a State from establishing or continuing safety standards
or regulations |less protective than the requirenents of a Federal
st andar d. Section 2072 itself, in subsection (c), states that
"[t]he renmedies provided for in this section shall be in addition
to and not in lieu of any other renedi es provided by common | aw or
under Federal or State |law "

These provisions, forged as a conpromse during the
| egi sl ative process, evidence, on the one hand, a clear intent to
establish national standards in terns of the basic regul ations
governing consuner product safety and, on the other, an equally
clear intent not to preenpt traditional State-law renedi es that may
apply to circunstances also giving rise to an action under 8§ 2072.

Regrettably, however, they give no clue with respect to the
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guestion at hand. The cl osest expression we have unearthed appears
in the Report of the House Commttee on Interstate and Foreign
Comrer ce acconpanying H R 150083. In describing what becane
§ 2072, the Report states:

"The Conmttee anticipates, in cases in which
it is established that death, personal injury,

or illness occurred by reason of nonconpliance
wth the consunmer product safety rule or
section [2064] order, that the courts will in

general apply State law as to questions of

whi ch types of damages may be recovered and

which parties in addition to the injured

person can recover danages. The commttee

intends that any person who recovers danages

by reason of personal injury, illness, or

death, would also be able to recover for any

property danmage occurring by reason of the

nonconpliance giving rise to the injury,

illness, or death."
H R Rep. No. 1153, 92nd Cong., 2d Sess. 47-48 (1972).

So far, the only question that appears to have been addressed

in this regard is whether punitive danmages are recoverable in a
8§ 2072 claim In Wahba v. H & N Prescription Center, Inc., 539 F
Supp. 352 (E.D.N. Y. 1982), the Court held that individual State |aw
gover ned. Wth appropriate quotation from earlier cases, Judge
Wi nstein observed, in relevant part, that the choice between
national uniformty and State conformty depends on whether the
i npl ementation of Federal interests requires overriding the
particular State rule, that "[w here federal objectives can be
realized only through a uniformrule, the vagaries of state |aw
wll not be allowed to frustrate national goals,"” but that "where
prograns and actions do not by their nature require uniformty, the

courts of each state will be free to resort to state law " 1|d. at

- 24 -



357 (citations omtted).

Applying that principle, Judge Winstein concluded that the
cause of action created by § 2072 "is essentially one sounding in
tort, an area of the lawtraditionally the province of the states,"
and that, when entering this field, Congress has generally enacted
| egi sl ation "dependent upon state law for gap-filling." | d.
Promotion of Federal policy, he decided, did not require such
uniformty wth respect to punitive damages as would justify
di splacing existing State |aw on the subject. In the particular
action —one for wongful death —the relevant State | aw was that
of New York, which did not allow punitive damages in that kind of
action. For that reason, he concluded that such damages were not
avail able. See also Drake v. Lochinvar Water Heater, Inc., 618 F
Supp. 549 (D. Mnn. 1985), rev'd on other grounds sub nom Drake v.
Honeywel |, Inc., 797 F.2d 603; Young v. Robertshaw Controls Co.
560 F. Supp. 288 (N.D.N. Y. 1983)

In Baas v. Hoye, 766 F.2d 1190 (8th G r. 1985), the Court
reached the sane conclusion but for a very different reason. That
court concluded that the only right afforded under 8§ 2072 was to
"danages sustained," and that neant only conpensatory damages. In
the consideration of this legislation, the Court noted, Congress
had rejected a provision allow ng treble damages, thus indicating
its intent that punitive or exenplary damages not be allowed. It
was not a matter of State law but rather a |limt inposed by
Congress itself. Though rejecting Wahba in that regard, the Baas
Court announced its agreenent that "the neasure of recovery under
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the Act is a function of state rather than federal |aw" |t
stated, at 1196:

"In our view, the federal statute limts
recovery to conpensatory damages, but because
Congress did not specify the breadth and scope
of conpensatory damages avail able, one nust
| ook to the applicable state | aw for gui dance.
W find this view consistent wth the
statenent in the legislative history that
"[t]he committee anticipates * * * that the

courts will in general apply State law as to
questions of which types of danages may be
recovered.'"

(Gtation omtted).

Unli ke the situation with respect to certain other Federa
statutes, where there is a clear statenent as to the adoption or
exclusion of State law in the enforcenent of Federally-created
rights of action (see, e.g., Power v. Arlington Hosp. Ass'n, 42
F.3d 851 (4th Cr. 1994), applying a State "cap" on danages to an
action under Energency Medical Treatnment and Active Labor Act), the
evidence with respect to the Consumer Product Safety Act is nore
anbi guous. Congress gave persons a Federal right to recover
"danmages sustai ned" by reason of a violation of a consunmer product
safety rule. The only limtation on that right expressed in the
statute is that, if suit is filed in Federal court, the anount in
controversy nust exceed $10, 000.

There are a host of State procedural and substantive
requirenents that, if applied, mght inpede or dimnish the right
when pursued in a particular State court, and thereby create
national disuniformty in the enforcenent of the right. As the

Wahba Court observed,



"[t]he Act |eaves many questions unanswered

such as what period of limtation applies;

does the right survive the death of the

injured party; are principles of contributory

or conparative fault operative;, who is a

“person injured with standing to maintain the

action as well as what types of damages may be

recovered. "
539 F. Supp. at 356. W could add a few other vagaries as well —
whet her and to what extent the doctrine of assunption of risk
appl i es and whet her, under what circunstances, and to what extent
recovery can be had for | oss of consortium for exanple.

Ki mberly urges that Congress could not have intended a claim
under 8 2072 to be subject to the Maryland "cap" on non-econom c
damages because that "cap" was not in existence in 1972 when 8§ 2072
was enacted. W reject that formof analysis. To the extent that
Congress anticipated, and inplicitly approved, the application of
State law to § 2072 actions filed in the State courts, it surely
did not intend to subject those actions only to the various State
laws in effect in 1972. There is no support anywhere in the
| egislative history for that proposition; nor would it be
reasonabl e for Congress to nmandate such a result.

The proper focus, we think, is on whether the State |aw or
procedure, if applied, would so inpede the Federal right as to
frustrate the Congressional intent. It is essentially a
qualitative anal ysis. In allowing 8 2072 clains to be filed in
State courts without directing either particular or categorica

circunscriptions of State |aw, Congress nust necessarily have

anticipated that at |east sone conditions or Iimtations, uniformy



applied to like kinds of action, would be applied to these actions
as wel | .

We do not regard the statutory "cap” on non-econom ¢ damages
—$350,000 in this case, later increased by the General Assenbly to
$500,000 —to so inpede the Federal right as to frustrate the
Congressional intent. It isalimt that is applicable nowto all
personal injury actions in Maryland and thus is uniformin its
application; it is the kind of limt that is not uncommobn anobng
States; it applies to only one category of damage —the category
| east quantifiable on an objective basis and nobst subject to
inflation through jury passion or synpathy; and it is set high
enough to conpensate nost injured victine for the pain or
di sfigurenent they nmay suffer. W therefore find no error in the
court's reduction of the verdict.

JUDGMENT | N FAVOR OF CONSCLI DATED ON
APPELLANTS' CROSS- CLAI M REMANDED FOR
FURTHER PROCEEDI NG | N ACCORDANCE W TH

TH'S OPI NI ON; JUDGVENTS OTHERW SE
AFFI RVED; APPELLANTS TO PAY THE COSTS.



