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There are three issues before the Court in this crimnal

appeal. They are:

1. Whet her the trial court conmtted reversible
error in admtting as an exception to the
hearsay rule a third party's confirmati on of
the key witness's prior inconsistent
st at ement s.

2. Whet her the trial judge should have decl ared
a mstrial after the jury, over a period of
several days, was unable to reach a unani nous
verdi ct.

3. Whet her there was sufficient evidence to
sustain the charge of nurder

O central inportance to our decision is the trial court's
al l oance of the extra-judicial statenment and identification of a
single witness as probative evidence in the conviction of the
defendant. It is the difficulties caused by the prosecution's
key witness in recanting his prior statenent and identification
at trial which in essence led to all of the questions presented
on this appeal.

Facts and Proceedings

This case is an appeal from appellant Jason Thonas's
conviction by a jury in the Grcuit Court for Baltinore Gty for
second degree nurder. Appellant was sentenced on January 30,
1996, to a termof thirty years inprisonnment, to run
consecutively with a sentence already bei ng served.

The crime was the apparent gang-rel ated nmurder of Garl and

"Bi nky" Bryant. Bryant was shot three tines and killed on



January 20, 1995. The key witness to the nmurder was Darryly
Tayl or, who was a close friend of the victimand had been in a
car with himshortly before the shooting occurred. Police,
responding to a call about the shooting, found Darryly close to
the scene of the crinme, but, at the time, he gave virtually no
information other than the nanme of the victim At trial, Darryly
admtted to being on the scene at the time of the shooting but
recanted his prior statenents placing the defendant Thonas on the
scene.

| nconsi stent Prior Statenents of the Wtness

Police interviewed Darryly on the night of the shooting and
took Darryly's statenent, which was reduced to witing and signed
by Darryly on each page. Police devel oped a suspect list and
twel ve days later, on February 1, 1995, Darryly was shown a
phot ographi ¢ array out of which he picked appellant's phot ograph.
This he al so signed.

At trial, Darryly recanted his earlier statenent and
identification, saying that he did not renmenber naking the
statenent and stating that the signature on the photo was the
"[signature] that they nmade ne sign.” He admtted, however, that
it was his signature which appeared both on the statenent and on
t he phot o.

Adm ssibility of Inconsistent Prior Statements: The Rule

Maryl and Rul e 5-802.1, entitled "Hearsay Exceptions -- Prior



Statenents by Wtnesses," sets forth the criterion for the
adm ssibility of prior inconsistent statenents of a witness. In
pertinent part, the rule states:

The followi ng statenments previously made
by a witness who testifies at the trial or
heari ng and who is subject to cross-
exam nation concerning the statenent are not
excl uded by the hearsay rul e:

(a) A statenent that is inconsistent
with the declarant's testinony, if the
statenent was (1) given under oath subject to
the penalty of perjury at a trial, hearing,
or other proceeding or in a deposition; (2)
reduced to witing and signed by the
declarant; or (3) recorded in substantially
verbati m fashi on by stenographic or
el ectroni ¢ means cont enporaneously with the
maki ng of the statenent; Mryland Rul e 5-
802.1(a). [

The rule took effect on July 1, 1994 and was therefore binding on
the trial judge at the tinme this decision was made. It in
essence codifies prior Maryland case |aw. 2 Applying Rule 5-802

to the facts of this case, it is clear, and appellant does not

di spute, that Darryly's own prior statenent was adm ssible

This portion of the rule in essence codifies the holding of
Nance v. State, 93 M. App. 475, 613 A 2d 428 (1992), aff'd, 331
Md. 549, 569, 629 A 2d 633, 644 (1993), in which case a witness's
signed extrajudicial statenents and phot ographs were held to have
been properly admtted despite the witness's inability to confirm
themat trial. The nost recent case decided under the rule of
Nance, Stewart v. State, 342 Ml. 230, 674 A 2d 944 (1996), states
that, although Rule 5-802.1 was not in effect at the tine that
the trial judge nmade his decision in the case, the outcone would
have been the sane had the rule been in effect.

°See, supra, note 1.




because (1) it was reduced to witing and signed by the decl arant
Darryly, and (2) Darryly was present at the trial and subject to
Cross-exam nati on.

Adm ssibility of Harry Taylor's Statenents
As To Darryly Taylor's Qut-of-Court Statenents

Darryly Taylor's extra-judicial statenment and identification
were hearsay.® Under Rule 5-802.1, they were adm ssible at trial
as substantive evidence of appellant's guilt so long as Darryly
hi msel f was "subject to cross-exam nation concerning the
statenent. . . ." Darryly was, indeed, subject to cross-
exam nation at trial and, as expected, he recanted his earlier

statenents.* Also at trial, however, the prosecution, over the

SMaryl and Rul e 5-801(c) defines "hearsay" as

a statenment, other than one made by the
declarant while testifying at the trial or
hearing, offered in evidence to prove the
truth of the matter asserted.

“The availability of the witness for cross-exam nation gives
the jury an additional neans of naking its determnation as to
credibility. As one authority notes:

(2) Wth respect to affording the trier
of fact the advantage of observing the
denmeanor of the witness while making the
statenent, Judge Learned Hand' s cl assic
statenment puts it:

If, fromall that the jury see
of the witness, they concl ude that
what he says now is not the truth,
but what he said before, they are
none the | ess deciding from what
t hey see and hear of that person
and in court. [DCarlo v. United
States, 6 F.2d 364 (2d Cr. 1925).]
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defense's objection, called Darryly's brother, Harry, as a

Wi tness. Harry stated that, prior to the trial, Darryly had told
hi m t hat Jason Thomas had been present at the scene of the
murder. His description of Darryly's alleged prior statenent,
however, brought before the trier of fact the inconsistent prior
statenent of his brother, Darryly, which was itself hearsay, and
whi ch, unless falling under the exceptions carved out by Rule 5-
802. 1, should have been barred. The State argues that the

evi dence was adm ssi bl e under Rule 5-802.1(c) and under the

hol ding of Joiner v. State, 82 MI. App. 282, cert. denied, 320

Md. 312 (1990), and Bullock v. State, 76 Ml. App. 85 (1988).

Both cases were decided prior to Maryland's adoption of Title 5
of the Maryland Rules and, therefore, it is our interpretation of
Rul e 5-802.1(c), which ultinately determ nes the correctness of

the proposition for which appellee relies on Joiner, that "third

parties can testify to the statenents of identification made by a
W t ness. "

Maryl and Rul e 5-802.1(c) allows as a hearsay exception:
"[a] statenent that is one of identification of a person nmade
after perceiving the person,” so long as the declarant, in this

case Darryly Taylor, fulfills the general requirenents of the

(3) The principal reliance for
achieving credibility is no doubt cross-
exam nation, and this condition is thought to
be satisfied.

McCorRM ek ON EviDENCE, 8§ 251 at 118 (4th ed. 1990).
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rule by testifying at the trial and being available for cross-
exam nation. Darryly's alleged statenent to his brother that
appel l ant had been on the scene of the crinme was a statenent of
identification nmade after perceiving sonmeone. Thus, the plain

| anguage of subsection (c) allows Harry Taylor's statenent about
Darryly's prior identification of appellant as present at the
scene of the nurder.?®

Appel | ant argues, relying on Spence v. State, 321 Ml. 526

(1991), and Bradley v. State, 333 Md. 593 (1994), that Harry's
testi nony shoul d have been barred because, under the rule of
Spence, the State may not call a witness for the sole purpose of
"i npeachi ng" the witness with otherw se i nadm ssi bl e hearsay when
it knows the witness will contribute nothing to the State's case
on the stand. Under Rule 5-802.1, as well as under the rule of

Nance v. State, supra, note 2, however, Darryly's prior

statenents were adm ssible as substantive evidence, not nerely as

SProf essor McLain, one of the drafters of Title 5 of the
Maryl and Rul es, states:

Section (c) of Rule 5-802.1 provides
that out-of-court statenments of
identification of a person nade after
percei ving the person will not be excluded by
the hearsay rule -- if the two requirenments
described in subsection a of this section,
supra, are net.

LYNN MCLAIN, MARYLAND RULES OF EVIDENCE 8 2. 802.1(1)(d) at 221 (1994).
The subsection (a) requirenents to which she alludes are the
general requirenents in the Rule 5-802.1 situation that the
identifying witness testify at the trial and be subject to cross-
exam nation. |d. at 221.1
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i npeachnent evi dence. As has been shown, both Harry and
Darryly's testinony were adm ssible under Rule 5-802.1. Thus, it
IS not necessary to inquire whether Darryly's prior inconsistent
statenent of identification or Harry's statenent as to Darryly's
prior statenments were or woul d have been adm ssible for
"i mpeachnment" purposes.*®

Appel lant's reliance on Spence and Bradley is m spl aced.
Darryly's prior statenments and Harry's testinony as to those
prior statements were adm ssible as substantive evidence both
under Rule 5-802.1 and under the holdings of the Court of Appeals

in Stewart and Nance.’

The rule allowi ng adm ssibility of certain kinds of
i nconsi stent prior statements as substantive evi dence | eaves
parties availing thenselves of the rule in uncharted | egal
wat ers, however, because the requirenent of Rule 5-802.1, that
t he decl arant nust be available for cross-exam nation, wll, in
essence, require their calling a wtness who is at the worst
hostil e, and at best unable to recall or confirmhis earlier
statenent. In the instant case, although the State was permtted
by the rule to rely on Darryly's prior statenents, the rule al so
required Darryly to be called as a wi tness whose recanting of his
prior statenments nmade himby definition a witness hostile to the
State's case. Thus, the State, by its reliance on the 5-802.1
exception to the hearsay rule, was placed in a situation in which
it was required to call a witness it knew to be hostile to its
case and who it was in the State's interest to inpeach

‘Stewart v. State, supra, n. 1, summarized the rational e of
the Spence and Bradl ey precedents as foll ows:

The evil that Spence and Bradl ey sought
to guard agai nst was the m suse of
i npeachnment testinony. The adm ssion of
prior inconsistent statenments for inpeachnent
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The Jury's Deliberation

Bot h appel |l ant and appellee cite Mayfield v. State, 302 M.

624 (1985), for the proposition that the standard for appellate
review of a trial judge's decision to allowa jury to continue to

deliberate is that of "abuse of discretion." 1d. at 631-32. I n

creates the danger that the jury will m suse
the statenents as substantive evidence,
despite instructions to the contrary. This
danger does not exist where, as here, the
prior statements are admtted as substantive
evi dence of guilt. Hence, there is no need
to protect against a party calling a wtness
as a subterfuge for getting inpeachnent

evi dence before the jury.

Id. at 242-43. The Court of Appeals went on to distinguish the
Spence and Bradl ey cases where evidence of prior statenents had
been introduced solely for the purpose of inpeachnent of a

W tness fromsituations in which, under the limtations
established by the rule of Nance, the prior statenent is

adm ssi bl e as substantive evidence. Stewart, supra, 242 M. at
242-43. The Court quotes with approval the rationale of this
Court, pointing out that, in the situation where prior statenents
are being admtted as substantive evidence, the danger alluded to
in Stewart and Bradl ey, that inpeachnent evidence normally

adm ssible only to neutralize a witness's testinony wll be

m st aken by the fact-finder for substantive evidence, is not
present:

Al this, however, is quite beside the point
when, a |l a Nance, the prior statenents are
openly offered and received as fl at-out
substantive evidence of guilt. There is no
danger that sonething being offered for one
purpose will be m sused for another and
ulterior purpose. By definition, there can
be no indirection or subterfuge, for the

wor st that could happen to a defendant is

al ready officially authorized.

Id. at 243 (quoting Stewart v. State, 104 Ml. App. 275, 283),
cert. granted, 339 Md. 739 (1995).
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Mayfield, the Court of Appeals refused to overturn a judge's
decision to allow a jury to continue to deliberate when he gave
an ABA approved "Allen Charge" to the jury and allowed the jury
to continue to deliberate even after the jury had sent hima note
stating that it could not arrive at a unani nous deci sion and
listing the nunber of jury votes for and agai nst on each count.

I n upholding the trial judge's decision and, therefore, also the
defendant's convictions, the Court expl ai ned:

The only other alternative, and the one
apparently advocated by the defendant
Mayfield, is to hold that whenever the jury

i s deadl ocked and the vote is voluntarily

di scl osed, the trial judge nust, as a matter
of law, declare a mstrial. 1In our view,
this would be inconsistent wwth the settled
principle that a trial judge's determ nation
to have a jury continue deliberating or to
declare a mstrial is a matter largely within
his discretion. This particular discretion
has been deened "broad," and a "trial judge's
deci sion [whether or not] to declare a

m strial when he considers the jury

deadl ocked is therefore accorded great
deference by a reviewing court."

Mayfield, 302 Mi. at 631 (citing Inre Mark R, 294 Ml. 244

(1982), quoting from Arizona v. Washington, 434 U. S. 497, 509-510
(1978)). Thus, the Court in Mayfield reaffirmed the Maryl and
Court of Appeals' commtnent not to draw hard and fast rules
[imting trial judges' discretion in allowing juries to
deliberate and also affirned the proposition that "great

def erence" should be accorded to the trial judge' s determ nation.

The Mayfield Court further states that a judge's determ nation
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wll be reversed "only when the appel |l ant denonstrates an abuse
of discretion because of circunstances in a particular case."

Id. at 632. The issue in this appeal, then, is whether the trial
j udge abused his discretion in not declaring a mstrial after the
jury, over a period of several days, was unable to reach a

unani nous verdi ct.

Maryl and's refusal to adopt strict rules [imting a trial
judge's discretion in permtting juries to deliberate puts it in
line with the majority of jurisdictions. Although a few states
have placed statutory limts on the nunber of times a judge may
order a jury to renew deliberations, the magjority of
jurisdictions adhere to the rule that the jury may be sent back
for further deliberations once, twi ce, or several tines.?

In the case at bar, the jury reported three tines over a
period of two days that it was deadl ocked. The deli berations
started at 2:32 p.m on a Friday, and at 4:38 p.m the jury
informed the court that it was hung on the second-degree nurder
count, for which appellant Thomas was eventual |y convict ed.

Def ense counsel did not object to the trial judge's sending the

jury honme and having themreturn on Monday, noting that the case
was a nurder case and the jury had only been deliberating for two
hours. The jury resuned deliberations on Monday and at 2:15 p.m

sent a note indicating that it remai ned deadl ocked. The judge,

8 WAYNE R LAFAVE, CRIMNAL PROCEDURE § 24.6 at 1044 (2d ed.
1992) .
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however, instructed the jury to keep deliberating, and the
carrying over of deliberations into Tuesday was granted at the
jury's request, after it had inforned the trial judge that it had
made sone progress and wanted sonme tine to sleep on its

del i berations at that stage. On Tuesday, the jury continued its
inability to reach a decision until 11:24 a.m, at which point
the jury, over the defense's objection to the court's denial of
its notion for a mstrial, gave the ABA-approved Allen charge.

At 2:52 p.m, the jury infornmed the court that it had reached a
verdi ct.

The cases cited by appellant, arguing the trial judge abused
his discretion in not granting a mstrial, are of no avail to
appel lant. The "mani fest necessity" standard, which was
established by Chief Justice Story in 1824, is still the |aw
t oday:

The | aw has invested Courts of justice with
the authority to discharge a jury from giving
a verdict, whenever, in their opinion, taking
all the circunstances into consideration,
there is mani fest necessity for the act, or
the ends of public justice would be otherw se

def eat ed.

United States v. Perez, 22 U S (9 Wweat.) 579 (1824) (cited by

United States v. Goldstein, 479 F.2d 1061, 1068 (2d Cr.) 1,

cert. denied, 414 U S. 87 3 (1973).° Nothing in the record

°Appellant relies on dictumin United States v. Larry, 536
F.2d 1149 (6th Cr.), cert. denied, 429 U S. 984 (1976), to argue
that over-lengthy jury deliberations tend to coerce verdicts:
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indicates that the trial judge failed to acknow edge any

ci rcunstance or circunstances which gave rise to a "manifest
necessity"” for himto declare a mstrial. The jury in the case
was called to make a difficult determnation in regard to the
credibility of a witness's extra-judicial statenent and
identifications, balanced against the witness's own recanting
statenents at trial.

Both the extra-judicial identification and the testinony
recanting it were adm ssible as substantive evidence of the
defendant's guilt, and, while the witness's conflicting testinony
may have conplicated the case, a case's conplexity, as well as
the nature of the evidence, may be reasons for allowng a jury
extra tine to deliberate. Professor Lafave suggests:

The reasonabl eness of the deliberation period

depends on such factors as the length of the
trial, the nature or conplexity of the case,

a deadl ocked jury being conpelled to continue
deli berations . . . nore often than not
defeats the ends of justice; not only wll
such conpul si on needl essly waste val uabl e
judicial resources, it may coerce erroneous
verdicts

Id. at 1153-54. The sanme case, however, warns against all ow ng
such | anguage to crystalize into rules in these cases:

The Supreme Court has stated that the
determnation as to whether a mstrial is to
be decl ared hinges upon the taking into
account of all the circunstances, which
"forbids the mechani cal application of an
abstract formula."

Id. at 1152.
-12-



t he vol une and nature of the evidence, the
presence of multiple counts or nultiple
def endants, and the jurors' statenents to the
court concerning the probability of
agr eement .

WAYNE R. LAFAVE, 8§ 24.6(d) at 1044, n.13.

The conplexity of the case and the nature of the evidence,
as well as the jurors' statenment concerning the |ikelihood of
their reaching a verdict, are factors to be considered in
determ ning whether the trial judge properly determned there to
have been no "mani fest necessity" for declaring a mstrial. And
the presence of these factors in the case at bar renders a court
of appellate review s second-guessing a trial judge's
determnation in this situation all the nore intrusive and

unwarranted. The trial judge in this case clearly did not abuse

his discretion in determning to allowthe jury to deliberate.
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Sufficiency of the Evidence
Appel  ant argues that, even if the disputed evidence in the
case was properly admtted, that evidence was nonet hel ess
insufficient to sustain his conviction. The sole case on which

appellant relies for this proposition is Gbbs v. State, 7 M.

App. 35 (1969). In G bbs, the defendant was found guilty of
attenpted arned robbery based on his victims extra-judici al
identification. The jury convicted, despite the fact that the
victim Reilly, recanted at trial his earlier identifications.
In overturning the jury verdict, the Court stated:

The prosecuting wtness' testinony was not at

all contradictory; he sinply stated that he

had made a m stake in identifying appell ant

at the extrajudicial confrontations and that

he was not the robber.
Id. at 39.

The Court in Nance v. State, supra, 331 Md. at 561-62,

descri bed the exception carved out by G bbs in regard to the
sufficiency of inconsistent prior statenents to sustain a
conviction as being appropriate in situations where the w tness
"positively excul pates" the defendant. The victimof the
attenpted robbery in G bbs stated at trial that, not only had his
prior statenments been incorrect, but that he was certain that the

def endant was not the man who had robbed him G bbs, supra, 7

Md. App. at 39. That case is distinguishable fromthe instant

case, where the witness, Darryly Taylor, although in a position
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to place the defendant on the scene of the crinme at the tinme of
the murder, was in no position to "positively excul pate" the

all eged nurderer. Unlike the victimwitness in G bbs, Darryly

did not actually see the nmurder take place and, therefore, was in
no position to "positively excul pate" the defendant. The only
peopl e under a G bbs-type rationale who could have "positively
excul pated" the appellant were the victimof the crine, i.e., the
mur dered man hinsel f, or another eye-witness to the nurder.
Qobviously, the fornmer could not testify, and, there being a | ack
of the latter, the rule of G bbs does not apply.

There is a further difficulty raised by appellant's reliance
on G bbs. In Gbbs, the Court of Special Appeals nmade a
determ nati on based on the record that the witness's statenents
at trial were nore credible than his extra-judicial
identification. O course, Rule 5-802.1, in allow ng
i nconsi stent extra-judicial statenents into court so long as the
witness is avail able for cross-exam nation, necessarily requires
that a trier of fact nake a determ nation as to whether the in-
trial statenment or the extra-judicial statenent of a given
witness is nore credible. This consideration |eads us to the
policy rationale for requiring that a witness who has made
i nconsi stent extra-judicial statenents be available for cross-
exam nati on

(2) Wth respect to affording the trier
of fact the advantage of observing the
denmeanor of the witness while nmaking the
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statenent, Judge Learned Hand' s cl assic
statenment puts it:

If, fromall that the jury see
of the witness, they concl ude that
what he says now is not the truth,
but what he said before, they are
none the | ess deciding from what
t hey see and hear of that person
and in court.
2 McCorM CK ON EVIDENCE 4, 8§ 251 at 118 (4th ed. 1992). Thus, in
the case of inconsistent extra-judicial statenments, the trier of
fact must nake a determ nation based on the w tness deneanor and
ot her circunstances as to whether the inconsistent extra-judicial
statenents or the witness's statenents at trial are nore
credible. As appellee noted, appellant, in relying on G bbs,
supra, is asking this Court to overturn a jury's determ nation as
to the credibility of wi tnesses, although the situation is
unusual in that the determ nation actually being nade is as to
whet her the witness's statenents at trial or his prior
i nconsi stent statenents are to be believed.
The standard for appellate review of a jury's determ nation
of fact is a high standard. |In such a case,
the rel evant question is whether, after
view ng all the evidence in the |ight nost
favorable to the prosecution, any rational
trier of fact could have found the essenti al
el emrents of the crine beyond a reasonabl e
doubt .

Jackson v. Virginia, 445 U. S. 307, 319 (1979) (enphasis in

original).
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In the case at bar, the extra-judicial identification and
statenents nmade by the witness, Darryly Taylor, as well as the
statenents nmade by Harry Taylor, were properly admtted as
substantive evidence of the appellant's guilt. The jury returned
a verdict of guilty and, on the basis of the record, it cannot be
said that no rational trier of fact could have reached such a
verdict. Accordingly, appellant's argunent that the judgnent
shoul d be overturned on the basis of insufficient evidence nust
fail.

JUDGVENT AFFI RVED;

APPELLANT TO PAY THE
CCOSTS.
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