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On Cctober 5, 1994, appellee Kinberly Boswell filed a
Complaint for Limted Divorce (Conplaint) from her husband,
appel l ant Robert Boswell, in the Crcuit Court for Anne Arundel
County. She requested, inter alia, sole custody of their two young
children (Ryan and Amanda), alinony and child support, pendente
lite and permanently, use and possession of the famly honme, and
reasonabl e counsel fees and costs. At the tinme of the hearing
Ryan was ei ght years old and Amanda was one nonth shy of her fifth
birthday. On January 20, 1995, the circuit court ordered that the
children remain wth appellee; appellant was granted visitation
each Wednesday and every ot her weekend, pending a |later order. The
court also inposed a noratorium on the sale of any marital
property. On February 2, 1995, the parties were ordered to neet
with the Maryl and Departnent of Social Services (DSS), and the DSS
was instructed to report to the court on custody and visitation.

Appel I ant answered the Conplaint and, in July 1995, filed a
Counterconplaint for Absolute D vorce, alleging adultery and
requesting joint custody of the children, as well as an order
directing appellee to obtain full-tinme enploynment and contribute to
t he nortgage and ot her expenses. Appel | ee anended her origina
Complaint in August 1995, requesting an Absolute Divorce and
stating that she had to leave the marital hone when appell ant
i nformed her that he was a honosexual. She reiterated her requests
for relief stated in the original Conplaint. Appellant filed an
Answer to the Anended Conplaint, reiterating the relief requested

in his Counterconplaint.
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I n Novenber 1995, the DSS filed its report with the circuit
court. On Decenber 12, 1995, the court signed a Pre-trial Oder
that listed grounds for divorce, custody, visitation, child
support, and a nonetary award as uncontested issues.! The only
contested issues |listed were alinony and counsel fees. The O der
projected a one-day trial. Nevertheless, the parties never reached
a final agreenent before trial, which occurred on March 12, 13, and
14, and April 1 and 5, 1996. On April 5, the parties agreed on
financial issues pertaining to the divorce, |later incorporated in
the Judgnment of Absolute Divorce (Judgnent). Most financi al
aspects of the Judgnent are not at issue in this appeal, and we
will not delve into them

After a chanbers conference during trial, counsel for
appel | ant asked the presiding judge, Judge Lawence Rushworth, to
recuse hinself because of coments during the conference that
appel l ant thought indicated a predisposition toward requiring
appellant’s live-in partner, Robert Donathan, to |eave the hone
permanently, or at |east not be present when the children were
visiting their father. Appel lant clainmed that these comrents
denmonstrated undue prejudice toward his case. Judge Rushworth

deni ed the noti on.

The Pre-trial Order also listed “Use & possession of ”
as an uncontested issue, but the Oder fails to specify the subject
of the use and possession. W assune the court neant the narital

hone.
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The circuit court did not issue a witten opinion. In an oral
opi nion announced from the bench on April 5, 1996, the court
awar ded sol e custody to appellee, with daytinme visitation rights to
appel l ant every other weekend and on Wdnesdays. Al t hough not
requested by appellee, the court prohibited overnight visitation.
The court also prohibited visitation with the children in the
presence of Donathan or “anyone having honbsexual tendencies or
such persuasions, male or female, or wth anyone that the father
may be living with in a non-marital relationship.” The court also,
inter alia, ordered appellant to obtain nedical insurance for Ryan
and Amanda and thereafter to pay any of their uncovered nedica
bills. On August 22, 1996, at the second request of counsel for
appel l ant, Judge Rushworth recused hinself fromthe case.

Appel | ant appeal ed the Order, ordering and filing a transcri pt
of the trial under Md. RULE 8-411 and 8-412. The record was filed
on Novenber 25, 1996. Appellant filed a brief on January 6, 1997.
On January 13, appellee’'s attorney for this appeal, Cynthia Young,
entered her appearance. After discovering that a small portion of
the record of the proceedings on April 5, 1996 was not transcri bed
and transmtted to this Court, appellant filed a Mdtion to Correct
t he Record under RuLE 8-414 on February 5, 1997. He al so asked
perm ssion to file a new brief. On February 12, 1997, appellee

filed a Motion to Disnmss under Rule 8-603.32

2On January 31, 1997, appellee filed a pleading entitled
“Qpposition to Advancenent of Oral Argunment or Oher Relief to
(continued. . .)
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After receiving the submssions, a panel of this Court
dism ssed the appeal on WMirch 18, 1997. On Mdtion for
Reconsi deration filed by appellant, the Court vacated its di sm ssal
on April 23, 1997, reinstating the appeal pro tenpore and | eaving
it to the appellate panel to decide whether to dism ss the appeal.
The Court’s order did not address appellant’s request to file a new
brief, but said that appellee’s brief would be due on June 2, 1997.
Appel lee filed her brief on June 18, 1997, and appellant filed her
reply brief on July 17, 1997.°3
Appel  ant presents two questions for our review and appell ee
presents one. W restate all three questions as foll ows:

| . Should we grant appellee’s WMtion to
Di sm ss?

1. Dd the court abuse its discretion in
setting forth its restrictions on
appellant’s visitation with his children?

I1l. Did the court err by failing to detail on

the record its reasons for deviating from

the Maryland Child Support Cuidelines and

ordering appellant to pay all of the

chil dren’s unrei nbursed nedi cal expenses?
We answer the first question in the negative, denying appellee’s
Motion to Dbsmss. W answer the second and third questions in the

affirmati ve.

2(...continued)
Appellant.” In it, appellee requested di sm ssal.

3The record does not indicate why appellee filed her brief
| ate, but appellant, by his silence, has waived any objection to
the late filing.
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| NTROCDUCTI ON

Their nanmes are Ryan and Aranda. They are the mnor children
of the protagonists in the instant case. VWhat is in their best
interest is our singular focus and our only concern in determning
the propriety of restrictions inposed on visitation privileges.
Much like the prolific batter engaged in our national sports
pastime, we nust (and we believe that counsel would be well served
if they would) keep our eyes on the ball.

Bonbarded by platitudes from both sides, we are told by
appel l ant that, relevant to our decision herein is the fact, inter
alia, that “the nental health literature denonstrates that children
with gay and | esbian parents are as happy and healthy as other
children and are not adversely affected by their parents’ sexual
orientation.” Because of the manner in which the parties have
sought to buttress their respective positions and because there has
been an attenpt to cast the issues in this case in nore universa
terms than is warranted, we are constrained, at the outset, to
delimt the paraneters of our review in this appeal

This is not a case about gay and lesbian rights, nor do we
break new ground, in our ultimate holding, infra, that the evidence
must support a factual determ nation of adverse inpact on the
children to sustain restrictions on visitation. Concomtant wth
and undoubtedly influenced by societal norns and nores, Maryl and
law traditionally entertained a presunption that children exposed

to the adulterous partners of their parents were harned by such
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exposure. The notion that exposure to an adul terous relationship,
ipso facto, constituted a sufficient basis for a finding that a
parent was unfit was laid to rest by the Court of Appeals in Davis
v. Davis, 280 Md. 119 (1977). Consonant with the Court’s decision
in Davis, this Court in Swain v. Swain, 43 M. App. 622 (1979)
(custody determ nation of adulterous parent) and North v. North,
102 Md. App. 1 (1994) (determ nation of overnight visitation by
honmobsexual parent), reiterated that exposure to the parent’s
adultery or sexual orientation may be considered only insofar as
the mnor child is actually harnmed thereby.

Sinply put, while we shall review the factual findings as well
as the evidence supporting the decision to inpose restrictions on
visitation in this case, this review is only toward the end of
deci ding, consistent with the proper standard of appellate review,
whet her such restrictions are in the best interests of the children
in this case. Because there is no |onger any presunption of
unfitness in Miryland, all such cases are fact specific.
Consequent |y, the exhaustive conpendiumof articles and treati ses,
submtted by appellant, chronicling studies which conclude that
approximately six mllion <children are raised in sane-sex
househol ds and “not a single study has found children of gay or
| esbian parents to be di sadvantaged in any significant respect” are
imaterial to our narrowy focused consideration of whether the
evi dence supports a finding that Ryan and Amanda are adversely

af fected by such exposure. In other words, assum ng, arguendo
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that the trial judge had been presented evidence at trial that
actual harm causally connected to the sexual orientation of
appel l ant had been suffered by the Boswell children, we would
uphol d any reasonabl e restriction inposed on visitation designed to
prevent the denonstrated adverse effect even if there had al so been
presented at trial conclusive evidence that not one of the six
mllion children in same-sex househol ds that were studied had been
adversely affected by a parent’s sexual orientation.

Appel l ee, for her part, chooses to thrust and parry. W
observe, however, as we did at oral argunent before us, that we
recogni ze counsel’s right and obligation, within ethical bounds, to
vi gorously advocate on her client’s behal f. This includes invoking
all available procedural rules in advancing her client’s cause.
Wi | e we acknow edge counsel’s notion to dismss this appeal is not
technically frivolous, we believe, as we so indicated at ora
argunent, that reaching the nerits concerning pronotion of the
wel fare of the two children involved should, in this particular
case, take precedence over procedure.

At oral argunent, appellant alluded to comrents which,
according to appellate counsel, were nmade by the trial judge in
chanbers without the benefit of the court reporter. These renmarks,
reflected, according to the assertions set forth by counsel for
appellant in her brief (referring to the prohibition in the court
Order against visitation in the presence of “anyone having

honmosexual tendencies”), “biased preconceptions rather than the
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best interests of the children . . . .7 We shall review the
propriety of the wording of the Oder, infra; however, we are
constrained to note that the |anguage of the Oder speaks for
itself and we are not here concerned with the question of judicial
bias. Bias itself, independent of the |anguage of the Order, has
not been asserted as a ground for appellate relief.

We note that a Motion to Recuse was nade and was granted and,
thus, the trial judge will have no further involvenment in these
proceedi ngs. Accordingly, we stress that our inquiry is limted to
the propriety and reasonableness of the Oder and not to the
nmotives of the trial judge. W intimate no view as to the
propriety of the trial judge s conduct of the proceedi ngs because,
as we said in Braxton v. Faber, 91 M. App. 391, 398-409 (1992),
appel |l ate review of the proceedings over which a judge presides
considers judicial msconduct only as it inpinges upon the rights
of the parties. Alleged judicial msconduct or bias is reserved
for another day and is not properly before us in this appeal, since
the trial judge is afforded no opportunity to refute or explain the

genesis of the objectionable [|anguage, nor are his notives
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pertinent to a determ nation of whether the | anguage in the Oder*
was proper. |d.

Havi ng di sabused the parties of the belief that the above
matters are gernmane to our decision in this case, we hold that, in
t he case sub judice, the restriction prohibiting “visitation of the
children with the father in the presence of M. Robert Donathan or
anyone havi ng honosexual tendencies or such persuasions, nale or
femal e, or anyone that the father may be living with in a non
marital relationship” is unreasonable on its face. As wll be
di scussed in greater detail below, the prohibition against “anyone
havi ng honbsexual tendencies or such persuasions” would require
inquiry of the sexual orientation of every person with whom the
children mght conme in contact, for instance, at a shopping nmall or
on a casual outing or picnic and would not necessarily be within
appellant’s control.

We further hold that, although the fact-finding of the |ower

court was flawed, a review of the evidence ultimately indicates the

“Al t hough trial counsel for appellee, Herbert Luntz, drafted
the Order in question, counsel for appellant, Charlene M Dunn
wote to Judge Rushworth on April 26, 1996, stating that M.
Luntz’s

“wording in this section places [appellant] in
a position of asking the sexual preference of
anyone having contact wth the children.
After many discussions, M. Luntz refuses to
budge on his wording.

| have never before been in a position of
refusing to approve a proposed Order. | asked
M. Luntz today if he would present ny witten
concerns to you when he brought the Order to
you for signature. Since he refused to do so
| am witing directly to you to explain ny
concerns.”
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princi pal concerns expressed by the expert wtnesses for the
children dealt with adjustnents that all children nust nake upon a
separation of their parents, irrespective of the assim/lation of

any new mate into the daily routine of one of the parents.

Therefore, the evidence was insufficient in that manifest fromthe
record before us is no actual harm i.e., detrinment to health, poor
academ c performance, enotional trauma, shown to be caused by
exposure to appellant’s sexual orientation. Pursuant to our
anal ysis below, we vacate the judgnent of the circuit court and
remand the case for further proceedi ngs consistent with our hol ding
in Part Il infra and for passage of a proper order consistent with
t hi s opi ni on.

FACTS

Fromthe procedural quagmre of this case, the follow ng facts
ener ge. Appel  ant and appell ee were apparently happily married
until appellant told appellee in August 1994 that he was
honmosexual. There was also trial testinony that appellee had an
affair around this tinme; specifically, appellee stated that after
her husband’s revelation, she becanme intoxicated wth a male
acquai ntance and had sex with him The couple separated in August.

In February 1995, after divorce proceedings had begun,
Donat han began living with appellant. Visitation as ordered by the
circuit court on January 20, 1995 occurred w th Donathan present
and living wth appellant. At trial, appellant testified that at
first, he and Donathan slept in the sane bedroom when the children

came for visitation. Wen court proceedings revealed that this was
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upsetting Ryan, appellant testified that he and Donat han began
sleeping in separate bedroons during visitation. Appel | ant
testified that he and Donat han agreed that Donat han woul d not take
an active role in the discipline of the children, and the trial
testinmony indicated that Donathan generally abided by this
arrangenent . Donat han would play with the children during
visitation and participated in activities with appellant and the
children during visitation.

Marci a Kabriel was the social worker appointed by the court to
investigate the situation and to nmake a recommendati on on cust ody
and visitation. She testified that she conducted over twenty
interviews with the parties involved by the tine she filed her
report on Cctober 30, 1995, and the children had bonded well wth
both parents. Al though she recommended that the primary residence
of the children remain with appellee, she recomended Iibera
visitation with appellant. She al so recommended that neither
parent include others or their grandparents in the children's
extracurricular activities for at |least a year, that neither parent
interfere with the children’s participation in all famly functions
of both sides of the famly, that the parents alternate visitation
on mgjor holidays, that appellant have a week with the children
each of the sumrer nonths, and that the children stay wth
appel l ant every other weekend and have tine with appellant on
Wednesday eveni ngs.

At the tinme of her initial recommendations, Kabriel did not

recommend overnight visitation on Wednesdays. Later, because the
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acrinonious relationship between appellant and appell ee was not
i nproving, Kabriel concluded that “it was inportant for the
children to have a —a tine to see their father in between the two-
week period, that that was a long period of time [to go w thout
seeing hin.” Thus, she recommended that the children stay with
their father overnight on Wdnesdays.

Kabriel indicated that the children were “confused” by the
relationship between their father and Donathan, and that while
Amanda was adjusting fairly well to the situation, Ryan was having
difficulty accepting it. Wen pressed by counsel for appellee to
clarify whether the cause of the confusion was the honosexual
aspect of the relationship between appel |l ant and Donat han, however,
Kabriel replied:

The children would have been confused if it

had been a man or a wonan. The children

routinely in the first year or two after a

separation and divorce have hopes that their

parents wll reconcile. They want them

together and so the whole situation would be

confusing to them
Kabriel perceived no indications that appellant and Donathan
engaged in sexual activity in front of the children. She did
recount Ryan’s conpl aint that Donat han had once “grabbed his arnf
when he was running, and that his father would at first lock his
bedroom door at night so that Ryan could not go to himif he was
frightened.

When asked whether it would be better for the children if

Donat han were absent whenever they visited appellant, Kabriel

replied:
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Well, nost certainly as | expressed to both of
the parents, ah, it made things nmuch nore
difficult with the children in the initial
separation and break up and unfortunately, ah,
as Doctor Standley expressed to nme about it,
their treatnment was very slow | think that
if the parents could begin to work together
and communicate and plan for these children
and reduce the tension between —that exists
bet ween the parents, this nmakes nore sense in
terms of [ Donat han] has been in these
children’s lives now for over a year and |
don’t think that he's just going to go away.
So in a sense the children have already had
their experience wth him and have a
relationship with him

Dr. Kay Standley, a child psychol ogi st with whomthe children
were in therapy, testified as an expert witness for appellee. She
had begun seeing Ryan in January 1995 and Amanda in April 1995,
both on a weekly basis, and she was still seeing themat the tine
of trial. Standley testified that Amanda’ s problens were rel ated
to the aninosity between appellant and appellee and that Ryan’s
“period of adjustnent” was nore difficult because he suffers from
Attention Deficit Disorder, has a “pretty poor self-concept,” and
has difficulties wth peer rel ationships.

When asked whether the tenporary visitation schedule was
wor ki ng, Standley testified that the weekend visits had becone nore
pl easant and that the children did not seem as distressed as they
once were. Standley said, however, that overnight visitation on
Wednesday eveni ng woul d detract fromthe consistency and stability
she felt the children needed, and she recomended that there be no

overnight visitation “during the week” because of the disruption it
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woul d cause. She nmintained that m d-week visits should continue,
however .

When asked about the effect appellant’s  honobsexual
relationship with Donathan was having on the children, Standley
testified that Ryan was “di stressed by the rel ationship between his
father and his friend. One tinme in particular he was concerned
that they slept together face to face and he didn't understand
that.” \Wen asked whether it would be better for the children if
Donat han were not present during visitation, Standley focused her
answer on the effect any relationship of appellant’s, whether
honosexual or heterosexual, would have on the children

In any situation like this as the children
adjust to a parental separation, divorce and
the realignnment of parents with new partners,
it’s very, very inportant whether that is the
same sex or an opposite sex partner that there
be a very slow period of exposure to the —to
the children of that —that new partner. That
shoul d proceed deliberately and very slowy.

In this instance | think it’s conplicated
sonewhat because, for especially Ryan, Amanda
doesn’t seem to be — she seens to be nore
flexi ble about this but for Ryan especially,
he seens to be having difficulty adjusting to
the presence of his father’s friend all the
tinme. They — children in a situation I|ike
this really need to be reassured that they
have the affection and the continuing

rel ationship of each parent . . . and that —
that no other person, no other relationship
wWll —will interfere with that.

Standl ey had this to say about the children’s adjustnent to their
father’s relationship w th Donat han:
I think initially [their father’s new

relationship] was very difficult for them |
think they’'re doing a little bit better now
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| think they' re getting used to it. | think
it was very unfortunate initially, how quickly
that they were exposed to all that but they
seemto be adjusting a little bit better now
Standl ey did venture that Donathan’s di sappearance fromvisitation
woul d not be “nmuch of an issue” for the children, and may even be
arelief.

Appellee testified to many financial and per sonal
ci rcunst ances surroundi ng the separation and di vorce proceedi ngs.
Regar di ng circunstances relevant to this appeal —i.e., visitation
— appel lee testified that appellant told her one night shortly
before the separation that he was honosexual and had been havi ng an
affair with a man naned Jeff Hancock. The next day, appellee said,
she nmet with a female friend and | ater got drunk and had sex with
a mal e acquai ntance in his truck. She never saw this person with
whom she had sex agai n.

When asked her preference on visitation between appell ant and
the children, appellee stated unequivocally that appellant should
have visitation rights every other weekend and m d-week every week.
She agreed with Kabriel’s recomrendati on that appellant take the
children for one week per nonth during the summer nonths, but
expressed a wish that there be no visits in August and that the
summer visits not be schedul ed for consecutive weeks.

Appel l ant testified that both children held good feelings
toward Donat han and that Donathan enjoyed friendly and pleasant
relations with them Wien notified by his son’s school of a report

that he or Donathan had sexually abused one of the children,
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appel l ant arranged for an investigation by the police departnent.
The investigating officer, Elizabeth Parsons, testified that, based
on an investigation that included interviews with all parties
i nvol ved, there was no evidence that any abuse had occurred. On
April 4, 1996, three weeks into the trial, appellant testified
that, since he had |learned that Ryan was upset by appellant and
Donat han sl eeping in the sanme room he had arranged for the two of
themto sleep in separate bedroons. He stated his willingness to
continue with this arrangenent. \Wen asked about an allegation
t hat Donat han had abused Ryan, appellant replied that he had once
asked Donathan to stop Ryan fromrunning and throw ng objects off
of a balcony until appellant cane upstairs. Apparently, Donathan
grabbed Ryan’s armto restrain him
Before trial, the judge held videotaped, in canera interviews
with each of the children. They each indicated that they preferred
to live with their nother. Concerning overnight visitation, the
foll ow ng coll oquy occurred:
THE COURT: Wen you go to wvisit your
father and it’s overnight, are
you concerned? Does anything
happen that frightens you or
anyt hing of the sort?
RYAN: In the daytine once when | was
rollerblading, nmy dad’s friend

pull ed nme down and hit ny knee
very bad.®

The court stated its belief that it “didn’t believe that
[this treatnent] anpbunted to a great deal . . . .~
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Ryan told the judge that Donathan “grabs ny arns a lot.” Wen the

j udge asked the children whether either of them had seen “M. Rob”

in the shower, they answered that they had not. In its Oder

setting visitation,
foll ow ng col | oquy:

RYAN:

THE COURT:

RYAN:

THE COURT:

RYAN:

THE COURT:

RYAN:

THE COURT:

the court would later depend heavily on the

My dad says that we were going
— when we noved into our new
house, there was going to be
three beds, but there’'s — |
mean, four beds, but there’s
only three, and dad and M. Rob
sleep in the sane bed.?®

So you prefer that there be
nmore beds for your dad to —

One nore bed.
VWhat? One nore bed?

One nore bed, and they would
move from hi s office,
downstairs.

Uh- huh. So when you go to
visit then, would you prefer
not to have over ni ght
visitation?

| don’t like sleeping over
there. Maybe ny dad coul d pick
me up early each weekend and
the only thing different would
be that | wouldn’t spend the
night. He would pick nme up.
wuld go to ny nmons —
(I naudi bl e) .

Well, you tell ne then. Wuld
you prefer that, not to have
over ni ght ?

SApparently, it was this comrent that pronpted the change in

sl eeping arrangenents

peri ods.

at appellant’s honme during visitation



RYAN:

THE COURT:

AMANDA:
THE COURT:
AMANDA:

THE COURT:

AMANDA:

RYAN:

THE COURT:

AVMANDA:

THE COURT:

AVMANDA:

RYAN:

THE COURT:

RYAN:

THE COURT:
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(No response.)

And Amanda, have you been over
there overnight as well?

Uh- huh.
And how do you feel about that?
| don’t know.

Wuld you prefer visitation
where M. Rob is not there?

Uh- huh.
(No audi bl e response.)

Both indicating that. Amanda,
would vyou prefer visitation
when M. Rob is not there? To
go visit when M. Rob isn't
there and only your dad?

| just want to visit ny dad.
Not M. Rob. Only sonetines |
want to visit M. Rob.

Sonetines you want to visit
hin? So you get along with M.
Rob?

Uh- huh.
She does. | don't.
Ckay. But , Ryan, you’'re

certain about that? You would
rather not visit with your dad
when M. Rob is there? |Is that

Yeah, but | don't want himto
nmove away, because he has a dog
and | really like the dog.

Ckay.

The court nade the follow ng findings on the record after

conversation wth Ryan and Amanda:
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The Court has had the opportunity to, on
the record, speak with the mnor children,
Ryan and Amanda. The gi st of that
conversation would indicate to the Court that
they are both intelligent children, had no
difficulty in speaking with the Court and
voi cing their opinions. Qobviously, Ryan, the
ol der <child, was able to articulate to a
better extent. H s feelings are that he would
prefer visitation with his father w thout the
presence of M. Rob, and he would be willing
to, he said, get up early and start the day
early and stay later if the visitation were
not overni ght.

He had indi cated sone concern that he was
prom sed apparently by his father [|iving
accommodations which would anpbunt to three
bedroons, and apparently one of those roons is
used as an office, and M. Rob and his father
use the sane bed. This is what he said in any
case.

He i s concerned about being with M. Rob,
related an incident of sonme pushing or
scolding by M. Rob. | didn't believe —the
Court didn't believe it anpbunted to a great
deal, but he showed sonme concern about that.

On the other hand, he indicates to us, as
does Amanda, that M. Rob apparently has a
dog, so he doesn’t wish to offend M. Rob and
W shes to continue visitation with the dog. |
don’t know how we can effect that.

Amanda pretty much mmcs what her
brother had indicated. The closest she cones
to any visitation with her father in the
presence of M. Rob is that she said that she
woul d prefer just to visit with her father,
but, then again, she followed it up with a
statenent that she would also like to on
occasion visit M. Rob.

So the Court wll factor in that
conversation, which again, Counsel, is on the
record, as it’s required to be, there being no
wai ver :
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Also testifying in relation to Donathan’s presence during
visitation were O ficer Elizabeth Parsons, who testified that she
found no evidence supporting allegations of <child abuse by
appel l ant or Donathan, and O ficer Keith Bauman, an Anne Arundel
County police officer, who testified that he had known appel | ant
for several years and would feel confortable |eaving his eight-
year-ol d daughter alone in the conpany of appellant and Donat han.

As noted supra, appellant filed his initial brief and
transcripts wthout filing a transcript of the proceedings that
occurred on the norning of April 5, 1996. It is undisputed that
this failure was due to an oversight of the Court Reporter who
ordered the transcripts from Gore Reporting Conpany at appellant’s
request. At the tinme of the filing of the initial brief, appellant
had at his disposal the transcript of the proceedings in which the
judge orally ruled on visitation. The court made no findi ngs of
fact in the coments from the bench of which appellant had
transcripts at the time of his filing, and the principal argunent
in appellant’s brief was that the failure of the court to nmake any
findings of fact upon which to base its visitation Order nmandated
reversal under our opinion in North, 102 M. App. 1.

In the portion of the hearing that initially went
untranscribed (an error since corrected), the court made these
comments fromthe bench concerning visitation:

Visitation is an interesting question and
w t hout addressing or surmsing, assum ng,
that there is any relationship other than the

— | think what’s been testified to, the
af fection bet ween [ appel | ant ] and M .
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Donal dson [sic], presently residing together,
the Court treats this as it would, at |east
initially, as it would treat any relationship
and there are many of them | have ruled on
this time and tinme again and been affirned at
| east by the Special Court, that where there
is a situation wwth mnor children and where
there is a —a paranour involved, the Court
nost often addressing it where there is a
third party to the triangle who is :
usually of the opposite sex, the party to
receive that visitation, and where that party
is present. | have often, tinme and tine
again, restricted visitation. | think that’s
only appropriate. Certainly where we have a
situation where the husband should run off
with a female conpanion with sone rel ati onship
of that nature which certainly in the female
we —where up to this tine we have thought in
terms of an adulteress and where the
relationship continues, an i nappropriate
relati onship. It is certainly inappropriate
to do something other than restrict the
rel ati onship.

So the Court 1is concerned. It has
considered the testinmony of the expert
W tnesses and Ms. Kabriel the Court has —has
been in front of the Court on nunerous tines.
Uh, but —and has considered the testinony of
Dr. Kay Standl ey who suggests that overnights
are not appropriate. So under those
circunstances the Court would restrict the
visitation to be no overnight . . . .
Certainly the —there is no reason to address
any visitation of the children with M.
Donal dson[sic]. That visitation seens to be,
if it is desired at all by them seens to be
predicated on the fact that the dog is
present. | would hope not to restrict any
visitation with the dog but if it becones
necessary to —if that has to be coupled by
M . Donaldson [sic] or anyone else in —in a
relationship, ongoing relationship of that
type, then certainly it goes to the — the
wel |l -being of the children and the concern
that the children has [sic] in their interest,

Carter v. Carter. So the visitation on
Wednesday seens to be agreeable. Even though
it isa—it is an arrangenent which may wel |

interfere wwth the —eventually interfere with
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schooling, et cetera, and the activities of
these children, the Court deenms that if it
must get specific, then —then I’'ll do so in
hol di ng down the —the visitations of both the
weekend and Wednesday and restricting during
this period any overnight visitation. Cearly
the Court is convinced that the, uh, that
there is a relationship, at least up unti
this time, and no concern to change before
this tinme, that the Defendant is sleeping with
—w th another person w thout the cloak of a
marital relationshinp.

The — the Court notes that — that the
home has four bedroons. | think that was the
testinony, or at |east three bedroonms. And so
if the wvisitation to take out of that
particular environnent is —if it’s necessary
to visit outside of the hone or enter into a
new home where the Defendant is concerned, so
be it. That will have to be adjusted for the
benefit of the children. | woul d hope that
the parties could work out sonmething that
obviously the matter of going on fromyear to
year and continuing until the children are of
age and perhaps beyond coul d work out sone of
these matters between thensel ves.

After a recess for lunch, the circuit court reconvened and
continued to discuss its resolution of the case. The remai nder of
the trial proceedings was transcribed and transmtted to this Court
inatinely manner. D scussing again the Order setting visitation,

the court said:

THE COURT: The weekend visitation, there
will be no visitation in the
hone where there is — M.

Donnelly is it?

[ COUNSEL FOR

APPELLANT] : Donat han.

THE COURT: Donat han. O any ot her
situation that goes to a
rel ationship t hat isn't

condoned.
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[ COUNSEL FOR

APPELLEE] : Your Honor, would the Court set
the hours or is that —

THE COURT: |’d be happy to do that. The

children voiced the opinion
that they would be willing to
stay late on the weekends or go
early on the weekends as |ong
as they did not stay overnight.

|11 accept that. Qovi ousl y
they're young children. So
nine wuntil — nine on the
weekends.

* * *

Cbvi ousl y 171 restrict

[visitation] to those hours.
But the understanding is that,
M. Boswell, there may cone a
time when you would elect to
have sonmeone else stay at the
honme with you, perhaps a fenale
conpani on  or anot her mal e
conpani on, but ny order is that
the children are not to visit
you under those circunstances.
So if it nmeans taking themto
sone ot her place, sone neutral
pl ace, then that’s the Order of
this Court, and that’s a strict
order. It is clear to ne that
we' Il have no situation where
you have a live-in conpanion

Inits witten Order filed on April 26, 1996, the court stated,

pertinent part:

AND IT IS FURTHER ORDERED, that the
Def endant shall have the right to have the
mnor children of the parties with him as
fol |l ows:

A Every other Saturday, 8:00 a.m to
8:00 p.m, Wednesday 3:00 p.m to 8:00 p.m on
school days, and Wdnesday 8:00 a.m to 8:00

p. m on non-school days.

in
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B. There is to be no overnight
visitation and under no circunstances is there
[to] be any visitation of the children with
the father in the presence of M. Robert
Donat han or anyone havi ng honosexua
tendencies or such persuasions, nmale or
femal e, or with anyone that the father may be
[iving with in a non-marital relationship.

The court ordered appellant to pay appellee $1, 203 per nonth
in accordance wth the Mryland Child Support Quidelines
(Quidelines). 1In addition, the court ordered that appellant obtain
heal th insurance for the children and pay all medical bills until
t he i nsurance becones effective. The court al so ordered appell ant
to pay any uncovered nedical bills of the children after obtaining
heal th i nsurance. The court gave no reasons on the record for

t hese provi sions.

ANALYSI S

A

W first address appellee’s Motion to Dismss. Both parties
of fer detail ed explanations of the events that led to the excl usion
of a portion of the circuit court’s conclusions (the “m ssing
portion”) from the record. We shall attenpt to condense their
argunents as best we can. Appellee alleges that because appell ant
was present during the entirety of the proceedi ngs bel ow, we shoul d
i npute his know edge to his appellate attorneys. Appel I ee al so
refers to proceedi ngs subsequent to the trial, presided over by
Master Philip Caroom That a portion of the trial proceedings

remai ned untranscri bed was evident fromstatenments nade during this
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proceedi ng, argues appellee, and appel |l ant took inadequate neasures
to ascertain whether the Court Reporter or Gore Reporting Conpany
had erred. | nstead, argues appellee, appellant wunjustifiably
relied upon the oral assurance of anonynous enployees of GCore
Reporting Conpany and the Court Reporter’s Ofice that no portion
of the proceedi ngs bel ow went untranscribed. Finally, even if we
were to accept appellant’s excuses at face val ue, argues appell ee,
they all ow appellant to escape the consequences of a violation of
RWE 8-602(a)(5) only.” Appellee remnds us that our initial Order
of Dismssal relied upon RUE 8-602(a)(6), which allows dism ssa

if the “contents of the record do not conply with Rule 8-413,” but
lists no excul patory circunstances of the sort found in RUWE 8-
602(a)(5). Thus, appellee concludes, we nmust grant her Mdtion to
D sm ss.

For his part, appellant calls our attention to the fact that,
while he was present during the mssing portion, his appellate
attorneys were not. Wen notified by counsel for appellee that the
circuit court had found that appellant had voluntarily inpoverished
hi msel f, counsel for appellant telephoned both Gore Reporting

Conpany and the Court Reporter’s Ofice and was assured by both

'RULE 8-602(a)(5) states that the Court may dism ss an appeal
because:

(5) the record was not transmtted
within the time prescribed by Rule 8-412,
unl ess the court finds that the failure to
transmt the record was caused by the act or
om ssion of a judge, a clerk of court, the
court stenographer, or the appellee .
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that no portion of the trial was untranscribed. Once his counsel
di scovered the error, appellant argues, appellee pronptly filed a
Motion to Correct the Record, after which she filed an untinely
Motion to Dismss. Appellant also attenpts to lay at |east part of
the blane at the feet of counsel for appellee, who, appellant
argues, was present during the m ssing portion of the proceedi ngs
and who, he alleges, purposely kept silent while helping to prepare
a record extract.

Al t hough both parties cite numerous cases to support their
respective positions, we need not delve too deeply into the case
law in order to resolve this question. The Mtion to Dismss is
deni ed. W may dismss an appeal on notion or on our own
initiative. RuE 8-602(a). A Mtion to Dismss nust be filed in
this Court no later that ten days after the record was filed under
RuLE 8-412, if the notion is based on RuLE 8-602(a)(6). RULE 8-
603(a)(1). Appellee filed her notion on February 12, 1997, two and
one-half nonths after appellant filed the deficient record. The
notion was untinmely, and we will deny it. Horst v. Kraft, 247 M.
455, 460-461 (1967).

Appel | ee correctly points out, however, that we may dism ss
t he case on our own notion. W need not dissect RUE 8-602 in an
effort to find the distinction between subsections (a)(5) and
(a)(6) of that rule. W |eave that task for another day. In our
vi ew, whether the excuses enunerated in RuE 8-602(a)(5) apply to
subsection (a)(6) is quite beside the point. To dismss the appeal

is within our sound discretion. E.g., WIlhelmyv. Burke, 235 M.
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412, 417 (1964). The Court, having vacated the Mdtion, left it to
the present panel to decide whether to grant it. Bet ween
appellant’s first Motion to Correct the Record and now, appell ant

has provided a transcript of the mssing portion of the trial,

certified as accurate by Deborah H Powers of Gore Reporting
Conpany. W now have before us all materials necessary to decide
this appeal, and we are satisfied that appellant worked diligently
to correct the error. Appellant’s Motion to Correct the Record is

granted, and appellee’'s Mtion to Dismss the appeal is denied.

Under RuULE 8-414(c), we direct the Clerk of the Grcuit Court for

Anne Arundel County to transmt to this Court a court-certified
copy of the transcript of the norning proceedings of April 5, 1996
at issue in this appeal.

We further note that appellant appears to have abandoned —
wisely, in our opinion —his attenpt to withdraw his initial brief
and file a new one. To prevent any further confusion, we shal
assunme that the notion is still before us, and deny it. Appellee
has invested considerable tine and expense in her defense of this
appeal, and further extensions would cause undue delay and
hardshi p.® Appellee has filed her brief tinmely, and appellant has

filed a reply brief.

%W note that our denial of appellant’s request to file a new
brief, by appellee’s own adm ssion, seens to end the matter. In
her original Mdtion to Dismss, appellee stated, “If Appellant were
content to rely upon his present brief, Appellee would nove only to
correct the record and proceed.” W take appellee at her word and
pr oceed.
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We note that argunents may not arise for the first tine in a
reply brief. Beck v. Mangels, 100 Md. App. 144, 149 (1994). In
his initial brief, appellant argues that the circuit court failed
to make any factual findings, thus failing to satisfy the standard
enunciated in North —that restrictions on visitation nmust “follow
logically fromthe facts found by the court” and have a “reasonabl e
relationship to [the court’s] announced objective.” North, 102 M.
App. at 14-15. (Obviously, the comments from the bench that were
transcribed after submssion of appellant’s brief render
i neffectual any argunent that the court failed to make any findi ngs
of fact. Nevertheless, the focus of appellant’s argunent in his
initial brief was that the court failed to satisfy the
North standard. Appellee certainly made good use of the court’s
commrents drawn fromthe mssing portion of the trial, including it
in her appendi x and arguing that the circuit court “stated reasons
for denying overnight visitation.” In turn, appellant’s reply
brief addresses the court’s comments nmade in the mssing portion of
the trial, arguing that they failed to satisfy the North standard
because they are clearly erroneous and because they neither
announce an objective nor provide logical support for the
restrictions on visitation inposed by the court. W do not think
that the reply brief alters, in any material way, the argunent
appel lant made in his initial brief regarding the visitation O der.

Accordingly, we proceed to the nerits of the appeal.
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In all visitation and custody di sputes, the paranount goal of
the court is to safeguard the best interests of the children
i nvol ved. Taylor v. Taylor, 306 M. 290, 303 (1986); Hi xon v.
Buchberger, 306 Md. 72, 83 (1986); Wblinski v. Browneller, 115 M.
App. 285, 301 (1997). Regarding visitation rights for parents, we
have stated that

[a] parent whose child is placed in the

custody of another person has a right of

access to the child at reasonable tines. The

right of visitation is an inportant, natural

and legal right, although it is not an

absolute right, but one which nust yield to

t he good of the child.
North, 102 Md. App. at 12 (quoting 2 Nel son, Divorce, 8§ 15.26 (2d
ed.)). As we noted in North, a case with simlar facts, we are not
dealing with a denial of all access to the children, but with a
limtation on access and restrictive conditions placed on access.
Thus, we nust determ ne whether the restrictions and limtations
are reasonable —whether they inproperly deny appellant and the
children access to one another “at reasonable tines,” and, it
follows naturally, under reasonable conditions. See id.

In Davis, the Court of Appeals set forth the appropriate
standard of review for reviewing a chancellor’s custody award, and,
in North, we adopted this standard as the proper framework for

anal ysis of a chancellor’s award of visitation rights:

Wen the appellate court scrutinizes factual
findings, the clearly erroneous standard of
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[ M. RuLE 8-131(c)] applies. If it appears
that the chancellor erred as to matters of
law, further proceedings in the trial court
will ordinarily be required unless the error
is determned to be harmess. Finally, when
the appellate court views the ultimte
conclusion of the chancellor founded upon
sound | egal principles and based upon factual
findings that are not clearly erroneous, the
chancel |l or’ s deci sion should be di sturbed only
if there has been a clear abuse of discretion.

Davis, 280 Md. at 125-26; see also Petrini v. Petrini, 336 Ml. 453,
470 (1994). W discussed in North the anorphous nature of the term
“abuse of discretion,” noting:

[ Abuse of discretion] has been said to occur
“where no reasonable person would take the
view adopted by the [trial] court,” In re
Marriage of Morse, 240 Il1. App. 3d 296, 180
1. Dec. 563, 571, 607 N. E.2d 632, 640 (1993)
or when the court acts “wthout reference to

any guiding rules or principles.” Long John
Silver’s, Inc. v. Mrtinez, 850 S.wW2d 773
775 (Tex. App. 1993). It has also been said

to exist when the ruling under consideration
“appears to have been nmade on untenable
grounds,” Halloran v. Town of North Canaan, 32
Conn. App. 611, 630 A 2d 145, 147 (1993), when
the ruling is “clearly against the |ogic and
effect of facts and inferences before the
court,” Shockley v. WIIlianson, 594 N E 2d
814, 815 (Ind. App. 1992), when the ruling is
“clearly untenable, unfairly depriving a
litigant of a substantial right and denying a
just result,” Novak v. Novak, 2 Neb. App. 21,
508 N.W2d 283, 288 (1993), when the ruling is
“violative of fact and logic,” Young V.
Jangul a, 176 Mch. App. 478, 440 N.W2d 642,
643 (1989), or when it constitutes an
“untenabl e judicial act that defies reason and
works an injustice.” More v. Bd. of Educ. of
Ful ton School, 836 S.W2d 943, 948 (M. 1992).
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North, 102 M. App. at 13-14. Qur review of these varying
characterizations of the abuse of discretion standard led us to
t hi s concl usi on:

The decision under consideration has to be

wel | renmoved fromany center mark imagi ned by

the review ng court and beyond the fringe of

what that court deenms mnimally acceptable.

That ki nd of distance can arise in a nunber of

ways, anong which are that the ruling either

does not logically follow from the findings

upon which it supposedly rests or has no

reasonable relationship to 1its announced

objective. That, we think, is included within

the notion of “untenable grounds,” “violative

of fact and logic,” and “against the |ogic and

effect of facts and inferences before the

court.”
North, 102 Md. App. at 14.

In the case sub judice, the Oder of the circuit court
setting visitation rights for appellant, prohibited three types of
vi sitation. First, it prohibited any overnight visitation with
appel lant, including extended sumer visitation. Second, it
prohibited visitation of the children with appellant in the
presence of anyone appellant may be living with in a non-narital
relationship. Third, it prohibited visitation of the children with
appellant in the presence of any honobsexuals. We di scuss each

prohibition in turn.

[
After its interview with the children, the court noted that

Ryan had indicated his preference not to stay overnight when

visiting appellant. Later, the court stated that the “children
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voi ced the opinion that they would be willing to stay late on the
weekends or go early on the weekends as |long as they did not stay
overnight. [I’'ll accept that. Ooviously they re young children.”
Finally, the court had earlier stated that it had “considered the
testinony of [Kabriel] . . . and has considered the testinony of
Dr. Kay Standl ey who suggests that overnights are not appropriate.”

From our review of the record, these statenents appear to
constitute the only foundati on expressed by the circuit court for
prohi biting overnight visitation. The court made no finding of
possible harm to the children from overnight visitation, either
from Donat han, appellant, or the general circunstances. W turn to
an examnation of the court’s findings. W note first that two of
the findings are clearly erroneous. Only Ryan expressed a desire
not to stay overnight; thus, the court’s belief that the “children”
w shed not to stay overnight was incorrect. Amanda did answer in
the affirmati ve when asked if she preferred that Donathan not be
present during visitation, but alnost imediately qualified her
statenent by saying that sonetinmes she would like to visit with
Donat han present, and at other tines she would just like to visit
her father only. W do not think these coments translate well
into a preference not to stay overnight with her father.

A court may consider a childs wishes as a factor in
determning to whomto award custody, if the child is of sufficient
age and has the intelligence and discretion to exercise judgnment
about his or her future welfare. Leary v. Leary, 97 Ml. App. 26,

48 (1993). W are not certain that even Ryan neets this criteria
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at eight years of age, although the court characterized himas an
intelligent child. In any case, we cannot uphold the court’s
weighing of the wshes of the children because the court
erroneously thought that both children wished not to stay wth
their father overnight, and presumably made its determ nation
accordingly. W are not certain that the court woul d nmake the sane
prohibition if it were not under the m staken belief that both
children wshed it, and we will not substitute our judgnent as to
the appropriate restriction, if any. W shall remand.

The court’s second m sstatenent is nore egregious. Standl ey,
the child psychol ogi st who was counseling the children, neither
stated nor inplied that overnight visitation on the weekend and
extended summer visitation was unadvi sable. Rather, she held the
opi nion that overnight visitation “during the week” would prove
overly disruptive to the children’s Iives. Specifically, she
st at ed:

My — ny recomrendation would be that —that

there not be an overnight visit during the

week but that certainly M. Boswell would

spend sone tinme on a Tuesday or a Wdnesday

ni ght because —w th the children, because for

the children that’'s a very long period of

time. They shouldn’'t go a long tine w thout

contact with both parents. But | think it’s

di sruptive for themto —if they spend the

ni ght .
Standl ey’s quoted remarks clearly indicate that her recommendati on
agai nst overnight visitation “during the week” was made within the

context of discussing arrangenents for md-week visitation, not all

overnight visitation. Qur conclusion is buttressed by her earlier
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statenment that although the period of adjustnent to the separation
was especially difficult “early on . . . the weekend visits seemto
have becone, in the |ast few weeks, nore pleasant and the children
don’t . . . seemto be as distressed.” Finally, when asked by the
court if it would be better for the children if Donathan were not
t here when they were there, Standley answered that an adjustnment to
a parent’s new relationship is always better handled very slowy
and that, initially, because the children were exposed quickly to
their father’s newrelationship, “it was very difficult for them”
Neverthel ess, she imediately indicated that the children were
“getting used to it,” and were “adjusting a little bit better to it
now.” W do not think Standley' s remarks, taken individually or as
a whole, lend thenselves to a rational interpretation that she
opposed all overnight visitation.

The court referenced the testinony of Kabriel, the socia
wor ker who prepared the report on behalf of the DSS, but did not
i ndi cate which portion of her testinony contributed to its decision
to disallow overnight visitation. This alone violates North's
requirement that the court find facts that bear a reasonable
relationship to an announced objective. North, 102 Mi. App. at 14-
15. Stating that it “considered” the testinony of a witness in
toto is not fact-finding, especially when the court draws no
factual conclusions fromthe testinony. At any rate, Kabriel had
no objection to overnight visitation even though she acknow edged
t hat appell ee had voiced concern about it. In fact, Kabriel had

recommended meki ng Wednesday visitation an overnight visitation.
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Finally, the court seenms not to have announced any objective
to be served by prohibiting overnight visitation. In other words,
the court never said why overnight visitation would be harnful to
the children. The closest it cane was a statenent to counsel that
“obviously they' re young children.” The relevance of their ages is
unclear without nore. Ryan, at the time of the court’s Order, had
just turned eight. Amanda was about to have her fifth birthday.
Nei ther child was, in our view, too young as a matter of |aw for
overnight visitation with a parent. Mor eover, none of the
W t nesses, expert or otherwi se, testified that the children’s youth
makes overnight visitation harnful. Yet the court’s denial of
overnight visitation based on a vague coment that they are "young
children” anpbunts to a determ nation that they are too young as a
matter of law to stay overnight with their father or to take
vacations with him?

| f the court had reasons other than the children’s youth for
prohi biting overnight visitation, it did not articulate them and
thus could not satisfy RUE 2-522(a), which inpresses upon the court
a duty to dictate into the record or prepare and file in the action
a brief statenent of the reasons for the decision. 1d.; Lenmey v.
Lem ey, 102 MJ. App. 266, 277 (1994). At the very least, this rule
requires that the court articulate an objective to be served by the

restriction and describe the facts that further the objective

°l ndeed, by the date of oral argunent in this case, Ryan was
al nost nine and one-half years old, and Amanda was al nost six and
one-hal f years ol d.
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North, 102 Md. App. at 14-15. Thus, this portion of the court’s

Order cannot stand on this record.

i

We al so nust vacate that portion of the court’s Order that
prohibited visitation in the presence of any non-marital partner
appel | ant may have. The court, in its oral statenent of reasons
for its decision, reproduced supra, clearly indicated that it was
concerned not with the honbsexual nature of the relationship
bet ween appel | ant and Donat han, but with the status of appellant
and Donathan as unnmarried partners. Specifically, the court
characterized this relationship as “i nappropriate” (while conparing
it to a heterosexual adulterous relationship), as a relationship
that is not “condoned,” and as a relationship “w thout the cloak of
a marital relationship.” The court noted in such situations, “I
have often, tinme and time again, restricted visitation. | think
that’s only appropriate . . . . It is certainly inappropriate to
do sonething other than restrict the relationship.” Wile ordering
appel lant not to have visitation in the presence of Donathan or any
other female or nal e conpani on, the court enphasized that “[i]t is
clear to me that we' Il have no situation where you have a live-in
conpani on.”

In Davis, the Court of Appeals put an end to the |ong-held
practice of presumng a parent in an adulterous relationship unfit

to have custody of a mnor child. The Court stated:
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We now explicitly hold . . . that whereas the

fact of adultery may be a relevant

consideration in child custody awards, no

presunption of unfitness on the part of the

adul terous parent arises fromit; rather it

should be weighed, along wth all other

pertinent factors, only insofar as it affects

the child s welfare.
Davis, 280 Md. at 127. In Swain, 43 Ml. App. at 629, we said that
the nere fact of adultery cannot “tip the bal ance” against a parent
in a fitness determnation. Rather, “a [court] should wei gh, not
the adultery itself, but only any actual harnful effect that is
supported by the evidence.” |d. (enphasis added).

In North, we noted that an appellate court nust determ ne
whet her a chancellor’s visitation schedul e denies a parent access
to his or her children “at reasonable tines.” North, 102 M. App.
at 12. Concurrently, we nust evaluate the court’s statenent of
reasons for its Order and determ ne whether the facts found by the
court support the announced objective. Id. at 14-15. Overnight
visitation is not an inalienable right, to be sure, but it is
perfectly reasonable as a starting point, and is a standard
visitation award. The court in the case sub judice articulated no
findings of actual harmto the children that the evidence indicated
woul d result fromthe children’ s exposure to appellant’s present or
future non-marital sexual relationships, but inferred that such
exposure woul d be per se harnful to the children by virtue of the
relationship’ s inherently “inappropriate” nature.

Were this a custody <case, the court’s action would

unquestionably have violated Davis and Swain. That this case
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concerns visitation does not affect this conclusion. Although the
Court of Appeal s has recognized that visitation is a “considerably
| ess weighty matter” than custody and does not demand the enhanced
protections of parental rights that attend custody awards, see
Fai rbanks v. McCarter, 330 Md. 39, 48 (1993), it is also true that
visitation is awarded to fulfill the needs of the child rather than
t he needs of the parent. ld. at 49. In addition, the Court of
Appeal s has recently stated that “[v]isitation, which is considered
to be a formof tenporary custody, and custody determ nations are
general ly governed by the sane principles.” Beckman v. Boggs, 337
Mi. 688, 703 (1995).

Thi s necessary focus on the welfare of the children, rather
than on the rights of the parent, dictates that we apply Davis and
Swain in the context of visitation awards. Because children spend
less tine visiting wth a non-custodial parent than living wwth a
custodial parent, a child probably would suffer |ess harm by
visiting with a parent living in a non-marital relationship than by
living with one in such a relationship. To allow an inference of
harmto the child in a visitation context while prohibiting such an
inference in the custody context would not pronote the goal of
protecting the child s best interests. The court articulated no
reasons for the restriction other than the *inappropriateness” of
the relationship, and it failed to state on the record how the
children m ght be harned by exposure to the relationship. Gven
the testinony of Kabriel, Standley, Oficer Parsons, and Oficer

Bauman, we hold that there was no evidentiary basis for the court
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to conclude the relationship was harnful to the children. Hence,

the court could not have articulated any harnful effect, since
there was no evidence to support such a finding. There was
t herefore no showing that the restriction was necessary to prevent

any adverse inpact on the children.

i

We next briefly discuss the court’s prohibition of any
visitation of the children by the father in the presence of anyone
“havi ng honosexual tendencies or such persuasions, male or female
" The court made no findings of fact at all justifying this

bl anket prohi bition, which enconpasses, it appears, every situation
in which appellant and the children nmay be in the conpany of
honosexual s. No testinony in the record supports this prohibition
on contact of any kind wi th honosexuals. Certainly the court said
nothing about it inits oral statenments and nade no finding of harm

to the children fromsuch contact. Under North, this prohibition

clearly cannot stand.

Finally, we turn to appellant’s |last contention on appeal —
that the circuit court erred by ordering appellant to pay all
unr ei mbursed nmedi cal expenses for the children rather than split
t he costs of those expenses according to incone, as required by M.

CooE ANN., FaM Law§ 12-204 (F.L.) (1991 Repl. Vol ., 1996 Supp.), and
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w thout detailing the reasons for any departure fromthe Mryl and
Child Support Guidelines on the record as required by F.L. § 12-
202(a)(2)(iv). We agree. F.L. 8 12-204(h) provides that
[ @] ny extraordi nary nmedi cal expenses incurred
on behalf of a child shall be added to the
basic child support obligation and shall be
di vi ded between the parents in proportion to
t heir adjusted actual incone.
F.L. 8 12-202(a)(2)(iv) nakes very clear that a departure fromthe
Gui del i nes nust be supported by the court’s witten finding or a
specific finding on the record stating the reasons for departure.
ld.; see also Reuter v. Reuter, 102 M. App. 212, 235 (1994).
Here, the court ordered appellant to pay the standard anmount of
child support under the CGuidelines in addition to all of the
children’s unreinbursed nedical expenses. The court stated no
reasons for declining to split extraordinary nedical expenses
according to incong, ¥ nor reasons for ordering appellant to pay any
unr ei nbursed nmedi cal expenses not classified as extraordinary, in
addition to the amount specified in the QGuidelines.
Appel | ee argues that appellant had agreed, before entry of
judgnment, to pay all wunreinbursed nedical expenses and that

appellant failed to nmake a satisfactory legal argument in his

initial brief. For the latter m stake, appellee argues, we should

PFE L. 8§ 12-204(h) nmandates the splitting of “extraordinary”
medi cal expenses only, which F.L. § 12-201(h) defines as uninsured
nmedi cal expenses over $100 for a single illness or condition. F.L.
8§ 12-201(h)(1). It includes reasonable, uninsured, and necessary
costs for orthodontia, dental treatnent, asthma treatnent, physical
t herapy, treatnment for any chronic health problem and professional
counseling or psychiatric therapy for diagnosed nental disorders.
F.L. § 12-201()(2).
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dismss this point of appeal. We di sagree. Though hardly
t hor ough, appellant does argue in his initial brief that the court
failed to note its reasons for departing fromthe Guidelines in
accordance wth F.L. 8§ 12-202. That is the gravanmen of his
contention, and it is the ground upon which we vacate the court’s
Or der. In re Joshua W, 94 M. App. 486, 504 (1993) (vacating
court’s departure from Cuidelines absent stated reasons for
departure).

As for appellee’'s first objection —that appellant agreed to
pay all of the children’s unreinbursed nedical expenses — the
exi stence of such an agreenent vel non is quite beside the point,
for it cannot absolve the circuit court of the responsibility for
making the requisite findings on the record that justify a
departure fromthe CGuidelines. Shrivastava v. Mates, 93 Ml. App
320, 329-30 (1992). W remand for the requisite findings on the

record.

JUDGMENT OF THE CIRCU T COURT
FOR ANNE ARUNDEL COUNTY
VACATED, CASE REMANDED FOR
FURTHER PROCEEDI NGS CONSI STENT
WTH THI'S OPI NI ON

COSTS TO BE PAI D BY APPELLEE

CLERK OF the CIRCU T COURT TO
TRANSM T CERTI FI ED COPY COF
MORNI NG PRCOCEEDI NGS OF APRI L
5, 1996 TO TH S COURT AS
ORDERED WTHI N THI'S OPI NI ON



