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In two separate trials, appellant Janes Ohel Wnn was
convicted by a jury in the Crcuit Court for Montgonmery County of
a total of three counts of daytinme housebreaking and three counts
of theft. He was sentenced to 12 years in prison and 5 years
supervi sed probation upon rel ease.

W summarize the facts necessary to our resolution of the
i ssues raised on appeal.

First Incident of Daytime Housebreaki ng and Theft

Houston Maples left his hone on 3 July 1994 and returned hone
on 4 July 1994. Wiile Mples was away, soneone pried open the rear
wi ndow of Mapl es’s house with a shovel taken from Mapl es’ s storage
house. After entering the hone, the perpetrator took a $600
cancorder, a $20 carrying case, $200 worth of jewelry, a $100
| ocket, a $100 pin, and a $500 antique bowl. The police recovered
Mapl es’ s cantorder after executing a search warrant of appellant’s
home alnost ten nonths |ater. The cantorder contained a tape
show ng appel |l ant’ s son.

Second I ncident of Daytime Housebreaki ng and Theft

Charles Garrison |eft home on the Friday after 4 July 1994 and
returned the following Monday. While Garrison was away, soneone
pried open a rear wi ndow and took from Garrison’s house $40-3$50 in
change, a bag full of pennies, famly nedals, a $300 anti que watch,
a gym bag, and a silver frane. After executing the previously
mentioned warrant of appellant’s honme, police recovered Garrison’s

gym bag and the antique watch.



Third I ncident of Daytine Housebreaking and Theft

M chael Quigley returned hone fromvacation on 11 July 1994 to
find that his hone had been burglarized. Two basenent w ndows were
open and the door fromthe basenent had been pried open. A pair of
bolt cutters that did not belong to Quigley were discovered in the
basenment. After breaking into Quigley s honme, the perpetrator took
a gold Cartier watch, an Orega scuba diving watch, a Swatch watch
an imtation Rolex watch, other watches, coins, jewelry, and a
canvas Sierra bag. The Cartier watch, Orega scuba diving watch
the imtation Rolex watch, and the canvas bag were recovered from
appel l ant’ s house during the execution of the warrant. Those itens
were returned to Quigley.

Appel  ant was charged in a 23-count indictnment. He was tried
and acquitted on counts one through four, which are unrelated to
the instant appeal. |In count five, appellant was charged with the
dayti nme housebreaking of M chael Quigley’ s hone; count six charged
appellant wth the theft of Quigley s property. 1In count seven
appellant was charged with the daytinme housebreaking of the
resi dence of Houston Maples; count eight charged himw th the theft
of Maples’s property. Appel l ant was charged with the daytine
housebreaking of Charles @Grrison’s honme in count nine and the
theft of Garrison’s property in count ten. Counts 11 through 23
were eventual ly nol prossed by the State.

Prior to trial, appellant noved to suppress the evidence

sei zed during the execution of the search of his honme. He argued
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that the search violated his Fourth Anmendnent right against
unr easonabl e search and sei zures because police entered his hone
wi thout first knocking and announcing their presence. The police
mai nt ai ned that they entered appell ant’s hone unannounced because
t hey were concerned about their safety due to appellant’s extensive
crimnal record, which included an incident in which he pulled a
gun while police officers were attenpting to arrest him
Additionally, the concern of the police about their safety was
hei ghtened because appellant’s wife, Angela Kenyon, was also
believed to be inside the hone. Kenyon had had arned robbery
charges in 1989 and 1990, and had an active violation of probation
warrant in addition to numerous other charges and convictions. The
trial court denied appellant’s notion to suppress.

The defense also noved to have the Quigley, Mples, and
Garrison counts tried separately. After a hearing on the matter,
the trial court ruled that the charges for the thefts and daytine
housebr eaki ngs of Maples’'s and Garrison’s property were to be tried
t oget her because the hones were in the sanme nei ghborhood and the
burgl aries occurred over the same weekend. The charges for the
dayti me housebreaking and theft of Quigley' s property were tried
Sseparately.

During appellant’s trial for the crinmes that occurred on
Mapl es’s and Garrison’s property, the evidence of the housebreaki ng
and theft of Quigley s residence was admtted as “other crines”

evi dence. Simlarly, during the trial for the break-in of
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Quigley’s honme, the break-ins of Maples’'s and Garrison’s hones were
admtted as “other crinmes” evidence.

Appel  ant was convicted on all counts in both trials. For
each housebreaki ng, he was sentenced to ten years with all but four
suspended; for each theft conviction, he was sentenced to three
years, concurrent with the housebreaking sentences. H s total tine
of incarceration was to be 12 years and he was to be placed on five
years supervi sed probation upon rel ease. Appellant noted a tinely
appeal and raises the follow ng i ssues, which we have reorgani zed:

1. Did the trial court err in denying
appellant’s Mdtion to Sever?

2. Did the trial court err in admtting
other crimes evidence at the trial for
the Maples and Garrison break-ins?

3. Did the trial court err in admtting
other crimes evidence at the trial for
the Quigley break-in?

4. Did the trial court err in denying
appellant’s Motion to Suppress?

5. Did the trial court err in failing to
di scl ose the contents of a jury note sent
to the judge during deliberations?

6. Was the evidence sufficient to sustain
appel l ant’ s convi ctions?

l.

Appel lant’s first contention is that the trial court erred in
joining the trials of the break-ins and thefts of the Garrison and
Mapl es hones. In a jury trial, severance is “absol utely mandat ed,
as a matter of |law, when the evidence with respect to the separate
charges ... would not be nutually adm ssible.” Solonon v. State,
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101 Md. App. 331, 340 (1994). The trial judge has no discretion to
join simlar offenses where the evidence as to them was not
mutual ly adm ssible. Id. (quoting Graves v. State, 298 Ml. 542,
545-46 (1984)). Evidence is nutually adm ssible when evidence of
one offense would be adm ssible in the trial of the other offense
and vice versa. This usually involves adm ssibility under the
“other crinmes” exception. The adm ssibility of “other crines”
evidence is governed by Maryland Rul e 5-404(b). That rule reads as

foll ows:

(b) Oher Crinmes, Wongs, or Acts.- Evidence
of other «crines, wongs, or acts is not
adm ssible to prove the character of a person
in order to show action in conformty
therewith. It may, however, be adm ssible for
ot her purposes, such as proof of notive,
opportunity, i ntent, preparati on, conmon
scheme or plan, know edge, identity, or
absence of m stake or accident.

We sumari zed this area of the law in Kearney v. State, 86 M.

App. 247, 253 (1991). In that case, we stated:

[I]n a jury trial, “a defendant charged with
simlar, but unrelated offenses is entitled to
a severance where he establishes that the
evi dence as to each individual offense would
not be mutually admssible at separate
trials.” | ndeed, where the evidence at a
joint jury trial is not nmutually adm ssible
because of “other crinmes” evidence, there is
prejudice as a matter of |aw which conpels
separate trials. (Ctation omtted; enphasis
in original.)

Kearney, 86 MI. App. at 253. The rationale for severance of trials
unl ess the evidence is mutually adm ssible was expl ained by the

Court of Appeals in MKnight v. State, 280 Ml. 604 (1977). In that
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case, the Court explained that joinder of simlar offenses may

prejudi ce the defendant in three respects:
First, he may becone enbarrassed, or
confounded in presenting separate defenses...
Secondly, the jury may cunul ate the evidence
of the various crinmes charged and find guilt
when, i f the offenses were considered
separately, it would not do so. At the very
|l east, the joinder of multiple charges may
produce a l|latent hostility, which by itself
may cause prejudice to the defendant’s case.
Thirdly, the jury may use the evidence of one
of the crinmes charged, or a connected group of
them to infer crimnal disposition on the
part of the defendant from which he may al so
be found guilty of other crines charged.

Id. at 609.

As Judge Mylan remnded us in Solonon, however, “the
procedural aspects of severance/joinder |aw do not subsune the
procedural aspects of ‘other crinmes’ evidence law, for the two
settings are, procedurally, totally dissimlar.” Solonon, 101 M.
App. at 342. Wien anal yzi ng whether evidence at a joint jury trial
woul d be nutual |y adm ssible, therefore allow ng the joinder of the
trials, the first step is the “purely substantive determ nation of
whet her evidence of another crinme is prima facie adm ssible, singly
or nmutually, by virtue of its utility to prove notive, intent,
absence of m stake, identity, common schene or plan, etc.” 1d. at
343. There is a presunption that the evidence shoul d be excl uded;
in effect, it is fair to say that all relevant “other crines”
evidence stays out unless it is substantially relevant to show

sonmething other than crimnal propensity. See Harris v. State, 324
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Md. 490, 500-501 (1991). The second step is a perm ssible weighing
of the undue prejudice against the defendant with the interests of
judicial econony. |d. at 345-47.

Thus, we nove to a determ nation of whether, in the instant
case, the evidence concerning the housebreaking and theft of
Garrison’s and Maples's property were nutually adm ssible. I n
essence, whether the evidence of the crinmes joined together in a
single trial in the instant case woul d have been adm ssible if the
two cases were tried separately. As the Court of Appeal s pointed
out in Harris and Judge Myl an reenphasized in Sol onon, other
crimes evidence is not confined to a finite list. Harris, 324 M.
at 497; Sol onon, 101 Md. App. at 353.

In the instant case, the only reasons given by the | ower court
injoining the charges in a single trial was that the honmes were in
t he sane nei ghborhood and the incidents occurred over the sane
weekend. The trial court abused its discretion when it joined the
trials based solely on proximty in tinme and | ocation. “Mere
proximty in time and | ocation within which several offenses may be
commtted does not necessarily nmake one offense intertwine with the
others.” State v. Jones, 284 M. 232, 243 (1979); see al so Bussie
v. State, 115 Md. App. 324, 335 (1997).

The State argues, however, that the trial court was right for
the wong reason. It argues that evidence of each of the
i ndividual burglaries referred to above would be nutually

adm ssible at separate trials to show a comon schene or plan. In
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the alternative, the State argues that the evidence would be
mut ual | y adm ssi bl e because of the identity exception. W disagree
with both of the State’s contentions.

“To establish the existence of a conmmobn schene or plan, it is
necessary to prove that the various acts constituting the offenses
naturally relate to one another by tinme, |ocation, circunstances
and parties so as to give rise to the conclusion that they are
several stages of a continuing transaction.” Jones, 284 M. at
243. The Court of Appeals has stated that,

[a]s a general rule, in order to gain the
adm ssion of evidence of other crimnal acts
under the common schenme or plan exception it
is necessary that the crinmes, including the
crime charged, so relate to each other that
proof of one tends to establish the other.
Moreover, there nust be “not nerely a
simlarity in the results, but such a
concurrence of comon features that the
various acts are naturally to be expl ai ned as
caused by a general plan of which they are the
i ndi vidual manifestations.” The concurrence
of common features wunder this exception

however, nust be nore than sinply a manner of
operation, which is possessed to sone extent
by nost crimnal recidivists. A nethod of
operation is not, by itself, a commobn schene,
but nmerely a repetitive pattern.

Cross v. State, 282 M. 468, 475-76 (1978) (internal citations
omtted) (enphasis in original).

In the case sub judice, the State relies on the follow ng
evidence in support of its claimthat the break-ins and thefts were
part of a comon schene or plan: (1) the two burglaries occurred in

t he same nei ghborhood on the sanme weekend; (2) both honmes were



entered through a rear wi ndow that was pried open; (3) neither of
the hones was ransacked during the burglary; and (4) nost
inportantly, according to the State, property taken from both
resi dences was |ater recovered from Wnn's apartnment when police
executed a search warrant. Despite the State’s efforts, we are not
persuaded that the break-ins and thefts fromthe honmes of Garrison
and Mapl es were part of a common schene or plan.

As we pointed out earlier, the proximty of tine and | ocation
does not necessarily nmake one offense intertwine with the others.
Jones, 284 M. at 243. There nust be additional factors, the sum
of which indicates a common schene or plan. Thus, the first piece
of evidence advanced by the State as indicative of comobn schene
and plan is, standing alone, unavailing. The second and third
pi eces of evidence advanced by the State as suggestive of a common
schene or plan are nothing nore than a manner of operation, which
IS possessed to sone extent by nost crimnal recidivists. See
Cross, 282 MI. at 475. This is not a common schene or plan. W do
not believe that it is such a “concurrence of common features” that
the thief pried open a rear wi ndow and did not ransack the hones.
As to the former, it seens that this nmethod of entry would be
favored by nost petty thieves that desired entry into a hone and
hardly such a common feature that all acts are naturally expl ai ned
together. As to the latter, the same reasoning applies: we do not
beli eve that homes are ransacked so consistently when burglarized

that the failure to do so suggests a common schene or plan. The
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fourth proposition offered by the State, that property taken from
both residences was |ater recovered from Wnn's apartnment when
police executed a search warrant (which the State considers to be
nmost inportant), is also unavailing. The fact that the offenses
were commtted by the sane person does not qualify them to be
admtted wunder the exception. Jones, 284 M. at 243

Addi tionally, even when considering the sumof all four pieces of
evi dence together, they still do not indicate a common schene or
pl an. W are sinply unconvinced that the simlarities present
common features so that the various acts are naturally to be
expl ai ned as caused by a general plan.

The State’s argunent that the “other crimes” evidence is
adm ssi bl e under the identity exception can be quickly dispensed.
In order for this exception to be applicable, the other crines nust
be “so nearly identical in nethod as to earmark them as the
handi work of the accused.” State v. Faul kner, 314 Md. 630, 638
(1989). For the reasons nentioned above, the nethod of breaking
into the rear of a house wth an available tool is hardly so uni que
as to indicate the perpetrator of the crine.

Thus, for the purposes of joinder/severance |aw, the Mples
and Garrison offenses were not mnutually adm ssible. The tri al
court erred in joining the trials of the daytinme housebreaki ngs and
thefts of the Mapl es and Garrison hones. Accordingly, we remand so
that the cases can be tried separately.
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In light of our response to the first issue raised by
appel l ant, we do not reach the issue of whether the trial court
erred by admtting other crines evidence at the joined trial of the
housebreaking and thefts of the Garrison and Maples hones. e
poi nt out, however, that because the other crinmes evidence was not
mutual |y adm ssible for purposes of joinder of trials, it does not
necessarily follow that the other crines evidence is automatically
i nadm ssi bl e when cases are tried separately. This is the point
Judge Moyl an nmade in Sol onon, 101 Mi. App. at 335-47: the test for
whet her “other crinmes” evidence is admssible is different for
j oi nder/severance | aw and evi dence | aw.

The test concerning admssibility for evidence law is as
follows: (1) the trial judge determ nes whether evidence of another
crime is prima facie adm ssible, singly or nutually, by virtue of
its utility to prove notive, intent, absence of m stake, identity,
common scheme or plan, etc., id., 101 Md. App. at 343; (2) the
trial judge decides whether the accused's involvenent s
established by clear and convincing evidence, id.; (3) the trial
judge “assess[es] the ‘necessity for and probative value of the
other crimes evidence’ and then ‘carefully weigh[s] [it] agalnst
any undue prejudice likely to result fromits admssion.’” |d. at
345 (quoting Faul kner, 314 Ml. at 635).

[T,
Appel | ant next asserts that the trial court erred in admtting

evi dence of the Garrison and Mapl es break-ins and thefts as “other
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crimes” evidence in the trial for the break-in and theft of the
Qui gl ey hone. The trial court admtted the evidence of the
Garrison and WMaples break-ins and thefts under the absence of
m st ake excepti on.

Whether to admt “other crinmes” evidence is a legal “call” as
to which the trial judge is either right or wong. Enory v. State,
101 Md. App. 585, 604 (1994). W extend no deference to a trial
judge’s decision to admt “other crinmes” evidence. | d. “The
starting proposition with respect to ‘other crinmes’ evidence is
that it should be excluded.” Enmory, 101 M. App. at 601. I n
Enmory, Judge Myl an st at ed:

Not wi t hst andi ng the presunptive excl usion
of “other crines” evidence, such evidence may
be admtted, subj ect to clearing two
additional hurdles, if it is “substantially

rel evant to prove sone contested issue” in the
case.

* * *

That initial hurdle, let it be carefully
noted, is not sinply that the “other crines”
evi dence be technically or mnimally rel evant
to sone formal issue in the case other than
crimnal propensity, but further 1) that the
rel evance be substantial and further still 2)
that it be wth respect to a genuinely
contested issue in the case.
Enory, 101 Md. App. at 602 (enphasis in original).
The evidence in the instant case was substantially relevant to
a genuinely contested matter in the case. The issue at trial was
whet her appellant stole the nerchandise fromthe victins house.
He clainmed to have cone to possess the nerchandi se by purchasing it

at a flea market. Thus, not only was the issue substantially
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rel evant and contested, it was a central issue of the case. From
the determnation of the theft issue, the housebreaking i ssue was
deci ded. | f appellant had the stolen itens, it can be inferred
that he was the person that broke into the house. See Gant v.
State, 318 Md. 672, 680 (1990). Thus, the issue was critical to
t he determ nation of both counts.

Lynn McLain, Maryland Evidence § 404.12, at 368 (1987),
di scusses the absence of m stake exception:

If the defendant admts that he or she
took an action, but clains to have done so
unintentionally or by mstake, so that
all egations of, for exanple, forgery, fraud,
enbezzl enent, or malice are unfounded, the
prosecution may offer evidence of his or her
simlar prior wongs, acts, or crines. This
use of the evidence as proof of absence of
m stake is nerely the obverse of proof of
i ntent.

Simlarly, the defendant may claim the
harm he or she is alleged to have caused was
not at his or her hands, but was the result of

an independent accident. Evi dence of prior
simlar acts is then adm ssible to show | ack
of m stake or accident. For exanple, if a

def endant charged with child abuse contends
that the child' s injuries were caused by an
accidental fall, evidence of prior beatings of
the child by the defendant will be adm ssi bl e.
(footnotes omtted).

In Enory, supra, we held that "other crines" evidence relating
to various narcotics-related activities engaged in by defendants
prior to comencenent of the tinme period charged in the indictnent
was not adm ssible in a drug conspiracy prosecution for the purpose
of show ng absence of m stake or accident, since that was not at

issue in the latter case; the defendants never argued that their
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apparent involvenent with marijuana was sonehow an i nadvertent or
bi zarre m stake, and thus there was no claim proffer, or theory of
m st ake that needed to be negated. 1d. at 608-009.

In the trial in the instant case, appellant argued that he
came into possession of that stolen nerchandi se by m stake; he
clainmed to have innocently purchased it at a flea market. Carvel as
Sellers, a defense witness, testified that she saw appellant at a
flea market with several bags of nerchandise. Fur t her nor e,
appel | ant extensively questioned Garri son and Mapl es as to whet her
the itenms taken from their houses were unique or sinply nass
produced. Finally, during closing argunents, appellant argued that
he innocently purchased at a flea nmarket the itens that were seized
fromhis house. Because appellant argued a defense of m stake or
accident, evidence of prior simlar acts was adm ssible to show
| ack of m stake or accident.

Appel I ant, however, |evels another assertion of error against
the “other crimes” evidence in this case. He clains that the State
did not satisfy the second prong of the three-prong test that the
trial judge undertakes when deciding whether to admt *“other
crimes” evidence because the evidence was not clear and convincing
that the other crinmes had ever occurred. Judge Myl an di scussed
this issue in Enory:

When it conmes to appellate review,
however, the question becones that of whether
the State nmet its prinma facie burden of
production with respect to the other crines.
A reviewng court |ooks only at the |egal

guestion of whether there was some conpetent
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evidence which, if believed, could persuade
the fact finder as to the existence of the

fact in issue. Evi dence which is legally
sufficient to persuade one fact finder to the
bare preponderance level 1is, ipso facto,

legally sufficient to persuade a second fact
finder to the clear and convincing |evel and
yet a third fact finder to the beyond-a-
reasonabl e- doubt | evel. The questions of
whet her and of the degree to which legally
sufficient evidence actually persuades is
idiosyncratic with the fact finder. Because
the weighing of evidence is the exclusive
prerogative of the fact finder and does not
i npact on the purely |legal question of whether
sone conpetent evidence is present to support
a finding, evidence that is legally sufficient
to satisfy one burden of persuasion is legally
sufficient to satisfy any bur den of
persuasion. This is the “clearly erroneous”
standard of appellate review It was
explicitly spelled out by State v. Faul kner,

Enory, 101 Md. App. At 622.

Vogel v. State, 315 M. 458, 554 A 2d
1231 (1989), makes it clear that a trial
j udge, in t hat ancillary fact-finding
capacity, is not required to spread upon the
face of the record the burden of persuasion he
enpl oys on this issue when he determnes to
admt “other crines” evidence. |In the absence
of indications to the contrary, it is presuned
that the judge knew the applicable |aw and
followed it.

Enory, 101 Md. App. At 623-24.

On only one occasion have the appellate
courts of this state ever reversed the
adm ssion of “other crinmes” evidence on the
ground that the evidence was not legally
sufficient to permt a finding that the other
crimes had never occurred;....

101 Md. App. at 623.
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In the instant case, Mchael Qigley, the victimof the “other
crime,” testified that when he returned fromvacation, his hone had
been burglarized. The investigating police officer testified that
the house was entered through a rear window. Quigley identified
sone of the itens recovered at appellant’s house as the itens
stolen fromthe Quigley home. W see no reason that the testinony
was insufficient to persuade the trial judge <clearly and
convincingly that the “other crinme” occurred.

Leaving no stones unturned, appellant finally contends that
the trial court erred in weighing the probative value of the
evi dence agai nst the undue prejudice to him |In Faul kner, 314 M.
at 635, the Court of Appeals described this third step:

The necessity for and probative value of the
“other crinmes” evidence is to be carefully
wei ghed agai nst any undue prejudice likely to
result fromits adm ssion. This segnent of
the analysis inplicates the exercise of the
trial court’s discretion. (Gtations omtted.)

In Enory, 101 M. App. at 624, we described the abuse of
discretion test as “a highly deferential standard of appellate
review.” In the instant case, there was great probative val ue of
the evidence but the prejudice to the appellant was al so great.
The evidence was probative because it was necessary to defeat
appellant’s claimthat he innocently obtained the itens. Having
items from three hones that were recently broken into is
significantly nore probative than possessing sone itenms fromthe

theft of a single hone. On the other hand, the evidence was

prejudicial because there was the chance that the jury mght
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cumul ate the evidence of the various crinmes charged and find guilt
when, if the offenses were considered separately, it would not do
so. Also, the jury could use the evidence of one of the crines
charged, or a connected group of them to infer crimnal
di sposition on the part of the defendant, from which he could al so
be found guilty of other crines charged.

In deciding this difficult matter, we will defer to the wi sdom
of the trial judge. “The weighing of a strong need agai nst a heavy
prejudice would be one of those close calls where an appellate
court would be extrenely |oathe to second-guess the decision of the
trial judge, whichever way [he] went.” Enory, 101 M. App. at 625.
Accordingly, we affirmthe decision of the trial court to admt the
evidence of the Quigley break-in and theft as “other crines”

evidence in the Garrison and Mapl es case.

I V.

Appel lant’s fourth assertion of error is that the trial court
erred in denying his Mtion to Suppress. In 1766, during the
debates in Parlianment on the legality of general warrants, the
Roman maxim neno de donp sua extrahi debet was brilliantly

interpreted by WlliamPitt in his imortal statenent:

The poorest man nmay, in his cottage, bid
defiance to all forces of the Gown. It may be
frail; its roof may shake; the wi nd may bl ow

through it; the stormmy enter; the rain my
enter; but the King of England may not enter;
all his force dare not cross the threshold of
t he rui ned tenenent.
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The next issue before the court is whether, like the King of
Engl and, the police nust knock before entering. W w | address
the issue despite our remand on the first issue in the interest of
judicial econony. See generally Maryland Rule 8-131. If we did
not discuss the issue, there is a likelihood that the case woul d be
remanded and retried and this sane i ssue would be rai sed on appeal
of the remanded case.

- backgr ound-

In MIller v. United States, 357 U S. 301 (1958), officers,
havi ng neither a search nor arrest warrant, went to arrest Ml ler.
VWen the officers knocked at MIller’'s door, he asked, “Wo’'s
there?” The officers responded, “Police.” MIller opened the door
slightly, but did not renove the chain. Upon seeing the officers,
MIler tried to close the door. The officers then forced entry,
arrested him and searched his apartnent. Mar ked noney was
recovered. |d. at 303-304. Mller argued that while 18 U.S.C. §

3109 sets forth the proper nethod of entry under a search warrant,

The statutory standard that governs the agents’ conduct in these cases
is contained in 18 U S.C. 8§ 3109, which codifies the knock and announce
procedure. Section 3109 provides:

The officer may break open any outer or inner door or w ndow or a

house, or any part of a house, or anything therein, to execute a

search warrant, if, after notice of his authority and purpose, he

is refused adnmittance or when necessary to liberate hinself or a

person aiding himin the execution of a warrant.
18 U . S.C. § 3109.

“Conpliance with 8§ 3109 may be excused only when exi gent circunstances
exist.” United States v. Maden, 64 F.3d 1505, 1508 (10th G r. 1995) (quoting
United States v. Knapp, 1 F.3d 1026, 1030 (10th Cr. 1993). “The term
‘exigent circunstances,’ in conjunction with the entry of a residence during
the execution of a search warrant, refers to those situations where ‘the
officers believe there is an energency situation and ... their belief is
objectively reasonable.”” United States v. Stewart, 867 F.2d 581, 584 (10th
Cr. 1993) (quoting United States v. Spinelli, 848 F.2d 26, 29 (2d Cr.
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it should also apply to a case involving an arrest warrant. |d. at
306. The Supreme Court agreed that 8 3109 applied to Mller’s
case. Id. at 309. Justice Brennan, witing for the magjority, held
that at common | aw, an announcenent of both |awful authority and
purpose was required before the police could break and enter a
hone. ld. at 307. Justice Brennan noted that there were
exceptions to this knock and announce rule, id. at 309, but
rejected, as factually unsupported, the governnment’s argunment that
the officers were excused fromthe requirenent because they were
virtually certain that MIler already knew their purpose so that an
announcenent woul d have been a usel ess gesture. 1d. at 310.

Al t hough Wng Sun v. United States, 371 U S. 471 (1963), is
popul arly recognized as setting forth the “fruit of the poison
tree” doctrine, it also interpreted 18 U S.C. 83109. In Wng, an
officer posed as a custoner to gain entry to a |aundry. A man
|ater identified as Janmes Toy opened the door and told the officer
the laundry was not yet open and to return later. As Toy started
to close the door, an officer took out his badge and identified
hi msel f. Toy slammed the door shut and ran down a hallway which
led fromthe shop to his living quarters. Oficers broke open the
door, pursued, and arrested Toy. A search of his living quarters
uncovered no contraband. Toy subsequently made incrimnating

statenents about Wng Sun, who was |ater arrested for violations of

1988)).
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the federal narcotics laws. Wng Sun, 371 U S. at 473-75. Justice
Brennan, witing for the magjority, stated:

We noted in ... [MIler v. United States] that

the awful ness of an officer’s entry to arrest

W thout a warrant “nust be tested by criteria

identical with those enbodied in 18 U S . C. §

3109, which deals with entry to execute a

search warrant.”
ld. at 482 (quoting Mller, 375 U S. at 306). The Suprene Court
held that the flight of the defendant did not justify the
unannounced police entry, nor did it create probable cause to
arrest or search the defendant. Wng Sun, 371 U S. at 482-83
Al though the officer identified hinself, his msrepresentation
failed to comply with his duty to knock and announce. |d. at 482-
84. The majority opinion suggested that there mght be sone
common- | aw exceptions to the “knock and announce rule,” including
“imm nent destruction of evidence or to rescue a victimin danger.”
ld. at 484.

The followng vyear, the Suprene Court decided Ker v.
California, 374 U S. 23 (1964), which involved the warrantless
arrest of George and D ane Ker for possession of marijuana. After
observing what was believed to be a drug transaction, officers
entered the Kers’ apartnent with a passkey. After entry, one of
the officers identified hinself and nmet George and Di ane Ker as
they were enmerging from the kitchen. The officer observed

marijuana sitting on a scale in the kitchen. Ker, 374 U S. at 28-

29. At trial, officers testified that, based on their experience,
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suspects would flush narcotics down toilets or dispose of drugs in
some manner prior to the entrance of the officers. 1d. at 28 n. 3.

Justice dark, witing for one of tw four-Justice
pluralities, held that under the Fourth Amendnent the officers
failure to knock and announce prior to entry was justified by
exi gent circunstances; specifically, to prevent the destruction of
cont raband. ld. at 25, 40. Justice Harlan concurred, but on
Fourteenth Amendnent grounds. ld. at 44-46. Justice Brennan,
witing for the other four-Justice plurality, held that any
exceptions to the knock and announce rule were inapplicable and
that the arrest was therefore illegal. 1d. at 61-64.

Al t hough the divided Court agreed that certain exceptions to
t he knock-and-announce rul e existed, the Court could not agree upon
the fornmulation and application of those exceptions. Ei ght
justices agreed that the failure to knock and announce was
acceptable only in «certain circunstances and that these
ci rcunstances shoul d be judged based upon the reasonabl eness cl ause
of the Fourth Amendnent.

More recently, in WIlson v. Arkansas, 514 U S. 927 (1995), the
Suprene Court confronted the constitutionality of the knock and
announce principle under the Fourth Anendnent. Sharl ene W/ son
made a series of narcotics sales to a police informant. The day
before police executed a warrant on petitioner’s prem ses, WIson
waved a gun in the infornmer’s face and threatened to kill her if

she was a police informant. The Arkansas police obtained warrants
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to search Wlson’s hone and to arrest her. After arriving to
execute the warrants, the police found the main door open and
observed a man sitting on the living roomsofa. They identified
t hensel ves as police officers as they were opening the unl ocked
screen door. WIlson was in the bathroom flushing marijuana down
the toilet. Wl son was convicted on possession with intent to
di stribute drug charges. 1d. at 929-30.

Prior to trial, WIson had noved to suppress the evidence
sei zed during the search because of the officers failure to knock
and announce their identity prior to entering her residence. The
trial court denied her suppression notion and the Arkansas Suprene
Court affirmed the conviction. ld. at 930. The Suprenme Court
granted certiorari in order to resolve whether or not the knock and
announce principle was part of the Fourth Amendnent’s
reasonabl eness inquiry. WIson v. Arkansas, __ US _ , 115
S.Ct. 571 (1994).

The governnment argued that a prior announcenent would have
pl aced the police executing the warrant in peril, given their
knowl edge that petitioner had threatened a governnment i nfornmant
with a semautomatic weapon and that the person with whom
petitioner shared the house had previously been convicted of arson
and firebonbing. WIson, 514 U S. at 937. The Suprenme Court, in
a unani nous decision witten by Justice Thonas, held that the
Fourth Amendnent incorporates the common |aw requirenent that

police officers entering a dwelling must knock and announce their
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identity and purpose before attenpting forcible entry.? 1d. at
934. The Suprene Court acknow edged, however, that countervailing
| aw enforcenent interests —including, e.g., the threat of physi cal
harm to the police, an officer’s fresh pursuit of a recently
escaped arrestee, and the existence of reason to believe that
evidence would likely be destroyed if advance notice was given —
may establish the reasonabl eness of an unannounced entry. 1d. at
934-36. Thus, the Suprenme Court held “that although a search or
seizure of a dwelling mght be constitutionally defective if police
officers enter wthout prior announcenent, |aw enforcenent
interests may also establish the reasonabl eness of unannounced

entry.” 1d. at 936.

The Court acknowl edged that “[t] hese considerations® may wel |
provi de the necessary justification for the unannounced entry,” but
“[b] ecause the Arkansas Suprene Court did not address their

sufficiency ... we remand to allow the state court to nmake

2For an exhaustive review of the common | aw history of the knock and
announce rule in England and col onial America, see Hi storical Studies, Johns
Hopki ns University, The Hi story and Devel opment of the Fourth Amendnent to the
United States Constitution, Vol. 55 (1937).

3The considerations advanced by Arkansas were physical harmto the
of ficers and destruction of evidence. Wth regard to the consideration of
physical harmto police officers, the Court stated that

prior announcenent woul d have placed [the police] in
peril, given their know edge that the petitioner had

t hreatened a governnent informant with a sem automatic
weapon and that [petitioner’s roommuate] had previously
been convicted of arson and firebonbing.

Wl son, 514 U. S. at 937.
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necessary findings of fact and to make the determ nation of
reasonabl eness in the first instance.” 1d. at 937. The Suprene
Court left to the lower courts the task of determning such
rel evant countervailing factors without a clear legal framework to
deci pher the boundaries of a “reasonable search.” 1bid. The |ower
courts are given the task of reconciling conpeting policy goals of
effective law enforcement and protection of individual |iberty.
ld. at 936.

The Suprene Court revisited the issue of no-knock warrants in
Ri chards v. Wsconsin, 117 S. C. 1416 (1997). In Richards, the
police obtained a warrant to search Richards’s hotel room for
drugs and rel ated paraphernalia. The police requested a warrant
that woul d have given authorization for a “no knock” entry; the
magi strate, however, explicitly deleted that portion from the
warrant. |d. at 1418.%

An officer knocked on Richards’s door and announced that he
was a nai ntenance man. Richards cracked the door, with the chain
still on, saw the unifornmed nen, and sl amed the door. The officers
ki cked and rammed t he door and caught R chards as he was attenpting
to escape through a window. The police found cocaine in plastic
bags above the bathroom ceiling tiles. The trial court denied
Ri chards’s notion to suppress the evidence, enphasizing that the

easily disposable nature of the drugs the police were searching for

* I'n the case sub judice, the issue of the search warrant’s | ack of
judicial authorization and a factual basis for unannounced entry by the
police upon the appellant’s prenmises is not before this Court.
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further justified their decision to identify thenselves as they
crossed the threshold instead of announcing their presence before
seeking entry. The Wsconsin Suprene Court, in affirmng the trial
court, concluded that police officers are never required to knock
and announce their presence when executing a search warrant in a
felony drug investigation. Wsconsin' s high court concluded that
nothing in Wl son prohibited an application of a per se exception
to the knock and announce rule in cases involving drugs. 1d. at
1419- 20.

Justice Stevens, witing for the Suprene Court, rejected the
use of a per se exception to the knock and announce requirenent for
felony drug investigations but neverthel ess agreed

wth t he trial court - t hat t he
circunstances in this case show that the
officers had a reasonable suspicion that
Ri chards mght destroy evidence if given
further opportunity to do so.

The judge who heard testinony at
Ri chards’ suppression hearing concluded that
it was reasonable for the officers executing
the warrant to believe that Richards knew,
after opening the door to his hotel roomthe
first tinme, that the nmen seeking entry to his
room were the police. App. 54. Once the
officers reasonably believed that Richards
knew who they were, the court concluded, it
was reasonable for them to force entry
i mredi ately given the disposable nature of the
drugs. (Footnotes and citations omtted.)

Id. at 1422.
The Suprene Court summarized by saying that
[i]n order to justify a “no-knock” entry, the

police nust have a reasonabl e suspicion that
knocki ng and announcing their presence, under
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the particular ci rcunst ances, woul d  be
dangerous or futile, or that it would inhibit
the effective investigation of the crinme by,
for exanple, allowng the destruction of
evi dence. This standard — as opposed to a
probable cause requirenment — strikes the
appropriate bal ance between the legitimate | aw
enf orcenent concerns at issue in the execution
of search warrants and the individual privacy
interests affected by no-knock entries. Cf
Maryland v. Buie, 494 U S. 325, 337 (1990)
(allowing a protective sweep of a house during
an arrest where the officers have *“a
reasonable belief based on specific and
articulable facts that the area to be swept
harbors an individual posing a danger to those
on the arrest scene”); Terry v. Chio, 392 U S
1, 30 (1968) (requiring a reasonable and
articul abl e suspicion of danger to justify a
pat-down search). This showing is not high
but the police should be required to nmake it
whenever the reasonableness of a no-knock
entry is chall enged.

Richards, 117 S. C. at 1421-22.

Prior to the Suprene Court’s 1995 decision in WIlson v.
Arkansas, and its 1997 decision in R chards v. Wsconsin, Muryland
Courts had held that announcenent and denmand for adm ttance are not
a requisite to execution of a search warrant when facts nake it
evident that the officers’ purpose is known or when announcenent
and demand would frustrate the arrest, increase the peril of the
arresting officer, or permt destruction of evidence. See Henson
v. State, 236 M. 518 (1964); Kates v. State, 13 M. App. 688
(1971); WAugh v. State, 3 Ml. App. 379 (1968) (per curiam; I n
Henson, the appellant clained that the police officers’ conduct in
br eaki ng open his door wi thout first announcing who they were and

maki ng demand that entry be granted was illegal and vitiated all
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the evidence that followed. 1d. at 520. The Court of Appeals, in
upholding the validity of the search and seizure, undertook a
review of Maryland comon law in this area. The Court concl uded:

The claim that the evidence seized was
i nadm ssible because the police officers
executing the search warrant did not advise
those within that they had such a warrant and
demand adm ttance, but broke in forcibly
wi t hout notice, is an extension of the old
rule that a peace officer seeking to arrest an
individual who is in a house, either by
authority of an arrest warrant or under
circunstances neking a warrant unnecessary,
must give proper notice of his purpose and
authority and be denied adm ttance before he
can use force to break and enter.

* * %

However, the rule has often been nade subject
to qualifications and exceptions even in
states with statutes, so that by judicial
deci si on announcenent and demand are not a
requi site where the facts make it evident the
of ficers’ purpose is known or where they would
frustrate the arrest, increase the peril of
t he arresting of ficer or perm t t he
destruction of evidence.

Henson, 236 Md. at 521-22.
After the Court of Appeals decided Henson in 1964, we held in
VWaugh, 3 Md. App. at 382, that,

[i]f the exigencies and practicalities of the
situation demand entry w thout prior notice
and demand, force may be used to break and
enter wunder authority of a wvalid search
war r ant . Practicalities and exigencies in
searches for narcotics require the el enent of
surprise entry, for if opportunity is given
all evidence easily may be destroyed during
the time required to give notice, denmand
adm ttance and accept communi cation of deni al
of entry.
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The fi nal
St at e,
bookmaki ng. Oficers, arned with a search warrant, entered the
premses with a passkey obtained from the nanager.
i ssues before us on appeal

to give notice of their purpose and authority before forcibly

13 Mi. App. 688 (1971).

entering the premses. 1d. at 689-90. W stated:

Kat es,

Kat es,

13

13

Wiile no evidence was adduced by the
State to show that the officers, at the tine
of entry, knew of exigent circunstances which
would permit an unannounced entry upon the
suspected prem ses, appellants rmade no
objection to the introduction of the seized
itenms on this ground prior to their adm ssion
i n evidence.

Md. App. at 693. W did, however, state that

[1]t is well settled that the |aw proscribes
such unannounced searches. This rule is not,
however, w thout qualification or exception

As noted in Henson v. State, 236 M. 518, an
announcenent and demand are not requisite
where the facts nade it evident that the
officers purpose is known or where such
announcenment and demand would likely frustrate
the search, increase the peril of the
searching officers, or permt the destruction
of evidence. See also Ker v. California, 374
US 23, Berigan v. State, 2 MI. App. 666. W
have held that narcotics cases may fall within
t he exception above noted “for if opportunity
is given all evidence easily may be destroyed
during the time required to give notice,
demand adm ttance and accept conmunication of
denial of entry.” Wugh v. State, 3 Ml. App

379, citing Henson v. State, supra. W think
such a rationale wequally applicable in
ganbling and/or lottery cases. See United
States v. Tracy, 350 F.2d 658 (3rd Cr.).

M. App. at 693.
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Therefore, the Suprenme Court’s decision in WIson nade
explicit what the Maryland Courts had already assunmed: that the
knock and announce requirenent is subject to exceptions.® The
pur pose of the knock and announce rule is to prevent violence and
physical injury to the police and occupants and to protect an
occupant’s privacy expectation against the unauthorized entry of
unknown persons. See Ker, 374 U S. at 39. Maryland courts have
not revisited the issue of no-knock warrants since Kates, Waugh,
and Henson. Moreover, each of those cases involved narcotics and,
therefore, at |east a portion of the exigent circunstances excusing
t he knock and announce requirenent was destruction of evidence.
More recently, however, several other jurisdictions have exam ned
t he execution of no-knock warrants in cases involving a threat to
the officers’ safety due to the potential violence of the occupants
of the premses to be searched. Therefore, for guidance in
resdolving the instant case, we will |look to other jurisdictions
whi ch have exam ned excusing the knock and announce requirenent on
the basis of officer safety.

In United States v. Perez, 67 F.3d 1371 (9th CGr. 1995), reh' g
granted, 77 F.3d 1210 (1996), the police executed a no-knock
warrant on a suspected heroin dealer. In holding that exigent

circunstances existed to justify the failure of the police to knock

5The Suprene Court’s decision in Richards, however, expressly
di sapproves of a per se exception to the knock and announce rul e when
executing a search warrant in a felony drug investigation. Thus, the Court of
Appeal s decision in Henson, which allows for a per se exception to the knock
and announce requirenent in drug cases, is in opposition with Ri chards.
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and announce their presence, the United States Court of Appeals for
the Nnth Grcuit relied on know edge possessed by the police that
t he occupant of the house: (1) was likely to be arned; (2) had a
crimnal record; (3) had shot and killed a suspected informant;
and (4) was involved in the drug trade with anot her man who had an
extensive, violent, crimnal history, possessed firearns, and, if
arrested, intended to “go down shooting.”® 1d. at 1384. The Court

concl uded:

G ven the circunstances surroundi ng the search
of [the occupant]’s residence, it was
reasonable for the officers to believe that
the situation before them was dangerous. [ The
occupant]’s violent crimnal history, and his
cl ose association with [the other man], who
also had a violent reputation, could
reasonably have led the officers to believe
that [the occupant] was danger ous.

In United States v. Miurphy, 69 F.3d 237 (8th Gr. 1995), cert.
denied, 116 S. . 1032 (1996), prior to the execution of the
warrant, the police had the follow ng information:

[ The occupant of the premi ses to be searched]
sonmetimes carried a weapon, there were weapons
in the house, [the occupant] had threatened to
kill a Jew or blow up a synagogue that night.
The officers were aware of [the occupant]’s
vi ol ent past. They knew that [he] had shot a
person follow ng an argunment, and that he was
on parole from a second-degree nurder
convi ction.

ld. at 243. There was also a concern for the safety of others

because the house was |ocated close to other houses. VWil e

®The court considered this factor despite the police’ s ignorance of whether
the other man would be in the hone during the execution of the warrant.
Perez, 67 F.3d at 1384.
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acknow edgi ng that a “reasonable belief that firearns may have been
within the residence, standing alone, is clearly insufficient” to
justify excusing the knock and announce requirenent, id. (quoting
United States v. Marts, 986 F.2d 1216, 1218 (8th G r. 1993)), the
court held that exigent circunstances existed to excuse the
requi rement when the |aw enforcenent officers feared for their
safety. Mirphy, 69 F.3d at 243.

In United States v. Maden, 64 F.3d 1505, 1509-10 (10th Cr.
1995), the Unites States Court of Appeals for the Tenth G rcuit
found exigent circunstances existed to excuse the knock and
announce requirenment when the occupant of the apartnment to be
searched was a wanted fugitive, was in the apartnment w th anot her
wanted fugitive, had placed a nmurder contract on a local police
detective, had a quantity of cocaine in the apartnent, and the
police had renoved a |oaded sem -automatic handgun from the
occupant’s hotel room eight nonths earlier.

In Spivey v. Virginia, 23 Va. App. 715 (1997), a case which
arose after the Suprene Court decided WIson, the Virginia Court of
Appeal s found an exception to the unannounced entry of the
of ficers:

Here, a confidential and reliable informant
had observed a recent drug sale at defendant’s
residence, an activity common to the prem ses,
wher e def endant reputedly possessed a handgun.
Defendant’s son and drug supplier, Duane,
resi ded nearby, was often at defendant’s hone
and had been arrested two days previously for

shooting into an unoccupi ed vehicle. Wen the
warrant was executed Duane’' s wher eabouts were
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unknown to the police. The officers were
therefore, cognizant that two firearns were
possi bly present in the residence, each in the
possession of a drug dealer, one of whom had
recently been charged wth a weapons
vi ol ati on.

ld. at 723.

Ot her cases, however, have found that exigent circunstances
were not present to justify the execution of a no-knock and
announce warrant. In United States v. More, 91 F.3d 96, 99 (10th
Cr. 1996), officers were not excused for nonconpliance of the
knock and announce requirenent despite the presence of firearns in
the home “[b]ecause the governnment failed even to allege that the

police officers harbored a concern for their safety....”

Simlarly, in United States v. Ramrez, 91 F.3d 1297, 1302
(9th Cr. 1996), the United States Court of Appeals for the Ninth
Crcuit held that the knock and announce rul es were viol ated when
t here was no danger that the occupant of the house woul d escape
froma house surrounded by 45 officers, and there was no specific
evi dence that the occupant was arned, that he would use firearns

agai nst the officers, or that when faced with that show of force he

woul d do anything violent at all.

-standard of review
In reviewing the denial of a notion to suppress under Maryl and
Rul e 4-252, we ook only to the record of the suppression hearing

and do not consider the record of the trial. Trusty v. State, 308
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Md. 658, 670 (1987) (quoting Jackson v. State, 52 M. App. 327, 332
n.5 (1982)). See also Ganble v. State, 318 M. 120, 125 (1989);
Herod v. State, 311 M. 288, 290 (1987). In considering the
evidence presented at the suppression hearing, we extend great
deference to the fact finding of the suppression hearing judge with
respect to determning the credibility of the witnesses and to
wei ghing and determining first-level facts. Perkins v. State, 83
Md. App. 341, 346 (1990). Wien conflicting evidence is presented,
we accept the facts as found by the hearing judge unless it is
shown that those findings are clearly erroneous. Riddick v. State
319 Md. 180, 183 (1990). But, as to the ultimte, conclusionary
fact of whether a search was valid, we nust nmake our own
i ndependent constitutional appraisal by reviewwng the |aw and
applying it to the facts of the case. Ri ddi ck, 319 Ml. at 183;
Perkins, 83 MI. App. at 346.
- present case-

The police executed the search warrant for appellant’s
apar t ment as a no-knock warrant due to the followng
consi derati ons: (1) appellant’s 1985 handgun and burglary
convictions; (2) when wunlawfully resisting arrest in 1985,
appel l ant reached in his jacket for a weapon and was shot by
Mont gonery County police officers; (3) he had a 1973 arrest of
possession of a controlled dangerous substance with intent to
distribute; (4) he had prior convictions for possession of heroin,

and (5) while investigating the crimes for which appellant was
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tried in the instant trials, police officers kept him under
surveill ance; on one occasion during the surveillance, the police
approached himin an effort to speak to him but appellant fled the
scene. On the other hand, the police admttedly never saw
appellant carry a weapon recently, but thought he may have been
carrying a weapon based on his previous arrests.
Appellant’s wife, Angela Kenyon, was also believed to be
i nside the home during the execution of the warrant; she had been
charged with arnmed robbery in 1989 and 1990 and had an out st andi ng
violation of probation warrant. In addition to those charges,
Kenyon had over 15 arrests, sone including other arnmed robbery and
t heft charges, and drug convictions in 1981 and 1982.
I n denying the Motion to Suppress, the trial court stated the
fol | ow ng:
It is not the issue is there a nore
reasonable way to do things. This issue is is
this reasonable what they did. | find --.
Here is what they knew. They knew not
only did he have a conviction for possession
of this gun, for carrying a gun; there was a
[sic] acknow edgnent that he <carried it.
There is an issue of stal eness.
They knew nuch nore than that. They knew
that when he was confronted by a police
officer he reached for the gun. That is in
the warrant. He reached for the gun.
Here is sonebody who is willing to use a
weapon. And a police officer fired his weapon
at this person because of the circunstances at
that time. They knew that.

That is something that goes to sonebody’s
-- that would put a reasonable person in fear.
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This is not a case where we know he has guns
at honme or he was transporting a weapon

i nproperly.

This is a case where sonebody actually
used a gun or reached for a gun that he
actually had, he actually had that night,
reached for it when an officer tried to stop
hi m

| find that it was not unreasonabl e under
--. That a reasonable officer in the position
of these officers going in that day had a
reasonabl e fear based on objective evidence
whi ch included the things in the application
for search warrant that he had actually used a
weapon in the past when he was tried to be

arrest ed.
* * *
Therefore, | amgoing to find that there

was an objective basis for an objectively
reasonable officer to break into this
apartnment w thout a knock and announce and |
am not going to suppress the evidence.

The reasonabl eness of the officers’ conduct hinges on the
facts within their know edge indicating exigency, that is, whether
the officers held an objectively reasonable belief that an
emer gency situation existed. See United States v. Stewart, 867
F.2d 581, 584 (10th GCr. 1993). The State bears the burden of
establishing that exigent circunstances excused its nonconpliance
wi th the knock and announce requirenent. In the instant case, the
determ nation becones whether the officers’ need for a no knock

entry was denonstrated with reference to facts particular to their

entry.
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We agree with the trial court that sufficient particularized
evi dence existed to support the conclusion that the officers had an
obj ectively reasonable belief that their personal safety was in
danger because of appellant’s and Kenyon’s prior violent and
crimnal actions. Wile we recognize that a reasonable belief that
firearms may be within the residence, standing alone, is clearly
insufficient to excuse a knock and announce requirenment, see
Murphy, 69 F.3d at 243 (quoting Marts, 986 F.2d at 1218),
additional facts created exigent circunstances in the instant case.
Appel  ant had a long crimnal background, including drug, assault,
burgl ary, and handgun convictions, was currently on parole, and,
nmost inportantly, had pulled a conceal ed weapon to resist arrest
and flee fromlaw enforcenent in the past. That resulted in the
police shooting at appellant, putting officers and bystanders in
harm s way. Although the presence of a gun in a hone is hardly
unique in today’'s society, there is a reasonable basis for the
police to conclude that the appellant would use a gun when
conf r ont ed.

Mor eover, appellant’s wife, Angela Kenyon, was believed to be
in the apartnment at the tine it was searched. As the United States
Court of Appeals for the Nnth Grcuit did in Maden, we believe the
situation becane significantly nore dangerous for |aw enforcenent
officers with the suspected presence of another dangerous crim nal.

Kenyon had a long crimnal record which included nmultiple charges
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of arnmed robbery and drug offenses. Additionally, she was wanted
on an outstanding violation of probation warrant.

In short, we believe that appellant’s crimnal record and
propensity for violent behavior in the past, coupled with his
wife's past violent crimnal activity and her fear of being picked
up on the active warrant, were exigent circunstances in which the
risk to the police officers’ safety justified a no-knock entry into
appel l ant’ s hone.

V.

Appel | ant next asserts that the trial court erred in failing
to disclose the contents of a jury note sent to the judge during
deliberations in the Garrison/Maples trial. W do not reach this
issue as it is nmoot in light of our decision to remand this trial

based on the trial court’s erroneous joinder of the two cases.

VI .

Appellant’s final assertion of error is that the evidence was
insufficient to sustain his convictions in both trials. There is
sufficient evidence to convict when, after viewi ng the evidence in
the Iight nost favorable to the prosecution, any rational trier of
fact could have found the essential elenents of the crinme beyond a
reasonabl e doubt. Dawson v. State, 329 M. 275, 281 (1993)
(quoting Jackson v. Virginia, 443 U S 307, 319 (1979)). Appellate

review is fashioned in such a way as to give “full play to the
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responsibility of the trier of fact fairly to resolve conflicts in
the testinmony, to weigh the evidence, and to draw reasonable
inferences frombasic facts to ultimate facts.” Barnhard v. State,
86 Md. App. 518, 532 (1991) (quoting Jackson, 443 U S. at 319).
We shall examne each trial separately to determ ne whether
sufficient evidence existed to convict appellant.
Quigley Trial
Appel l ant readily acknow edges that unexpl ai ned, exclusive
possession of recently stolen goods permts an inference that the
possessor is the thief. Guant v. State, 318 M. 672, 680 (1990).
He argues, however, that the itens recovered from his house were
not “recently stolen” because they were found in appellant’s
possession 10 nonths after the break-ins and thefts occurred. In
Ganble v. State, 2 M. App. 271, 275 (1967), we stated that:
The requirenent that goods be “recently”
stolen is arelative one. In Anglin v. State,
1 Md. App. [85,] at 92 [(1967)], this court,
quoting Butz v. State, 221 Ml. 68, 77, said:
The term “recent” when wused in
connection wth recently stolen
goods, is a relative term and its
meaning as applied to a given case
will vary with the circunstances of
the case. (Ctations omtted.)
In Jordan v. State, 24 M. App. 267, 275 (1975), we had “no
difficulty in holding the 10 nonth periods to be recent under the
rule.”

In the instant case, a gold Cartier watch, an Onega scuba

diving watch, a Swatch watch, an imtation Rolex watch, other
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wat ches, as well as coins, jewelry, and a canvass Sierra bag were
stolen from Qigley's honme. The Cartier watch, QOrega scuba diving
wat ch, the imtation Rolex watch, and the canvass Sierra bag were
recovered from appellant’s hone. W believe that the nunber of
itenms recovered, as well as the uniqueness of the itens allow the
inference that appellant stole the itens even though they were
recovered ten nonths |ater. Thus, we believe the goods were
“recently stolen.” A rational trier of fact could have reasonably
concluded, as this jury did, that appellant’s possession of these
goods indicated that he had broken into the houses and stolen the
itens. We therefore affirmappellant’s conviction for the daytine

housebr eaki ng of Quigley’'s hone and theft of property.
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Garrison/ Mapl es Tri al

While we have already determned that the trial court
inproperly joined the charges of the break-ins and thefts from
Garrison and Maples hones, we nonethel ess address the issue of
whet her the evidence was sufficient to support the conviction
because when the conviction is reversed due to insufficient
evi dence, double jeopardy precludes the defendant from being
retried on the sane charge. Bacon v. State, 322 Ml. 140 (1991).
Thus, if an appellate court determnes that two or nore charges
were inmproperly joined, the renedy usually is a newtrial; if an
appel  ate court determ nes the evidence was insufficient to support
appellant’s convictions, however, the renmedy is an outright
reversal of the conviction without the possibility of appellant
being retri ed.

In arguing that the evidence was insufficient to support his
conviction in the Grrison/Maples trial, appellant again argues
that the itens recovered fromhis house were not “recently stol en”
because they were found in his possession 10 nonths after the
break-ins and thefts occurred. The argunent is equally wthout
merit in the Garrison/ Maples case. A canctorder was stolen from
Mapl es’s honme; the same canctorder’” was found in appellant’s
possession. Two of the itens stolen from Garrison’s house incl uded
an antique watch and a gym bag, both of which were recovered from

appel l ant’s house. For the reasons set forth in our analysis of

" The police were able to determine that the camcorder was the same because the serial number was identical.
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the Quigley trial, arational trier of fact could have reasonably
concluded in the Garrison/Maples trial, as this jury did, that
appellant’s possession of the goods stolen from Garrison’s and
Mapl es’ s honmes indicated that he had broken into the houses and
stolen the itens. Therefore, the evidence was sufficient to

convict appellant in the Garrison/ Mapl es case.

JUDGMVMENT IN THE QU GLEY TRIAL
AFFI RMVED; JUDGVENT [\ THE
GARRI SON MAPLES TRI AL REVERSED AND
REMANDED FOR NEW  TRI ALS W\
ACCORDANCE WTH THI'S OPI NI ON

COSTS TO BE PAI D ¥ BY APPELLANT AND
Y% BY MONTGOMERY COUNTY.
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