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The State of Maryland appeals froma judgnent of the Circuit
Court for Prince CGeorge’s County that sentenced the defendant, in
violation of Ml. Code (1954, 1996 Repl. Vol.), Art. 27, 8§ 286(f),
to a twenty year term of incarceration, suspended the sentence,
pl aced t he def endant on supervised probation for five years, then
commtted the defendant to a drug treatnent program pursuant to M.
Code (1982, 1994 Repl. Vol., 1996 Supp.), § 8-507 of the Health-
Ceneral Article. The State, alleging that the sentence inposed was
i nproper, appeals pursuant to section 12-302(c)(3) of the Courts
and Judicial Proceedings Article, which provides: “The State may
appeal froma final judgnent if the State alleges that the tria
court failed to inpose the sentence specifically mandated by the

Code.” W shall vacate the sentence inposed by the trial court.

The Facts

Dilante Antoni o Wieel er, appellee, pled guilty to distribution
of over sixteen ounces of phencyclidine (PCP) in violation of
Article 27, Section 286(f)(1)(vi) and to use of a handgun in
relation to a drug trafficking crinme, in violation of Article 27,
Section 281A(b) of the Maryland Code. At a 13 April 1995 heari ng,
appellee pled guilty to the distribution and handgun charges. He
agreed that if the case were to go to trial, the State would be
able to prove the facts contained in the Statenent of Probable

Cause. The Statenent of Probabl e Cause provided:



On 11/10/94, at approximately 4:40 PM, TF[Q Paul k
arrived at the predetermned |ocation at the Exxon gas
station located at the intersection of Forestville Road
and Marl boro Pike, Prince Ceorges County[,] MD. At
approximately 4:45 PMthe defendant . . . arrived at this
| ocation and nmet with TFO Paul k. The defendant produced
fromwithin his clothing a 16 oz. quantity of PCP which
was exchanged with TFO Paul k for the sum of $5, 200. 00.
The defendant . . . then fled the area and w as]
subsequently arrested. The defendant was found to be in
possession at the tinme of the narcotic transaction a sem
auto .25 cal. handgun. TFO Paul k knows the above
schedule Il drug to be phencycl[i]dine (PCP) from his
training and experience. Wile the def. was fleeing from
the arrest team he discarded the handgun. The handgun
was then seized.

The State’s Attorney supplenented these facts at the hearing,
addi ng that the substance purchased from appellee was in fact
phencyclidine and the anobunt seized was sixteen and one-half
ounces. The State's Attorney also noted that the handgun seized
from appel | ee was operabl e.

Appel | ee was sentenced on 10 January 1997. The trial court
sentenced appellee to twenty years’ inprisonnent on each count,
suspended t he sentence, and pl aced appel |l ee on supervi sed probation
for five years. The court also found appellee to be drug dependent
and coomtted himto an inpatient drug treatnent facility pursuant
to section 8-507 of the Heal th-Ceneral Article.

The State presents a single issue on appeal: “Did the court

bel ow render an illegal sentence?”

Di scussi on



In order properly to resolve the case sub judice, we nust
exam ne two closely rel ated questions:

A My atrial court sentence a defendant to twenty
years inprisonnent for violating section 286(f) of
Article 27 and then suspend all of the sentence?

B. Does a trial court have the discretion to commt
a defendant who viol ated section 286(f) of Article 27 to
drug treatnent prior to the inposition of the mandatory
sent ence?

We answer both questions in the negative and shall vacate the trial
court’s sentence.

The resolution of these two questions involves the
construction of section 286(f) of Article 27. The ultimate goal of
statutory construction is to ascertain and effect the intent of the
Legislature. Arnstead v. State, 342 Ml. 38, 56 (1996); Cark v.
State, 115 Md. App. 208, 211, cert. granted, M. __ (1997).
In determning legislative intent, we first exam ne the | anguage of
the statute itself. Arnmstead, 342 Ml. at 56; State v. Thonpson,
332 M. 1, 6-7 (1993). The words of the statute should be given
their ordinary and common mneaning. “@ving the words their
ordinary and common neaning ‘in light of the full context in which
they appear, and in |ight of external manifestations of intent or
general purpose avail able through other evidence,” normally wll
result in the discovery of the Legislature’'s intent.” Harris v.
State, 331 Md. 137, 146 (1993) (quoting D ckerson v. State, 324 M.
163, 170-71 (1991)); see also McNeil v. State, 112 M. App. 434,
451 (1996) (quoting Harris). W my also consider extrinsic
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evi dence of |egislative intent such as amendnents that took place
to the statute during the legislative process, the statute's
relationship to prior legislation, judicial interpretation or
treatnent of other statutes dealing with a simlar subject matter,
and “other material that fairly bears on the fundanental issue of
| egi sl ative purpose or goal.” Wnn v. State, 313 M. 533, 539
(1988) (quoti ng Kaczorowski v. Cty of Baltinore, 309 M. 505
(1987)). Wth these principles in mnd, we shall exam ne section

286 and in particular subsection f.

A.  Suspension of the Sentence
The pertinent provisions of section 286 provide:

(a) Except as authorized by this subheading, it is
unl awful for any person:

(1) To manufacture, distribute, or dispense, or to
possess a controlled dangerous substance in
sufficient quantity to reasonably indicate under

al | circunstances an intent to manufacture
distribute, or dispense, a controlled dangerous
subst ance .

(b) Any person who violates any of the provisions
of subsection (a) of this section with respect to:

(2) Phencyclidine . . . is guilty of a felony and
is subject to inprisonnment for not nore than 20
years, or a fine of not nore than $20, 000, or both.

(f)(1) If a person violates subsection (a)(1l) of
this section and the violation involves any of the
follow ng controll ed dangerous substances, in the
amounts indicated, the person is subject to the
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penalties provided in paragraph (3) of this
subsecti on upon conviction:

(vi) 16 ounces or nore of phencyclidine in liquid
form.

(3)(i) A person convicted of violating paragraph
(1) of this subsection is guilty of a felony and
shall be sentenced as otherwise provided for in
this section, except that it is mandatory upon the
court to inpose no less than 5 years’ inprisonnent,
and neither that termof inprisonment nor any part
of it may be suspended.

In the case sub judice, the trial court sentenced appellant to
a twenty-year termof incarceration for violating section 286(f) of
Article 27. The court then suspended that sentence and pl aced
appel | ee on supervised probation for a period of five years. The
State contends the trial court erred in failing to inpose the
mandat ory sentence under section 286(f)(1). W agree.

Appel l ee pled guilty to possessing over 16 ounces of PCP with
intent to distribute in violation of section 286(f) of Article 27.
A person found to have violated section 286(f) “shall be sentenced
as otherwise provided for in this section, except that it is
mandatory wupon the court to inpose no less than 5 years’
i nprisonnent, and neither that termof inprisonment nor any part of
it my be suspended.” Art. 27, 8 286(f)(3)(i).

A person who violates section 286(f), by violating section

286(a)(1l) in specified drug anobunts, is sentenced pursuant to the

ot her applicable provisions of section 286. Section 286(b)(2) is



t he applicabl e sentencing provision for distribution of PCP. Under
this section, a violation of section 286(a) is punishable by up to
twenty years’ inprisonment, or a $20,000 fine, or both. Section
286(f), however, provides that at least five years of any prison
sentence inposed under section 286(b)(2) is mandatory if the
viol ation of section 286(a) involves sixteen ounces or nore of PCP.
The plain language of the statute indicates the Legislature
intended to punish nore severely persons who are nmanufacturing,
di stributing, or dispensing certain controlled dangerous substances
in large quantities.

We note other evidence that is in accord with the |egislative
intent gleaned fromthe plain | anguage of the statute. |In Anderson
v. State, 89 Md. App. 712, 717-18 (1991), we noted:

Section 286(f)(1)(v) is part of the “Drug Kingpin
Act” of 1989. The inpetus for the bill, SB 400/ HB 502,
cane fromthe CGovernor's office. Section 286(f)(1)(v) is
part of "The Distribution of Large Quantities Conponent."
The Briefing Docunent that acconpanied SB 400/ HB 502
states, at p. 5:

"Thi s conponent recogni zes that there needs to
be sone distinction nmade between the individual who
handl es a substantial volunme of drugs as conpared
to the person who handles a mninmal anount. | t
also attenpts to give the courts guidance wth
regard to the severity of possessing a certain
| evel of a controlled dangerous substance. To help
| aw enforcenent officers have an inpact upon the
volunme drug dealer, this conponent does the
fol | ow ng:

— It distinguishes the volunme drug dealer fromthe
street corner dealer by establishing a mandatory
m nimum penalty of 5 years in jail for the
possession of certain threshold quantities of a
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controll ed dangerous substance. The substances
identified in the legislation are the sanme as those
currently included in the Drug Inportation
Statute." [Footnote omtted.]

As the plain language of the statute and the extrinsic
evi dence point out, section 286(f) of Article 27 was enacted to
puni sh nore severely persons who engage in the manufacture or
distribution of a high volune of drugs. Appellee, who was a high
vol une deal er of PCP under the statute, was subject to a m ninum
mandatory five-year prison sentence in accordance with section
286(f)(3)(1). The trial court erred in failing to sentence
appellee to a mandatory five years’ inprisonnent.

We shall, accordingly, remand this case to the circuit court
for Prince CGeorge’s County in order for the trial court to inpose
a sentence in conformty with section 286(f)(3)(i) of Article 27.
Al t hough such a remand woul d normal Iy be dispositive of an appeal,

we neverthel ess shall address the second inportant issue presented

by the State in order to provide gui dance on renand.

B. Sentencing to Drug Treatnent
The nore inportant issue we address is whether the trial court
had the discretion to commt appellee to a drug treatnent facility
prior to the inposition of the sentence mandated by section
286(f)(3) (i) of Article 27. The statute providing for comm t nent
to drug treatnent facilities in crimnal cases is contained in the

Heal t h- General Article. The relevant provision provides:



If a court finds in a crimnal case that a defendant has

an al cohol or drug dependency, the court may commt the

def endant as a condition of rel ease, after conviction, or

at any other tine the defendant voluntarily agrees to

treatment to the Departnent for inpatient, residential,

or outpatient treatnent.

Md. Code (1982, 1994 Repl. Vol., 1996 Supp.), 8§ 8-507 of the
Heal t h- General Article.

It is clear that section 286(f)(3)(i) of Article 27 provides
for a mandatory sentence of five years’ inprisonnent. The issue in
this case concerns the rel ati onshi p between the nandatory sentence
under section 286(f)(3)(i) and the discretion of the trial court to
commt a crimnal defendant to a drug treatnent facility prior to
or in lieu of the inposition of the nmandatory sentence.

As we discussed supra, the plain |anguage of section 286(f)
and the extrinsic evidence indicate that the Legislature was
concerned with high volunme drug deal ers and i ntended to punish such
dealers nore severely. The nore severe punishnent under that
subsection includes a nmandatory five-year term of incarceration
Addi tionally, subsection f of section 286, unlike subsection c,
which we shall discuss infra, does not give the trial court
di scretion to conmt a defendant who is in violation of subsection
f to drug treatnment prior to the inposition of the mandatory
portion of the sentence.

Al t hough we have not addressed the trial court’s discretion to

commt a defendant to drug treatnent prior to the inposition of a

mandat ory sentence in the context of section 286(f), we have
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addressed the court’s discretion in relation to two-tinme offenders
who violated section 286(c). We shall exam ne those cases for
gui dance.

Section 286(c) provides:

A person who is convicted under subsection (b)(1) or
subsection (b)(2) of this section, or of conspiracy to
viol ate subsection (b)(1) or (b)(2) of this section shal
be sentenced to inprisonment for not |less than 10 years
if the person previously has been convi ct ed:

(i) Under subsection (b)(1) or subsection (b)(2) of
this section;

(2) The prison sentence of a person sentenced under
subsection (b)(1) or subsection (b)(2) of this section,
or of conspiracy to violate subsection (b)(1) or
subsection (b)(2) of this section or any conbi nati on of
t hese of fenses, as a second of fender may not be suspended
to less than 10 years, and the person nmay be paroled
during that period only in accordance with Article 31B,
§ 11 of the Code.

(3) This subsection does not prevent, prohibit, or

make ineligible a convicted defendant from partici pating

in the rehabilitation programunder Title 8, Subtitle 5

of the Health-General Article, because of the I ength of

sentence, if inposed under subsection (b)(1) of this

section. [Enphasis added.]

Li ke section 286(f), which inposes a nmandatory sentence on
of fenders of section 286(b) in certain high volune drug anounts,
section 286(c) inposes a nandatory sentence on two-tinme offenders
of section 286(b). In Collins v. State, 89 MI. App. 273 (1991), we
exam ned whether the trial court had the discretion to commt a

crimnal defendant, who had been convicted under section 286(b) (1),

to drug treatnment despite the m ni num nmandatory sentence inposed by
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section 286(c)(1). W ultimately held that the trial court “had
the discretion to commt appellant for drug treatnment prior to the
i nposition of the mandatory sentence.” 1d. at 288. W expl ai ned:

A sinmple reading of the statute suggests that a second
drug of fender sentenced under subsection (b)(1), such as
appellant, remains eligible for drug treatnent under
8 8-507(a) of the Health-Gen. Article. Thi s concl usi on
becones i nescapabl e, however, upon reading the current
version of subsection (c) alongside its predecessor.
Prior to 1988, all subsequent drug offenses were treated
simlarly, whether it was the second or the seventh. M.
Code Ann. Art. 27, 8§ 286(b)(1) (1957, 1987 Repl. Vol .),
read as foll ows:

"(b) Any person who violates any of the provisions
of subsection (a) wth respect to:

"(1) A substance classified in Schedules | or |
which is a narcotic drug is guilty of a felony and
is subject to inprisonnment for not nore than 20
years, or a fine of not nore than $25, 000, or both.
Any person who has previously been convicted under
this paragraph shall be sentenced to inprisonnent
for not less than 10 years. The prison sentence
of a person sentenced under this paragraph as a
repeat offender may not be suspended to | ess than
10 years, and the person nmay be parol ed during that
period only in accordance with Article 31B, 8§ 11 of
t he Code. This subsection does not prevent,
pr ohi bi t or make ineligible any convicted
defendant fromparticipating in the rehabilitation
program under Title 9, Subtitle 6 of the
Heal t h-General Article [now Title 8, Subtitle 5],
because of the I ength of sentence.”

Under this earlier version of § 286, there was no doubt
that a subsequent offender was eligible for drug
treatnent in lieu of a mandatory sentence.

In 1988, however, in response to the greatly
increased nunber of repeat drug offenders Dbeing
prosecuted in Maryland, the Legislature anended Art. 27,
8§ 286 to provide for increased penalties for third and
fourth offenses. Current 8 286(c) addresses second
of fenders, 8§ 286(d) third offenders, and 8 286(e) fourth
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of fenders. Only 8 286(c), however, contains the | anguage
of former 8 286(b)(1), allowing for drug treatnent which
is at issue here. Wil e previously all subsequent drug
of fenders had been eligible for drug treatnment, it is
clear that the Legislature now has nade a determ nation
that, anong repeat offenders, only second offenders wll
remain eligible for such treatnent.

This reading of Art. 27, 8 286 is borne out by the

| egislative history of the bill. See Senate Judici al
Proceedings Commttee, Bill Analysis, House Bill 606
(1988), at 1:

"I'n the case of a second conviction, eligibility
for a rehabilitation program wunder Title 9,
Subtitle 6 [now Title 8, Subtitle 5] of the
Heal t h- General Article is not precluded because of
the length of the sentence inposed if the violation
involves a Schedule I or Il narcotic drug."

Prior to 1988, all subsequent offenders were treated
equally with respect to both sentencing and eligibility
for drug treatnment. See Bill Analysis, supra, at 1-2.
In anmending 8 286, the Legislature increased the
mandat ory penalties for third and fourth offenders and
elimnated their eligibility for drug treatnent. The
mandatory sentence for second offenders, however,
remai ned the sanme and the only conclusion that can be
drawn from the retention of the I|anguage now in
subsection (c)(3) is that a second offender's eligibility
for drug treatnment remained unchanged as well. To read
the statute differently would render the current version
of subsection (c)(3) neaningless. Statutes should be
construed "so that no part is ‘rendered surplusage,
superfluous, neaningless or nugatory.’” Mont gomer y
County v. MDonald, 68 Mi. App. 307, 317 (1986), quoting
Bal ti nore Building and Constr. Trades Council v. Barnes,
290 md. 9, 15 (1981).

Appl yi ng our reading of the statute to this case, we
hold that the trial court erred in holding that it had no
di scretion to sentence appellant to drug treatnent in
lieu of the mandatory sentence. Appel | ant has one prior
drug conviction and she was sentenced under Art. 27
§ 286(b)(1). As such, she remains eligible for drug



treatment pursuant to 8 8-507(a) of the Health-GCen.
Article. [Brackets in original, footnotes omtted.]

Collins, 89 Md. App. 291-93.

The Court of Appeals, in State v. Thonpson, 332 MI. 1, 3
(1993), exam ned “whether a defendant, who is commtted to a drug
treatnment center pursuant to Maryl and Code (1982, 1990 Repl. Vol .),
8§ 8-507 of the Health-General Article and successfully conpletes
the programof treatnent, is required to serve the bal ance of the
mandat orily i nmposed m ni num sentence of incarceration prescribed by
Maryl and Code (1957, 1992 Repl. Vol.), Article 27, 8§ 286(c)(1).”
Comrenting on our holding in Collins, now Chief Judge Bell noted:
“I't held that a trial court has the discretion, under section
286(c)(3), to commt a second tine drug offender to treatnent prior
to the inposition of the nmandatory sentence.” Thonpson, 332 Ml. at
9. In concluding that a defendant who successfully conpletes a
drug rehabilitation programwas not required to serve the renai nder
of his or her mandatory sentence inposed pursuant to section
286(c) (1), the Court comented that “[o]nce it has been determ ned
that section 286(c)(3) provides the trial court with discretion to
utilize section 8-507 as a sentencing option, what happens to a
def endant comm tted pursuant to that section is controlled by the
procedure therein prescribed.” 1d. at 11.

We note both Collins and Thonpson recognize that when a
crimnal defendant violates a subsection of section 286 of Article

27 that provides for a nmandatory sentence, he or she, once
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sentenced, is not eligible for treatnment prior to the serving of
the mandatory portion of the sentence. Both cases al so recognize
that in order to coomt a defendant to drug treatnent pursuant to
the Heal th-CGeneral Article prior to the inposition of the mandatory
sentence under section 286(c), a statutory provision nust give the
trial court discretion to do so. For a second-tinme drug offender
sentenced to a mandatory termof incarceration pursuant to section
286(c)(1), it is section 286(c)(3) that provides the court wth
such discretion. Section 286(c)(3) provides: “This subsection does
not prevent, prohibit, or make ineligible a convicted defendant
from participating in the rehabilitation program under Title 8,
Subtitle 5 of the Health-CGeneral Article, because of the |ength of
sentence, if inposed under subsection (b) (1) of this section.”

It is clear that subsection f of section 286, under which
appellant was sentenced, does not contain a provision |ike
286(c)(3) that would give the trial court discretion to commt a
crimnal defendant to drug treatnent prior to the inposition of the
mandat ory sentence. Based on the plain | anguage of section 286(f)
and a conparison to section 286(c)(3), which gives the trial court
discretion as to individuals sentenced pursuant to section
286(c) (1), we hold that the trial court does not have discretion to
sentence a defendant, who violated section 286(f), to drug
treatment prior to the serving of the mandatory portion of the

sent ence. Accordingly, the trial court erred in sentencing



appellant to drug treatnent prior to the serving of the nmandatory

five year sentence.!
SENTENCE VACATED, CASE RENMANDED
FOR RESENTENCI NG | N ACCORDANCE
WTH THI'S OPI NI QN; COSTS TO BE

PAI D BY APPELLEE

! Due to the resolution of this issue, we shall not address the

sentencing of appellee pursuant to section 281A of Article 27,
whi ch al so provides for a mandatory sentence, or the rescinding of
the conmmtnent order issued by the trial court on 22 January 1997,
after appell ee absconded fromdrug treatnent. W nerely note that
the nmethod by which the trial court attenpted to rescind appellee’ s
sentence was i nproper.
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