This case arises out of Baltinore City's efforts to regulate
the operation of adult entertai nnent businesses, and presents two
questions involving the application of such regulations to a
busi ness qualifying as a nonconform ng use. The Cty of Baltinore
(the CGty) appeals from a decision of the Crcuit Court for
Baltinore Gty holding that 1) Denbo, Inc. (Denbo), appellee, did
not abandon its nonconformng use by failing for two years to apply
for a license to operate an adult entertai nnment business, and 2)
the City’'s licensing requirenents were not applicable to Denbo
because it qualified as a nonconform ng use. Denbo acquired
nonconform ng use status because it operated a business involving
partially nude dancing prior to the enactnment of an ordinance
prohi biting such business activity in a B-3 zone and requiring the
licensing of all such businesses. W hold that the circuit court
was correct in concluding that Denbo did not abandon its
nonconformng use by failing to apply for a license, but erred in
its order that Denbo was exenpt fromthe |icensing provisions of

t he ordi nance.?

The parties and the circuit court refer to Denbo as the
entity to be licensed. Technically, the ordinance requires
licensing of the person who is the owner and operator of the
adult entertai nment business. The owner and operator of Denbo is
Donal d Denbo. Because in this case there is no issue that
requires a distinction between the corporation, Denbo, Inc., and
t he individual, Donald Denbo, we shall for convenience include
Donal d Denbo within the term Denbo, and refer to Denbo in the
si ngul ar neuter.



LEGAL AND FACTUAL BACKGROUND
Baltinmore Gty Ordi nance No. 443 (the Ordi nance), enacted on
Decenber 15, 1994, regulates the use of “adult entertainnent”
busi nesses, “where persons appear in a state of total or partial
nudity.”? The Mayor and City Council, in the Odinance, expressed
concern for the secondary effects upon citizens’ health and safety
which have been found to flow from the operation of adult
ent ertai nment busi nesses.
Denbo’ s busi ness, known as the “Gentlenen’s Gold O ub” (the
Gold Aub), is located in | eased prem ses at 5801 Pul aski Hi ghway,
in a B-3 zoning district. Prior to enactnent of the Ordinance,
there was no use known as “adult entertainnment,” and Denbo’s
operations, which included partially nude dancing, were a permtted
use in a B-3 district as a “tavern, including live entertai nnment
and dancing.” Denbo operated the Gold Cub under a use and
occupancy permt issued July 29, 1992.
The Ordinance defines “adult entertainnment” and *“adult
entertai nment business” and makes the operation of an adult
entertai nment business in a B-3 district unlawful, except as a

nonconformng use.® See Baltinore Gty Code, Art. 30, 8§ 13.0-2,

’Ordi nance No. 443 originated as Bill No. 773, which
repeal ed and re-ordai ned with anendnents O di nance No. 258.

%Section 8.0-6(L) allowed adult entertainment in a B-5
district by special exception. See Baltinore Cty Code, Art. 30,
8§ 8.06(L).
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8.0-6(L). A lawful nonconformng use is established if a property
owner can denonstrate that before and at the time of adoption of
t he zoning ordi nance, he was using his land in a then-lawful manner
for a use which by later legislation becane non-permtted. See
Lone v. Montgonery County, 85 M. App. 477, 496 (1991). Denbo’s
busi ness qualified as a nonconform ng use upon enactnment of the
O di nance.

The Odinance also required that all existing adult
ent ertai nnent businesses obtain a permt to operate as such, and
that such permts “shall be issued upon paynment of fees, and shal
expire on June 30, 1995.” Baltinore City Code, Art. 30, § 11.0-8.
By Ordinance 443, the permt requirenent was nodified to be a
requirenent for a “license.” 1d. at §8 11.0-8(a).

On January 16, 1995, the Conm ssioner of the Baltinmore City
Depart ment of Housing and Community Devel opnent (the DHCD) sent a
letter to owners of adult entertainnment businesses, including
Denbo, which explained the licensing requirenents of the new
O di nance. He advised that wunder the Odinance, owners of
busi nesses, including those qualifying as nonconform ng uses, were
required to apply to the DHCD for a license to operate an adult
ent ertai nment business. Busi nesses qualifying as nonconform ng
uses were given until June 1995 to conply with the Odinance.
Denbo, although aware of the requirenent, did not apply for such

| i cense.



At a neeting between adult entertainment establishnment
operators and the DHCD, other operators questioned why Denbo did
not have a |icense. In response, the Baltinmore Cty Zoning
Adm ni strator inmrediately sent inspectors to the Gold O ub, and on
Decenber 4, 1996, issued a violation notice that required adult
entertai nnent activities be discontinued.* Two days |ater, Denbo
filed a Notice of Appeal to the Baltinore Board of Minicipal and
Zoni ng Appeal s (the Board) requesting a permt to use the prem ses
as a tavern with l[ive entertai nnent and danci ng, including adult
entertai nment. The Zoning Adm nistrator considered the appeal to
be a request by Denbo for a license,® but denied its request on
grounds that it was no longer eligible for a license as a
nonconformng adult entertai nment business in a B-3 zone. The
Zoni ng Adm ni strator reasoned that Denbo’'s failure to apply for a
license for over a year rendered its adult entertai nment business
illegal, and the illegal operation constituted an abandonnent of
its | awful nonconform ng use status.

At the hearing before the Board, there was testinony from

several witnesses that from 1989 to 1995 there had been adult

“The violation notice was issued to Gus and Marl ene d ava,
owners of the property on which Denbo operated the Gold C ub.

*Denbo does not consider the application to be one for a
license, but rather, contends it is not subject to the licensing
requirenents.
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entertainment® at the Gold Club. The Board inpliedly found that
prior to the enactnent of the Ordinance, Denbo was engaged in an
adult entertai nnent business. On appeal, the parties agree that
Denbo was engaged in an adult entertai nnent business prior to the
enact nent date of the Ordinance.

The Board al so found that Denbo knew about the provisions of
the Ordinance, and knew that it was operating an adult
entertai nment business for which it should have obtained a |icense.
It found that no | awful nonconform ng use existed for operation of
an adult entertainment business, apparently because it considered
that, wthout a license, Denbo’'s operations were illegal. I t
deni ed Denbo’ s request to use the prem ses for adult entertai nnent
because it “would be injurious and affect the general welfare and
norals of the community.”

The circuit court reversed the Board in an oral opinion,
followed by a witten order. It found that Denbo “has established
a valid, lawful, non-conform ng use,” which was not term nated by
Denbo’s failure to obtain a permt for adult entertainnment. The
court directed the Gty to issue a certificate of occupancy to
Denbo “to use the premses for a tavern with |ive entertainnent,
danci ng, and adult entertainnent.” It further ordered that the

Ordinance requirenent that a |license be obtained to operate an

‘When we refer to “adult entertainment” activity occurring
prior to the O dinance, we nean activities involving “total or
partial nudity” later defined in the Odinance as “adult
entertai nnent.”
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adult entertai nnent busi ness was unenforceable as to Denbo because

of its prior nonconformng use.

DI SCUSSI ON

In our review of this adm nistrative decision, our role is
“essentially to repeat the task of the circuit court . . . .7
Mortimer v. Howard Research and Dev. Corp., 83 Ml. App. 432, 442
(1990). “In review ng a decision of an adm nistrative agency, both
circuit courts and appellate courts enploy the substantial evidence
test.” Kade v. Charles H H ckey Sch., 80 M. App. 721, 725 (1989).
"The scope of review is |limted to whether a reasoning mnd
reasonably could have reached the factual conclusion the agency
reached.” 1d. (quoting Baltinore Lutheran H gh Sch. Ass'n, Inc. v.
Enpl oynent Security Admn., 302 Ml. 649, 662 (1985)). “A review ng
court, however, always has the right to determne if the
adm ni strative body nmade an error of law.” Id. (quoting Baltinore
Lut heran, 302 Mi. at 662). |In this case, as we discuss below, it
was an error of law that marred the decision of the Board.

We find that appellant, appellee, and the Board all failed to
recogni ze the distinction between the nunicipal power to zone and
the separate nunicipal power to |icense. The parties inproperly
merge these separate concepts in their analysis of the rules
pertaining to nonconform ng uses. We consider the distinction

bet ween these concepts to be critical, and hold that a property
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owner wll not lose its nonconform ng use status accorded under
zoning laws sinply by its failure to conply with a licensing | aw.
We agree, however, with appellant’s contention that even if a
property owner retains its right to a nonconformng use, it is
nonet hel ess required to conply wth subsequently enacted |icensing

provi sions regul ati ng such use.

Zoni ng and Licensing: D fferent Minicipal Functions
As indicated, the distinction between the municipal powers to
zone and to license is critical to our analysis. The underlying
nature and purpose of these two distinct types of regulation were
wel | delineated by the Suprenme Court of Nevada in Primmv. Gty of
Reno, 252 P.2d 835 (Nev. 1953), which expl ai ned:

Regul ati on of |and use through zoni ng has
becone desirable in urban comunities in order
that a reasonable and orderly segregation of
residential, comercial and industrial areas
be had. Such regulation is primarily concerned
with uniformty of land use and stability of
community gr ow h. |t IS gener al and
conprehensive in scope and the considerations
whi ch govern it are, accordingly, general and
conprehensi ve. Regul ation of certain types of
busi nesses through discretionary licensing is
made necessary by the fact that the inherent
character of those businesses is such that
wi t hout regulation they m ght be so operated
as to becone nuisances. Such regulation is
primarily concerned with proper operation or
with Iimtation or distribution or outright
suppression of operation. It is special and
limted in scope and governed by consi deration
of the circunstances applying, at the tine
application is nade, to the particular
busi ness under consideration, the person
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applying and the | ocation proposed.

ld. at 839 (citations omtted). The difference between zoni ng and
licensing has also been explained by characterizing a zoning
ordi nance as one whi ch invol ves “a conprehensive or master plan for
dividing the comunity into zones where specified uses are
permtted,” as conpared with licensing |law which “is directed at
one particular activity no matter where in the town it is carried
out.” Maybee v. Town of Newfield, 789 F. Supp. 86, 89-90 (N.D.N.Y.
1992). Put nore sinply, licensing “regul ates establishnments based
on the type of business they conduct,” and zoning regul ates them
“based on their location.” Cty of Batavia v. Allen, 578 N E.2d
597, 599 (IIl. App. Ct. 1991).

As we turn our attention to the Odinance in question, it
becomes clear that the portion that provides that adult
ent ertai nnent businesses can only be located in a B-5 district,
excluding such businesses in a B-3 district, constitutes an
exercise of the Gty s zoning power because it defines where adult
entertai nment busi nesses can be located. On the other hand, the
sections that set up a licensing requirement for the operation of
adult entertainment are not zoning in nature; rather they exercise
a different aspect of the Cty s police power to regulate the

health, safety, and welfare of its population.” The prelimnary

‘Both the power to zone and the power to license are derived
fromthe police power of the State. See Peter W Sal sich, Jr.
Land Use Regul ation 8§ 1.02 (1991) (regardi ng zoning); Linkus v.
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recitals, which are revealing as to the non-zoning aspects of the
O di nance, include the follow ng:

VWHEREAS, There are in the Cty of
Bal ti nore certain adul t ent ert ai nnment
busi nesses that require special supervision
and regulation in order to protect the health,
safety, and welfare of the custoners of the
busi nesses and the citizens of the Cty of
Bal ti nore; and

WHEREAS, the Mayor and City Council of
Baltinore finds that these adult entertai nnment
busi nesses are frequently used for unlawf ul
sexual activities which can result in sexually
transmtted di seases that threaten the health
and, in the case, of the AIDS virus, the |ives
of citizens; and

VWHEREAS, a reasonable permtting schene
is a valid and legitimte neans of insuring
t hat operators of adul t ent ert ai nnent
busi nesses do not allow their establishnents
to be used as places detrinental to the health
and welfare of the citizens of the Gty of
Bal tinore.

Baltinmore City O dinance No. 258. The Ordinance then proceeds to
create the classification of “adult entertai nment business,” which
i ncl udes a business “where persons appear in a state of total or
partial nudity.” Baltinore Gty Code, Art. 30, § 13.0-2.

Even those businesses qualifying as nonconform ng uses are
requi red under section 11.0-8 of the Ordinance to obtain a |icense
to conduct such business. This section provides that those

busi nesses with nonconformng use status “shall be issued” a

Maryl and State Board of HVAC and Refrigeration Contractors, 114
Md. App. 262, 272-73 (1997) (regarding licensing). Such powers
can be delegated by the state to nunicipalities. See Gno’s,
Inc. v. Mayor of Baltinore, 250 Md. 621, 639 (1968).
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license that is valid until June 30, 1995, upon paynent of the
licensing fee. See id. at 8 11.0-8(b)(1). Wth respect to new
busi nesses seeking to operate with adult entertainnent, t he
Comm ssioner of the DHCD is directed to “investigate the character
and qualifications” of the applicant for such license, and limt
licenses to those persons ascertained to be of “good noral
character.” Id. at 8§ 11.0-8(b)(2). |In nmaking the determ nation of
“good noral character,” the Comm ssioner “shall consider (1) al
crimnal convictions of the applicant, and (2) the business history
of the applicant.” 1d.

The recited purposes of the Odinance set forth above, as well
as the substance of the licensing provisions for adult
entertai nment businesses, clearly denonstrate that these |icensing
provisions are not in the nature of a zoning law, which is
primarily concerned with uniformty of |land use and stability of
| ocation. See Maybee, 789 F. Supp. at 89-90; City of Batavia, 578
N.E 2d at 599; Primm 252 P.2d at 839. Rather, the provisions are
nmore broadly ainmed to protect the health and welfare of the
citizens by |'i censi ng operators of adul t ent ert ai nnent
est abl i shnent s. Accordingly, in our analysis, we separately
consider 1) the rights that Denbo acquired by virtue of its status
as a nonconformng adult entertai nment business under zoning | aws,
and 2) how the licensing provisions of the Ordinance interact with

such zoni ng nonconform ng use status.
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l.
Forfeiture of Nonconform ng Use

Appel | ant contends the circuit court erred when it ruled that
Denbo had a lawful nonconform ng use, and asserts that Denbo’s
nonconform ng use was | egally “abandoned” when it failed to apply
for a license to operate an adult entertai nment business after
passage of the O dinance. Appel  ant argues that while a pre-
exi sting nonconformng use nmay constitute a vested right, Denbo’ s
use of the property without the required license for two years
resulted in a termnation of its once | awmful nonconformng use. It
is this argunment that exhibits appellant’s failure to recognize the
di fference between the power to Iicense and the power to zone, and
t he consequences of such difference. We start our discussion of

this issue with a brief review of the | aw of nonconform ng use.

The Law Governi ng Nonconform ng Use
One of the earliest Maryland cases discussing the right of a
property owner with a legal use to continue that use after passage
of a new zoning ordinance naking the use non-permssible is
Amerei hn v. Kotras, 194 Mi. 591 (1950). In Anerei hn, the Court of
Appeal s expl ained the rationale for recognizi ng nonconform ng uses
as follows:
If a property is used for a factory, and
thereafter the neighborhood in which it is
located is zoned residential, if such

regul ations applied to the factory it would
cease to exist, and the zoning regulation
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woul d have the effect of confiscating such
property and destroying a vested right therein
of the owner. Manifestly this cannot be done,
because it would amount to a confiscation of
the property, and nonconformng use is a
vested right and entitled to constitutional
protection.
ld. at 601. Si nce 1950, Maryl and courts have devel oped and
refined the law regarding the respective rights of zoning
authorities and owners of properties qualifying as nonconform ng
uses. See, e.g. Board of Zoning Appeals v. Myer, 207 M. 389
(1955) (holding that when a property owner at time of adoption of
| ast conprehensive zoning was using land for use which by new
| egi sl ative action becane non-permtted, the owner has a |aw ul
nonconformng use); County Commirs v. Zent, 86 M. App. 745 (1991)
(explaining permssible intensification of nonconform ng use as
conpared to inperm ssible “extension”); MKeny v. Baltinore County,
39 Md. App. 257, 269-70 (1978) (defining four factors to determ ne
whet her current activity is within the scope of nonconformng use).
It has simultaneously been recognized, however, that the
fundanmental problemfacing zoning is the inability to elimnate the
nonconform ng use. See Grant v. Mayor of Baltinore, 212 Md. 301,
308 (1957). Thus, a primary goal of zoning | aw has been “to reduce
nonconformance to conformance as speedily as possible with due
regard to the legitimate interests of all concerned.” I1d. at 307;

see also County Commirs v. Unhler, 78 M. App. 140, 149 (1989).

Wth this goal in mnd, the courts have sanctioned reasonable
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methods to limt the duration of a nonconform ng use. One of these
methods is to require termnation of the use over a reasonable
period of tinme, a nethod known as “anortization.” See Gant, 212
Md. at 315-316; Lone, 85 MJ. App. at 498. The justification for
term nation of nonconform ng uses by anortizati on was expl ai ned by
the Court of Appeals in Stevens v. Cty of Salisbury, 240 Md. 556
(1965):
True anortization provisions alnost if not
universally call for a termnation of non-
conformng uses after the |apse of a
reasonabl e, specified period in order that the

owner may anortize his investnent (the
reasonabl eness of the period depends upon the

nature of the non-conformng use, t he
structures thereon, and the investnent
t herein).

ld. at 570-71. An ordinance is not arbitrary and unconstitutional
on its face if it reveals a reasonable relationship between the
anortization period and the nature of the nonconform ng use. See
Gough v. Board of Zoning Appeals, 21 M. App. 697, 704-07 (1974).

Anot her judicially approved nethod for zoning authorities to
[imt duration of a nonconformng use is to require that it
termnates if legally abandoned for a specified period of tine.
See id. at 704-05. Abandonnment does not depend upon the
| andowner’s intent, but upon whether the property owner failed to
use the property for the time period specified in the zoning
ordi nance that defines abandonnent. See Catonsville Nursing Hone,

Inc. v. Loveman, 349 Mi. 560, 581-82 (1998); Canada’s Tavern, Inc.
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v. Town of & en Echo, 260 Md. 206, 209-11 (1970).

Unlike the present case, the Maryland cases discussing
abandonnent of a nonconform ng use have all involved instances in
whi ch the operation of the nonconform ng use had ceased for sone
period of tine after passage of the new ordi nance. See Stanley D.
Abranms, @uide to Maryland Zoning Decisions § 11.4, at 374-82 (3d
ed. 1992) (discussing Maryland cases). Neither party has cited,
nor has this Court found, any Maryl and cases addressing the issue
of whether failure to apply for a license to conduct the business
that constitutes a | awful nonconform ng use anobunts to abandonnent
of the nonconform ng use status. Appellant cites Meyer to support
his argunent. The Meyer decision, however, does not even address
the issue of abandonnment. Rather, it affirnmed the decision of a
zoning board to grant a permt to a nonconform ng business to build
a 120-foot addition to its building. See Meyer, 207 M. at 401.

A nunber of cases outside of Mryland have considered the
issue and the majority have rejected contentions simlar to those
advanced by the Cty, i.e., that a nonconform ng use is abandoned
by the failure to obtain a license pursuant to a licensing
ordi nance enacted after establishnment of the | egal non-conformng
use. See, e.g., Beugnot v. Coweta County, 500 S.E. 2d 28, 33 (.
Ct. App. 1998); Carol v. Hurst, 431 N. E. 2d 1344, 1348 (I111. App.
Ct. 1982) (holding nonconformng use status is not |lost by failure

to obtain license to operate an autonobile junkyard under a statute
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intended to prevent the easy disposal of stolen vehicles); Board of
Zoni ng Appeals v. Leisz, 686 N E 2d 935, 938 (Ind. C. App. 1997)
(stating that nonconform ng use status is not lost by failure to
regi ster nonconformng rental unit with occupancy by nore than
three wunrelated adults); Trailor CGty, Inc. v. Board of
Adjustnment, 218 N W2d 645, 648 (lowa 1974) (explaining that
nonconformng use remains valid for operation of trailer park
regardless of failure to renew |icense); Denpsey v. Newport Bd. of
Adj ustnents, 941 S.W2d 483, 486 (Ky. C. App. 1997) (holding
nonconform ng use is not abandoned by failure to renew occupati onal
license to use site as autonotive parts repair center and garage);
Cty of Mddlesboro Planning Commin v. Howard, 551 S.W2d 556, 557
(Ky. 1977) (stating that the licensing privilege bore no reasonable
relationship to the zoning | aws, and the penalty of forfeiture of
the right to operate a nonconformng used car lot “is so
di sparate to the ordinary penalty . . . so as to render it void as
discrimnatory and arbitrary”); Derby Ref. Co. v. Cty of Chelsea,
555 N E. 2d 534, 539 (Mass. 1990) (stating that “a wvalid
nonconformng use is not rendered unlawful by failure to possess
requi site governnmental approval, provided that such approval can be
easily obtained”); Board of Selectnmen v. Mnson, 247 N. E.2d 364,
365 (Mass. 1969) (hol ding nonconformng use is not lost by failure
to obtain license to store trailers); Scavone v. Myor of Totowa,

140 A 2d 238, 240 (N. J. Super. C. App. Dv. 1958) (explaining that
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failure to mintain motor vehicle dealer’s license did not
i nval i date nonconform ng use of property for used auto business);
Rubin v. Wallace, 404 N.Y.S.2d 733, 734-35 (N.Y. App. Div. 1978)
(explaining that failure to register certificate of conpliance as
required for nonconformng uses did not effect forfeiture of
nonconform ng status); Henning v. CGoldman, 169 N. Y.S 2d 817, 819
(NY. App. Dv. 1957) (holding nonconformng use status is not | ost
by failure to renew license to operate parking lot); Gty of
Franklin v. Gerovac, 197 NW2ad 772, 774 (Ws. 1972) (holding |ack
of license for salvage yard did not invalidate nonconform ng use
status). See also Kenneth H Young, Anderson’s Anerican Law of
Zoning 8 618 (4th ed. 1995). But see Pushnik v. Henpfield
Township, 402 A 2d 318, 320 (Pa. Commw. Ct. 1979) (holding
nonconformng use forfeited for failure to obtain license to
operate junkyard); Town of Scituate v. O Rourke, 239 A 2d 176, 180
(R 1. 1968) (holding failure to obtain required license prior to
zoni ng prevented acquiring nonconform ng use for junkyard); In re
Chanberlin, 360 A 2d 100, 101-02 (M. 1976) (holding junkyard owner
who did not procure license for fifteen years |ost nonconform ng
use status); Town of WIson v. Kunstmann, 96 N.W2d 709, 712 (Ws.
1959) (hol ding nonconformng use is forfeited for failure to obtain
a permt to park a trailer outside of a trailer park).

We shall follow the majority of jurisdictions and apply the

rule that a valid nonconformng use will not be forfeited by the
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failure of the business owner to secure a |license to operate his
busi ness. W consider that this rule accords reasonabl e protection
to the property right that has been | ong recogni zed under Maryl and
|aw as a vested right subject to constitutional protection. See
Amerei hn, 194 M. at 601. It also reflects and maintains the
di stinction between the nunicipal power to zone and the nunici pal
power to regulate by licensing. On the other hand, such rul e does
not unduly restrict a nmunicipality’'s legitimate goal to regul ate
busi ness to protect the health and welfare of its citizens. As
di scussed below, the Cty retains the right to subject
nonconformng uses to |later police power regul ations governing the

manner or operation of use.

Application of Licensing Reghirenent to Nonconform ng Use
Busi ness
The City conplains that the circuit court’s decision to hold
Denbo exenpt from the licensing requirenent of the Odinance is
discrimnatory and prejudices the Cty's attenpt to regulate adult
entertainment on a uniformbasis as to all operators. It contends
that such decision constitutes an arbitrary abuse of discretion
because it singles out Denbo as exenpt, w thout any expl anation or
justification for such preferential treatnent as conpared wth

other owners of adult entertai nnent businesses. W do not viewthe

circuit court’s decision as an abuse of discretion because the
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deci sion was not discretionary in nature. W agree, however, wth
the Gty s contention that Denbo, as a nonconform ng operator of an
adult entertai nment business, does not stand exenpt fromthe Cty’s
requirenment that all adult entertai nnment businesses be |icensed.
Agai n, proper analysis of the issue requires recognition of the
di stinction between zoning and |icensing.

Nei t her party has cited, nor have we found, any Maryl and case
regarding the issue of whether nonconform ng uses are subject to
subsequently enacted Ilicensing requirenents. The issue has
recei ved considerable attention in other states, however, and the
maj ority rule follows the view that a nonconform ng use busi ness
acquires no exenption from subsequently enacted |icensing
requi renents, provided such requirenments do not effectively
preclude continuation of the business. The Suprene Court of
Washi ngton, sitting en banc, recently expl ai ned:

Courts have consistently recogni zed that
nonconform ng uses are subject to subsequently
enacted reasonable police power regulations.
Only where the regulation would imediately
termnate the nonconform ng use have courts
found the regulation to be invalid as applied
to the nonconformng use. These rulings are
consi st ent with the principle that a
nonconf or m ng use has a “vested” or
“protected” right to continue .
Rhod- A-Zal ea & 35'", Inc. v. Snohom sh County, 959 P.2d 1024, 1029
(Wash. 1998) (en banc). The court went on to explain that, as a

policy matter, to hold nonconform ng uses exenpt fromlater enacted

health and safety regulations “would not be in the public interest
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and . . . would be devastating to the comunity’s |and use
planning.” 1d. at 1032. It also reasoned that “such an exenption
woul d gi ve those nonconform ng uses an undeserved and substanti al
conpetitive advantage against their ‘conform ng’ conpetitors who
are required to conply.” | d; accord Coldblatt v. Town of
Henpstead, 369 U S. 590, 82 S. C. 987, (1962); Watanabe v. Gty of
Phoeni x, 683 P.2d 1177 (Ariz. C. App. 1984); Dock Watch Hol |l ow
Quarry Pit, Inc. v. Township of Warren, 361 A 2d 12 (N.J. Super.
Ct. App. Dv. 1976), aff’'d, 377 A 2d 1202 (N.J. 1977); Mller & Son
Paving, Inc. v. Wightstown Township, 401 A 2d 392 (Pa. Commw. Ct.
1979); see also 4 Ziegler, Rathkopf’s The Law of Zoning and
Pl anning, 8 51A. 02 (4'" ed. Rev. 1978, Release 39). W agree with
the rationale articulated by the Suprene Court of Washington, and
we think that such a rule creates the appropriate bal ance between
the right of the property owner to continue his nonconform ng use,
as discussed in Section I, and the rights of the governnent to
adopt and enforce uniformregul ations pursuant to its police power.
Accordingly, we hold that Denbo is subject to reasonable |icensing
requi renents, even though they were enacted subsequent to its
acqui sition of its nonconform ng use.
[T,
Constitutional Challenge To Ordi nance
Appellee in its brief challenges the validity of the O di nance

on constitutional First Amendnent grounds. It contends, inter
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alia, that the licensing schene contained in the Ordinance fails to
i npose adequate decision-nmaking standards, and therefore
constitutes an inproper prior restraint on protected speech (adult
entertainment in the formof nude dancing). Appellee also contends
that the procedure established by the Ordi nance whereby a |icensee
is entitled to renewal of his license unless there is objection by
ten neighboring property owners constitutes a violation of due
process. These argunents were not raised by appellee at the Board
| evel . This failure is not necessarily fatal to their
preservati on. See Insurance Conmir v. Equitable Life Assurance
Soc’y, 339 M. 596, 621 (1995). But appellee also failed to raise
them at the circuit court |evel. Al t hough sone concerns about
whet her the Ordinance on its face could withstand a chall enge on
First Amendnent grounds were raised by the circuit court sua sponte
during closing argunent and discussed by the court in its ora
opinion, the court later clarified its oral opinion to negate any
holding as to whether the Odinance is void on its face on
constitutional grounds. Accordingly, because these issues were not
rai sed or decided by the lower court, they will not be decided at
this tine by this Court. See Hall v. State, 22 MI. App. 240, 245-
46 (1974); Wodell v. State, 2 Ml. App. 433, 439 (1967); M. Rule
8-131 (explaining that ordinarily the appellate court wll not
decide an issue unless it plainly appears to have been deci ded

bel ow) .
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CONCLUSI ON

For these reasons, we affirmthe circuit court’s holding that
Denbo’ s nonconform ng use status was not abandoned by its failure
to apply for a license. W reverse the circuit court’s holding
that the licensing provisions of the Ordinance cannot be applied to
Denbo. We hold that Denbo retains its vested nonconform ng use
status to operate a business with adult entertainment, and the Gty
retains the police power to regulate Denbo to the extent that such
regul ati on does not unreasonably deprive Denbo of its practica
ability to operate. See Rhod- A-Zal ea, 959 P.2d at 1030. Thi s
means that Denbo has the right to apply for a license to operate an
adult entertai nment business, and the City has the right to pursue
any avail abl e enforcenent renedi es against Denbo if it declines to
apply for a license or pay the fees therefore. In such enforcenent
proceedi ngs, Denbo would have the right to raise any defenses that
may exist, including those based on the First Amendnent, due
process, or other constitutional grounds, that are not inconsistent

with this Opinion.

THE A RCU T COURT FOR BALTI MORE CI TY
| S AFFI RVED | N PART AND REVERSED | N

PART, CASE |S REMANDED TO THE
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CIRCU T COURT FOR BALTIMORE CTY

WTH [INSTRUCTIONS TO REMAND TO

BALTI MORE BOARD OF MJNI CI PAL AND

ZONI NG APPEALS FOR FURTHER

PROCEEDI NGS CONSI STENT WTH THI' S

OPI NI ON.

COSTS TO BE PAID ONE-HALF BY

APPELLANT AND ONE- HALF BY APPELLEE

-22-



REPORTED

IN THE COURT OF SPECI AL APPEALS

OF MARYLAND

No. 105

Septenber Term 1998

MAYOR AND CI TY COUNCI L
OF BALTI MORE

V.

DEMBO, | NC.

Sal non,

Adki ns,

Al pert, Paul E.
(Retired, Specially
Assi gned)

JJ.

Opi ni on by Adkins, J.

Filed: Cctober 29, 1998



