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This is appellant’s second appeal in a case involving |ead
pai nt exposure. |In her prior appeal this Court remanded the case
to the Grcuit Court for Baltinore Gty for a newtrial. Appellant
suggests that the issues of this appeal, which have been reworded
and renunbered, are

| . Did the circuit court err in granting
summary judgnent in favor of appell ee?

1. Dd the circuit court err in denying
appellant’s notion for reconsideration,
holding that the record |acked legally
sufficient evidence to permt a fact
finder to conclude that the landlord s
negligent act was a substantial factor
in causing lead paint injury to the
m nor ?
We answer “yes” to both questions.
Fact s
The appellant, Tina Casey, was born on June 24, 1980. I n
August 1981, she and her nother, M chelle Robinson, noved to 1951
West Fayette Street in Baltinore. The subj ect property was | eased
by Goria and Melvin Wl son, appellant’s maternal grandnother and
st ep- gr andf at her. The property owner was appellee, Vivian
Grossman, who had owned the property from before 1980 wuntil
Decenber 12, 1981.
Appel  ant was first diagnosed with el evated bl ood | ead | evels
in April 1981, prior to her residency at appellee’s property. As
a result of that diagnosis, appellant was tested at various tines

i ncl udi ng once per nonth during August and Septenber 1981. Her

bl ood | ead | evels were 44 and 38 m crograns per deciliter of whole



blood (mu g/dl), respectively. At the tine, a |level of 30 nu g/dl
was considered the upper limt of normal.

On Septenber 17, 1981, appellee was advised by a health
department inspector that a |ead hazard existed on her property.
On Septenber 23, 1981, the Baltinore City Health Departnent issued
a lead paint violation notice to the appellee. Appellee was given
until Cctober 15, 1981, to abate the hazard. The Heal th Depart nent
reinspected the property and noted that all affected areas were in
conpliance on Cctober 28, 1981. |In Decenber 1981, a venous bl ood
test showed appellant’s lead level at 30 nu g/dl. Appellee sold
the Fayette property on Decenber 16, 1981.

Appel I ant, by her nother, filed suit on February 14, 1989,
agai nst appellee, as well as various other defendants, based on
negl i gence. Appellant alleged that she was exposed to | ead-based
pai nt and contracted | ead poisoning while a tenant at appellee’s
property. A jury returned a verdict in favor of Tina Casey. Two
of the defendants, including Gossnman, appealed to this court,
whi ch reversed and remanded the case as to G ossman. Barthol onee
v. Casey, 103 Md. App. 34 (1994), cert. denied, 338 M. 557 (1995).
The reversal was based on Casey’s failure to establish that the
conduct of Grossman was a substantial factor in causing a |ead
paint injury to her. The case was remanded to permt Casey to
produce evidence that the conduct of G ossman was a substantia

factor in causing harm



Upon remand, appellant again deposed J. Julian Chisolm M D
Based on his deposition, appellee noved for summary judgnent on
the ground that appellant Casey had again failed to prove
causation. The circuit court agreed and granted summary judgnment
in favor of appellee on Decenber 26, 1996. On January 24, 1997,
appellant filed a notion to reconsider the summary judgnent in
favor of appellee. By nenorandum opinion, on July, 25, 1997, the
notion to reconsider was denied. On Cctober 16, 1997, appell ant
filed this appeal.

Di scussi on

Before we consider the appeal from the granting of sunmary
judgnent, we will first reviewthe dates and procedural posture of
this case for clarity.

12/ 26/96: Summary judgnment granted in favor of appellee.?
1/ 24/ 97: Appellant filed a Mtion to Reconsider Summary

Judgnent .

71 25/ 97: Appel ant’s Mdtion to Reconsi der deni ed, under Rule 2-
535.

10/ 3/ 97: A notice of Voluntary Dismssal was filed as to all

remai ni ng def endants. 2
10/ 16/97: Appellant filed this tinely appeal.

A final and appeal abl e order was entered on Cctober 3, 1996,

when the case as to the renmmining defendants was disposed of.

This summary judgnent was not a final judgnent. The case
as to the other defendants, K@ Assoc., Nat’| Realty, Jerone
Gol ub and Max Berg was not disposed of. The order also did not
indicate that it was a final judgnment pursuant to Maryl and Rul e
2-602.

2On this date a final appeal able judgnent existed as to
appel | ee.



Since the appeal was subsequently filed on Cctober 16, 1997, it was
filed well within the thirty days all owed.
l.

As to the issue of summary judgnent in favor of appellee, M.
Rul e 2-501(e) states that sumrmary judgnment is appropriate “if the
nmotion and response show that there is no genuine dispute as to any
material fact and that the party in whose favor judgnent is entered
is entitled to judgnent as a matter of law” A trial court
determ nes whet her any factual issues exist, and nust resol ve al
i nferences against the noving party. Inner Harbor v. Mers, 321
md. 363, 368 (1990). A jury issue exists if there is “any
evi dence, however slight, legally sufficient as tending to prove
negl i gence, the weight and val ue of such evidence being left to the
jury. Meager evidence of negligence is sufficient to carry the
case to the jury.” Richwind v. Brunson, 96 M. App. 330, 350
(1993), aff’'d in part, rev'd in part, 335 Ml. 661 (1994) (enphasis
in original).

To begin our analysis of the case, we review what occurred at
the hearing for summary judgnent and the briefs and evidence
submtted by the parties. During the hearing before the notions
heari ng judge, appellee argued that the record in the case before
the trial court that day was essentially the sane as that in the
prior case of Bartholonee v. Casey. The only exception was

evi dence contained in a deposition of Dr. Chisolm Appellee then



expl ained that “the Court of Special Appeals is clearly the | aw of
the case,” and then attenpted to paraphrase what this Court stated
in Barthol onee v. Casey. Appellee told the trial court that what
this Court said was that the defendant/appellee could only be
liable for a discrete period of tine between Septenber 17, 1981,°3
and Cctober 15, 1981 (i.e. notice and abatenent).

Appel | ee’ s description of the evidence before the trial court,
as well as appellee’s interpretation of what this Court stated in
its prior opinion, although not accurate, was presunably relied
upon by the trial court inits ruling in favor of appellee. As to
appellee’s statenent regarding the record, pursuant to Rule 2-
311(c), appellant attached the trial testinony of Mchelle Robinson
(appellant’s nother) to the Response to Defendant’s Mdtion for
Summary Judgnent, marking it Exhibit #1. M. Robinson testified at
trial that, even after the abatenent in Cctober 1981, there was
chi pping paint on the floor, vestibule area, and w ndow sills.
This testinony was found by this Court to have been prejudicial in
the prior appeal, because it contradicted appellant’s answers to
interrogatories, no supplenental answers to interrogatories were
filed, and the affidavits that averred that chipping paint

persisted after abatement were filed four days before trial. Thus,

3Septenber 17, 1981, is the date on which a health
departnent inspector inforned appellee that a | ead hazard exi sted
on her property. A violation notice was issued on Septenber 23,
1981.



we found that M. Robinson's testinmony constituted an unfair
surprise to appellee and that the trial court erred by allow ng the
evidence in that case. W also stated:
Qur determ nati on, however, does not
necessarily preclude adm ssion of the evidence
at any retrial, for Gossman could no |onger
clai msurprise or prejudice.
Bart hol onee v. Casey, 103 Mi. App. at 50-51.

When appel l ant attached the testinmony of M chelle Robinson to
her Response, she re-offered the evidence in this case. Therefore,
there was nore than just the deposition of Dr. Chisol mbefore the
trial court, and the testinony should have been considered in
deciding the issue of summary judgnent.

As to whether this Court limted the tine frane to Septenber
17 through Cctober 15, 1981, we find no such |anguage in our
opi nion. Wen we nentioned dates in our discussion on the evidence
of causation at the prior trial, we stated:

Dr. Chisol m never opined as to the inpact on
Casey of exposure to lead paint between
Septenber 23, 1981 and Decenber 16, 1981
(i.e., from notice to sale). Accordi ngly,
W t hout expert testinony that exposure during
this window, by itself, was a substantial
causation factor of Casey’'s |ead poisoning
the jury had to speculate as to the inpact of
exposure during that period .
Id. at 59 (enphasis in original).

I n our discussion on notice and abatenent, we stated that,

because Grossman knew of the hazard foll ow ng her notification by

the Gty,



a jury could, in theory, find that G ossman
did not abate quickly enough. Further, with
sufficient expert testinony, the jury could
determ ne that Casey’s exposure to |ead during
the one nonth period (between Septenber 23

1981 and October 15, 1981) constituted a
substantial factor in Casey’'s |ead poisoning.

O course, to establish causation, Dr. Chisolm
woul d have to testify as to the inpact of the
limted exposure during the one nonth w ndow.

Nonet hel ess, we cannot now say, as a matter of
| aw, that G ossnman responded qui ckly enough to
precl ude a finding of negl i gence.

Accordingly, the case as to G ossman nust be
remanded for a new trial.

Id. at 60.

There is sinply no | anguage in our former opinion that would
limt appellant in presenting evidence of causation to the tine
frame suggested by appellee. The explicit |anguage was that the
case was “remanded for a new trial.” Id. Mor eover, as already
di scussed above, this Court stated that evidence of a | ead hazard
post - abatenent (i.e. after Cctober 15, 1981), while not adm ssible
inthe first trial, would not necessarily be precluded at retrial.
Qbviously, then, we were not limting appellant to the Cctober 15t
dat e.

The tinme franme is critical in this case because of Dr.
Chi sol ms deposition testinony regarding causation. The latter
portion of the deposition reads as foll ows:

[ APPELLANT S COUNSEL] : .. . [Appellee’s
counsel | has asked you questions about
Sept enber of ‘81 to Cctober of °‘81. I f you
expand that period from Septenber of ‘81 to

the m ddl e of Decenber of 1981 . . . , do you
have an opinion within a reasonabl e degree of



medi cal probability that she was being
continuously exposed during that entire tine
frame?

[Dr. Chisolm: Oh, yes.

[ APPELLANT' S COUNSEL]: And the fact that that
is a longer period than we previously
di scussed, IS t here any addi ti onal
significance to that?

[Dr. Chisoln]: Yes.

[ APPELLANT' S COUNSEL.: And what is the
significance?

[Dr. Chisolm: Well, it is going to be a
greater fraction. And it is occurring

bet ween, what is that about 15, 18 nobnths of
age. Bad nonths.

At this point, counsel for appellant had finished his questions.
Apparently relying on the limted tinme-frame theory, counsel for
appel |l ee then questioned Dr. Chisolm

[ APPELLEE' S COUNSEL]: And, Doctor, wouldn’t

it also be a substantial factor that if

between the tinme of abatenent on or about

Cct ober 15, 1981 and Decenber 1981 that would

al so be a substantially contributing factor,

isn't that correct?

[Dr. Chisoln]: Yes.

The testinmony by M. Robinson, attached as Exhibit #1 to
appel l ant’ s Response to Defendant’s Mdtion for Sunmmary Judgnent,
was the factual basis for Dr. Chisolnis testinony on causation and
appel lant’s exposure to lead after Cctober 15, 1981. The trial
court had before it both the evidence of chipping |ead paint and

Dr. Chisolnms testinony that this was a “substantially contributing



factor” in causing appellant’s |ead paint poisoning. This is
obvi ously sone evidence of causation, and, therefore, a genuine
dispute as to material facts did exit. The trial court thus erred
in granting summary judgnment in favor of appell ee.

.

W are aware of no Rule governing post-trial notions
specifically captioned "Mtion for Reconsideration."” A notion
under Rule 2-535 is, however, sonmetines called a notion for
reconsideration. Alitalia Linee Aeree Italiane v. Tornillo, 320
Md. 192, 199 (1990). Appellant’s notion was filed 29 days after
the entry of summary judgnment, within the thirty days required by
Rul e 2-535. Thus, we will consider it to be a notion under M.
Rule 2-535, even if it was not | abeled as such. See G uckstern v.
Sutton, 319 Md. 634, 650, cert. denied, Henneberry v. Sutton, 498
U.S. 950 (1990).

As this Court stated in B & K Rentals & Sales Co., Inc. v.
Uni versal Leaf Tobacco Co., 73 Md. App. 530, 537 (1988), rev’'d on
ot her grounds, 319 M. 127 (1990):

This appeal fromthe denial of the "notion to
reconsi der" the judgnent does not serve as an
appeal from that judgnent, and the question
presented i s whether the hearing judge abused
his discretion. New Freedom Corp. v. Brown,
260 Md. 383, 386, (1971); S. & G Realty v.
Wodnmoor Realty, 255 M. 684, 690 (1969),
(quoting Lancaster v. Grdiner, 225 M. 260,
268-69, cert. denied, 368 U S. 836 (1961)).
Such a motion is directed to the sound
di scretion of the court, and in the absence of



abuse thereof no appeal wll lie. Bailey v.
Bail ey, 186 MI. 76, 81 (1946) (citing Zi mer
v. MIller, 64 MI. 296 (1885)). The question
to be determined is whether the trial court
entertained a reasonable doubt that justice
had not been done. Clarke Baridon v. Union
Co., 218 M. 480, 483 (1958); Waver v. Realty
Gowth Investors, 38 Ml. App. 78, 82 (1977)
(citing Carke Baridon v. Union Co., supra).
(Enphasi s supplied.)

On appeal, we review the case on both the law and the
evi dence, but the judgnent of the trial court will not be set aside
on the evidence unless clearly erroneous. Rul e 8-131(c). In
deci di ng whether the trial court was clearly erroneous and abused
its discretion, our function is not to determ ne whether we m ght
have reached a different conclusion. Rat her, as the review ng
court, our role is to assess the sufficiency of the evidence to
support the trial court’s findings. |In nmaking this decision, we
nmust assume the truth of all the evidence, and of all the favorable
inferences fairly deducible therefrom tending to support the
factual conclusions of the |ower court. Pahanish v. W Trails,
Inc., 69 M. App. 342, 353-54 (1986); Carling Brewing Co. V.
Bel zner, 15 MJ. App. 406, 412 (1972). See also E. Envtl. Endeavor,
Inc., v. Indus. Park Auth., 45 Ml. App. 512, 519 (1980).

In order to determ ne whet her appellee’ s negligent conduct was
a substantial cause of appellant’s |ead paint injury, Maryland has

adopted the “substantial factor” rule. Bartholonee, 103 M. App.

at 56-57. The “substantial factor” causation rule dictates that

10



The actor’s negligent conduct is a |l egal cause
of harmto another if

(a) his conduct is a substantial factor
in bringing about the harm and

(b) there is no rule of law relieving the
actor fromliability because of the manner in
whi ch his negligence has resulted in the harm

Rest at enent (Second) of Torts 8§ 431 (1965).

Whet her the exposure of any given person to lead paint will be
legally sufficient to permt a finding of substantial factor
causation is fact specific to each case. 1In addition, trial courts
must consider the evidence presented to a reasonable degree of
medi cal certainty as to causation of the appellant’s particul ar
injury. Kraft v. Freedman, 15 Md. App. 187, 193-97, cert. denied,
266 Md. 736 (1972).

The causation question here is whether the evidence and
inferences nost favorable to appellant support a finding that
exposure to lead paint was a substantial factor in causing her
injury. Appellee asserts that appellant’s proof does not neet the
m ni mum standard set forth in Barthol onee v. Casey, and there was,
therefore, insufficient evidence for a jury to find that exposure
to appellee’s lead paint was a substantial factor in causing
appellant’s injury. W disagree.

The following facts are sone evi dence of substantial causation
of appellant’s lead paint injury. Although erroneously stated in

the Order denying the Mdtion to Reconsider as “one nonth,”

appellant's residency at appellee’s property was from August to

11



Decenber 1981. There is evidence in the record that the Health
Departnment issued a citation in Septenber 1981 because of the
exi stence of l|lead paint on the prem ses, thus providing actua
notice to appellee. Again, appellant’s Exhibit #2% is testinony
given by appellant’s nother that even after the abatenment in
Cct ober 1981 there was chipping paint on the floor, vestibule area,
and wi ndow sills. Al though this testinony contradicted appellant’s
answers to interrogatories in the previous case, “credibility is
not an issue to be determned on summary judgnent.” Coffey v.
Derby Steel Co., 291 M. 241, 247 (1981).

The nedical evidence also supports substantial factor
causation. Dr. Chisolmtestified to a reasonabl e degree of nedi cal
certainty that appellant was continuously exposed to |ead during
the entire tine between Septenber and Decenber 1981 (i.e. notice &
sale) and that each exposure has a cunul ative effect. Dr. Chisolm
also testified that there was significance to the exposure during
that period of tinme, the significance being that it would have been
a greater fraction, occurring when appellant was “about 15, 18
mont hs of age. Bad nonths.” When asked about the tinme frame
bet ween COctober 15 and Decenber 1981 (i.e. abatenent & sale),

Chisolmtestified that exposure at that tine would al so have been

“The trial testinony of Mchelle Robinson was attached as
Exhibit #1 to the Response to Defendant’s Mdtion for Sunmary
Judgnent. It was marked as Exhibit #2 when attached to the
Motion to Reconsider Summary Judgnent.

12



a substantially contributing factor. Further, he testified that
appel lant’ s bl ood |l ead | evel substantially rose after the abatenent
pr ocess. Wiile this may or may not have been the result of a
“spike” in her lead level as a result of the abatenent process, it
is still some evidence of |ead paint substantially causing injury
to appel |l ant.

There is also evidence in the record of appellant’s bl ood | ead
| evel during the tine she resided at appellee’ s property. The fact
that the |level was el evated and remained so is sone evidence that
the lead paint at appellee G ossman’s property contributed to
appel l ant’ s poi soning. In Johnson v. Rowhouses, 120 Mi. App. 579,
594-96 (1998), this Court specifically held that a doctor's
testi nmony concerning exposure to lead during a five-nonth peri od,
W t hout an opinion expressed to a reasonable degree of nedica
certainty that such exposure was a substantial cause of injury
which contributed to elevated lead levels, was insufficient to
generate a triable issue on the el enent of causation.

Al though the termwas used in this case, it is not necessary
that the word “substantial” be used to describe causation. Any
word that conveys the sane neaning is sufficient. In the case sub
judice we believe that burden has been net. Dr. Chisolmtestified
t hat appellant was exposed during “bad nonths,” during the
“critical period.” He further testified that “being exposed during

t he second year of life is probably nore hazardous than during the

13



third year of life. And you are tal king about a period when she
was one year old, 18 nonths, so that is a bad tine.” Specifically,
in the last portion of the deposition, when asked whet her exposure
during the tine frane between Cct ober and Decenber 1981 woul d have
been a “substantially contributing factor,” Dr. Chisolm clearly
answered, “Yes.”

The trial court held the reconsideration matter sub curia and
based its ruling on the pleadings submtted by the parties.
Appel | ant attached Exhibit #2 to her brief just as was done before,
in her Response to the Mdtion for Summary Judgnent. |In the Oder
entered by the judge who denied the revisory notion, there is no
mention of this evidence. The trial court found that this Court
remanded the case to focus “on Plaintiff’s [appellant’s] exposure
to lead during the window of tinme when this Defendant [appellee]
owned the Fayette Property . . . .” But then, the court cited the
testinmony of Dr. Chisolmfor the limted tinme franme between notice
and abat enent in rendering its decision to deny the
reconsi derati on.

The trial court cited testinony such as “a very snall
segnent,” and “a very small fraction,” and found that these phrases
cannot be equated with “substantial” to describe causation. These
answers, however, concerned a very limted tine frame, usually
about one nonth. Testinony by Dr. Chisolmthat was not considered

by the trial court was that between October and Decenber 1981 the

14



exposure was a substantially contributing factor and that the
abatenent process resulted in appellant having significantly
el evated blood levels. Dr. Chisolmnade it clear in the transcript
that “one to three years of age is the period of greatest
vul nerability in terns of developnent of reading and | anguage
skills. Therefore, wherever she [was] living at that tine, that is
when it (the lead) [was] going to do the worst danmage.” Precisely
during the time that appellant was 15 to 18 nonths ol d,® appel |l ant
lived in property that appellee owned. Further, the trial court
apparently did not consider the testinony by Ms. Robinson that was
submtted as Exhibit #2 because there is no nmention of it in the
Menmor andum and Or der

On review, we are concerned with whether there was a dispute
as to any material fact and, if not, whether the novant was
entitled to judgnent as a matter of law. A material fact is a fact
the resolution of which wll sonmehow affect the outcone of the
case. Goss v. Sussex, 332 Ml. 247, 256 (1993). The trial court
made a factual error in finding that appellant only resided at the
West Fayette Street property for one nonth during the time that
appel l ee owned the property. It erred in not considering the
evidence on chipping paint in Exhibit #2. As di scussed above

there are various disputes as to material facts concerning Dr.

SAppel | ant began residing at the property when she was
approxi mately 14 nonths ol d, but appellee was not on actual
notice that there was a | ead paint hazard in existence at that
tine.

15



Chisolms testinmony on causation during different tinme franes.
Accordingly, the trial court erred in denying appellant’s Mtion

to Reconsider Summary Judgnent in favor of G ossman.

JUDGMVENTS REVERSED

COSTS TO BE PAI D BY APPELLEE
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