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Appel lant David Allen Elnmer and co-defendant Robert Keith
Brown were tried before a jury, presided over by Judge Edward D. E.
Rollins, Jr., inthe Grcuit Court for Cecil County on ten charges
stemming from a single shotgun blast fired from a car in which
appel | ant was the passenger and Brown was the driver. Mbtions for
judgnents of acquittal were granted with respect to five of the
charges at the close of the State’'s case, and the jury returned
guilty verdicts on the remaining five charges.! The judge granted
appellant’s notion for a newtrial wth respect to the charge of
shooting with the intent to mai mand then sentenced himon the four
remai ni ng convictions: malicious injury to an eye (fifteen years,
ten of them suspended), assault (ten years concurrent and
suspended), reckless endangernent (five years concurrent and
suspended), and conspiracy to shoot with intent to disable (ten
years concurrent and suspended). H s appeal presents the foll ow ng
I ssues:

Wether the Court erred in allowng
cross-exam nation of the co-defendant
based on the plea negotiation proffer of

hi s counsel

1. Whether the evidence was insufficient to
convi ct appel | ant.

For reasons to be set forth, we affirm

!Brown has appeal ed his convictions to this Court in the
pendi ng case of Brown v. State, No. 629, Sept. Term 1997.



The of fendi ng shotgun blast was the clinmax of an escal ating
altercation that took place on 1 February 1996. According to the
testinony elicited at trial, appellant was the only passenger in a
car driven by co-defendant Brown through the Wnding Brook area of
Cecil County. At one point, the car swerved sonewhat close to a
group of four persons. Those four then walked to a nearby
basketbal |l court and inforned others of the swerving incident. The
car carrying appellant and Brown soon approached the basket bal
court, and several of those present started throw ng rocks at the
car. Many of the rocks were quite large. The car again swerved
toward sone of the participants and then quickly departed.
Evi dence conflicted on whether appellant and Brown left the
residential developnment and then returned or whether they were
prevented fromexiting by another car blocking the road. In any
event, their car returned a third tinme, and several of the
pedestrians were brandi shing nore rocks. A shotgun barrel energed
fromthe passenger w ndow and di scharged. The shot struck only one
victim a man who, by all accounts, was not theretofore involved in
the incident. Three pellets struck himin his head, two nore in
his nose, and one in his left eye. The victimsuffered irreparable
damage to his eye and now wears a replacenent prosthesis.

A mjor evidentiary conflict concerned whether the co-
def endant/driver or appellant/passenger pulled the trigger. Mny
w tnesses testified that the shotgun barrel energed from the

passenger side, and several of these witnesses testified that



appel l ant was the one who fired the shot. A police detective
testified that he found nine shotgun shells on appellant’s person
at the tine of his arrest and that the shotgun was found in the
shed of appellant’s third cousin. There was other evidence,
however, that appellant had an injured hand at the tine, and two
W tnesses testified to having seen co-defendant Brown with a gun in
his hand. Another detective placed into evidence a statenent nade
by appellant during a police interview in which he stated that he
was not “the shooter.”

Appel l ant hinsel f did not take the stand. Brown did take the
stand, however, and he confessed to firing the shot. He said that
appel l ant had indeed pointed the barrel of the gun out of the
w ndow to scare the “attackers,” but that appellant had dropped the
gun when one of the rocks struck the car near him Brown then
admtted that he grabbed the gun, ainmed it high in the air, and
fired it out the passenger wi ndow. On cross-exam nation of Brown,

the foll om ng exchange occurred:

Q M . Brown, did you ever nake the
statenent that when you cane down around
the curve ... your attention was drawn to

the people that were running from your
left, and that at that point in tine
Al en El mer put that gun out the w ndow,
pulled the trigger, the gun booned, and
the first thing you said to himis what
the F did you do? D d you ever nake that
st at enent ?

MR. SM GEL [counsel for co-defendant Brown]:
(bj ection. May we approach the bench



THE COURT: What is your objection?

MR SMCEL: | amtrying to nmake sure that [the
prosecutor] is not trying to get into
attorney/client privilege. The attorney
who he was nmaking the statenent to —
clarify that please.

THE COURT: Well, if he nmade it to you, how
woul d he know about it? If he nade it to
you, how would [the prosecutor] know
about it?

MR. STERN [counsel for appellant]: | object.
(bj ecti on.

MR SMGEL: My objection is | want him to
clarify who he nmade the statenent to.

MR. PARRACK [prosecutor]: Al 1 have to ask
himis if he ever made the statenent.

THE COURT: You’'re overrul ed.
The prosecutor then began to repeat the question substantially
verbatim and Brown’s counsel interrupted with another objection.
The court permtted a second sidebar.

MR. SM GEL: Your Honor, M. Parrack asked on
settlenent negotiations what would ny
client testify to, and during settl enent
negotiations | told him what ny client
woul d testify to. | never told him ny
client said that. That was part of the
settl enment negotiations for —

MR, STERN:. In all fairness, good conscience,
fairness, he can’'t wuse sonething Ilike
t hat now when negoti ati ons —

THE COURT: |Is this what you are using now?

MR, PARRACK: Yes, | am Let ne tell you how
this went through. This is —M. Sm ge
cane to nme, and said his client was
willing to plead gquilty to reckless
endangernent, and his client wanted to

3



testify in nmy prosecution of this
defendant; and his client would testify
just exactly the sane that | am asking
ri ght now.

MR, SM GEL: No. What | said —he asked, what
do you expect your client to say. I
said, I would expect ny client to testify

MR. PARRACK: And he continually said that’s
what the wi tness had said.

MR SMGEL: | never intentionally asked ny
client what he did or not what he did
until ten m nutes before yesterday.

THE COURT: What you —

MR. SM GEL: He asked what | expect him to
testify to. | never —

THE COURT: You are overruled. You have your
obj ecti on.

Ther eupon, the prosecutor asked the question a third tinme, this
tinme beginning, “M. Brown, you nade the statenent, didn’t you ...”"
The rest of the question was substantially identical, but it
concluded with the added detail “and M. El ner said to you, ‘Il shot
the car.” Ddn't you nake that statenent?” Brown finally answered
t he question:

A No, | did not make that statenent. That
was how it was stated in newspapers and
stuff; and at that tinme no one had given
me a chance to tell ny side of the story,
what happened down there that day. | was
never given a chance to explain what
happened or anything like that. And in
nmy charging docunents that was what had
been said. So that is what | had went
along with to try to get those charges
filed against the attackers who admtted
to attacking, which you have let go; and
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that’s so they can get away wth
attacki ng peopl e. That’s — | nean, |
know it is a terrible shane that sonebody
got hurt in this incident. That could
have easily been ne and Allen on that
stretcher flying to shock trauna. Does
that give themthe right to attack us?

M. Brown, didn’t you say that you would
testify to just that in the prosecution
of M. Elnmer?

No, | did not. That was never said, no.
| never said | was going to testify. |
am sayi ng that now here. | amright now
setting here finally —finally after a
year and six nonths in jail, free of al
this terror and nervousness and pain and
everything that nme and ny famly has had
to suffer. 1’ mhere now finally getting
to tell the truth, and what really
happened in this case.

Did you ever conmunicate to ne that you
were going to testify, or you d be
willing to testify in the prosecution of
M. El nmer?

MR. STERN: Obj ecti on.

MR. SM GEL: (bj ection.

THE COURT: Sust ai ned.

M. Stern then approached the bench to renew his objection to the

prosecutor’s questioning on the basis of statenents made in Brown’s

pl ea negotiations. The court assured M. Stern, “You got

obj ecti on]

for

the record the first tine. You have

record, gentlenen.”

Rul e 5-410(a) (4)

it

[ your

on the



Appel lant first argues that the court conmtted reversible
error by allowing the prosecutor to cross-examne Brown on
statenments nmade in the course of plea negotiations, in violation of
Maryl and Rul e 5-410(a)(4). The appellant asserts he was inproperly
prejudiced by the aspersions cast on the only eyew tness who
testified that appellant was not the shooter, potentially |eading
the jury to find that appellant was the shooter. Appellant further
argues that the public policy favoring the exclusion of statenents
made in plea negotiations warrants reversal. The State responds
(1) that Rule 5-410 is of no avail because no evidence of any such
statenent was ever introduced and (2) that the negative response
given to the question renders harmn ess any possible error in asking
it.

Maryl and Rul e 5-410(a) provides:

Except as otherwse provided in this
Rule, evidence of the following is not
adm ssi bl e agai nst the defendant who nade the

plea or was a participant in the plea
di scussi ons:

(4) any statenment nmade in the course of
pl ea discussions with an attorney for the
prosecuting authority which do not result in a
plea of guilty or nolo contendere or which
result in a plea of guilty or nolo contendere
whi ch was not accepted or was |ater w thdrawn
or vacat ed.

This rule was derived from Federal Rule of Evidence 410 and adopted
by the Court of Appeals in 1993. Years prior to the adoption of
the rule, the Court of Appeals expressed its agreement with the
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principle that statenents nmade in the course of unsuccessful plea
bar gai ni ng shoul d not be introduced agai nst a defendant at a | ater
trial. Wight v. State, 307 Md. 552, 515 A 2d 1157 (1986). The
Wight Court reasoned that such a rule would (1) facilitate the
policy of encouraging plea bargaining and (2) effectuate the
defendant’ s right subsequently to wthdraw a guilty plea. 307 M.
at 586-87.2

Rul e 5-410(a)(4) affords appellant no relief because, as the
State has correctly pointed out, the rule only bars the
i ntroduction of evidence and no evidence was introduced in the
instant case regarding any plea bargaining statenent. The
prosecutor nerely asked whether an inconsistent statenent had been
made, and Brown responded with a firmdenial. No attenpt was nade
to prove the hypothetical statement. The judge, therefore, did not
commt error with regard to appell ant under Rule 5-410 by all ow ng
t he question of Brown.

Appel l ant also asks us to reverse out of concern for the
public policies behind the inadm ssibility of statenments made in
pl ea negotiations, because the prosecutor was obviously cross-

exam ni ng Brown based on information the prosecutor |earned during

’2Interestingly, applying these principles to the facts of
Wight, the Court declined to suppress the defendant’s
statenments. Wight had breached a plea agreenent in which he had
specifically agreed to the use of his statenents in case of his
breach. The Court reasoned, therefore, that effective plea
bar gai ni ng woul d best be encouraged by holding Wight to his
agreenent and admtting his statenents. 307 Ml. at 586-87.
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Brown’s plea negotiations. Appellant’s argunment for extending the
effect of the rule calls upon this Court to reach two separate
conclusions: (1) that it violated the policies of Rule 5-410(a)(4)
for the prosecutor to use the statement nade in plea di scussions as
t he basis for cross-examnation on a prior inconsistent statenent,
and (2) that it furthers these policies to extend the protection of
the rule to appellant, who was not a party to the negotiations at
issue. In considering these two requested extensions, we notice
that we do not have the benefit of a single reported Maryl and case
interpreting the scope of Rule 5-410, nor one delineating the
extent of the specific policies first identified in Wight.® W
ascribe this lack of precedent to the relative clarity and
sinplicity of the rule, as well as to the high integrity of the
prosecutorial bar in general. The Reporter’s Note to Rule 5-410
does not provide us wth any guidance wth regard to appellant’s
argunent either.

At this juncture we decline appellant’s first invitation to
hold that the prosecutor’s question violated the spirit of the

rul e. First, we note that it is still an open question whether

]%ln Allgood v. State, 309 Md. 58, 522 A 2d 917 (1987), the
Court of Appeals did extend the doctrine in a different
direction. |In that case, the Court barred the introduction of
i ncul patory grand jury testinony given pursuant to a plea
agreenent, where it was the State that |ater repudi ated the
agreenent, albeit justifiably. Unlike Wight, the agreenent did
not contain any specification that such statenents could be
i ntroduced in case of a breach.



Maryl and’s Rule 5-410 bars the State from introducing actual
evidence of a prior statenent made during plea negotiations once
t he defendant has taken the stand and testified in an inconsistent
manner, although we are aware that the anal ogous federal rule has
been so construed,* and the structure of the Maryland rul e supports
such a reading.® Appellant would have us deci de agai nst admi ssion
in such cases (even though his case raises no such issues), and
then resolve the further question of whether the State may nerely
inquire into such a statenent even w thout introducing evidence.
This woul d be sonmewhat of a judicial stretch. Second, we are not
entirely convinced that Rule 5-410 is even applicable to the
i nstant statenent because the rule on its face only applies to
statenents used agai nst the declarant/defendant. Here, although
the alleged prior statement was being used to inpeach co-defendant
Br own, the statenent itself IS essentially excul patory
(effectively, “He did it; not ne.”) and thus may not qualify as

bei ng used “against” Brown. Gven that the twin purposes of Rule

“United States v. Wod, 879 F.2d 927, 936-37 (D.C. G
1989); United States v. Lawson, 683 F.2d 688, 690-93 (2d Cr
1982) .

°The substance of the rule is set forth in section (a), with
two exceptions set forth in section (b). Only exception (b)(2)
pertains to statenents made in the course of plea discussions.
That exception permts adm ssion of such statenents only as prior
i nconsi stent statenents and only in a subsequent civil
proceedi ng. By negative inplication, there would be no exception
for use as a prior inconsistent statenent in the original
crim nal proceeding.



5-410 are to encourage frank plea discussions and to facilitate
wi thdrawal of quilty pleas, it is not imedi ately apparent how
either policy would be served by applying the rule to purely
excul patory statenents. Def endants generally require no
encour agenent to make such statenents. |If the statenent at issue
is not even covered by the rule, logically how can any particul ar
use of the statenent violate the policies behind the rule?
Furt hernore, none of these specific issues have been addressed or
briefed by either party before us. W even have sone questions
concerning the appellant’s standing to resolve them W therefore
decline to resolve this appeal on such bases.
We do concl ude, however, that the policies underlying Rule 5-
410 do not support extension of the rule's protective scope to
i ncl ude one who was not a party to the plea negotiations, such as
appel | ant . To begin with, the rule itself plainly limts its
application to “the defendant who nmde the plea or was a
participant in the plea discussions.” Such an explicit delineation
indicates that the drafters specifically deci ded agai nst applying
the rule to any non-declarant. This reading finds further support
in the notes of the Suprene Court Advisory Committee on anal ogous
Federal Rule of Evidence 410, which enploys the sane phrase: “the
def endant who made the plea or was a participant in the plea
di scussions.” The Comm ttee indicated:
Limting the exclusionary rule to use
against the accused is consistent with the
pur pose of the rule, since the possibility of
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use for or against other persons wll not

inpair the effectiveness of wthdraw ng pl eas

or the freedom of discussion which the rule is

designed to foster.
VWiile their reasoning is not binding upon us, we find it
persuasive. It is difficult to imagine that a defendant would be
di scouraged fromengaging in plea negotiations just because his or
her statenents may be detrinmental to soneone else’'s interests.
Pl ea negotiations frequently involve offers to testify against
others. Even acknow edging that extending the rule to cover non-
decl arants m ght produce sonme nmargi nal additional encouragenent of
pl ea negotiations, it would not at all advance the conplenentary
policy of facilitating the withdrawal of guilty pleas, and it would
come at the too high price of excluding |arge amounts of otherw se
reliable evidence. See Witaker v. Prince George’s County, 307 M.
368, 383, 514 A . 2d 4 (1986) (holding that the “additional marginal
deterrence” of applying the Fourth Amendnent exclusionary rule to
civil trials “would not ... outweigh the cost to society in
excluding what mght concededly be relevant and reliable
evidence”); see also State v. Wl ker, 345 Ml. 293, 345, 691 A 2d
1341 (1997) (“[T]estinonial exclusionary rules and privileges
contravene the fundanental principle that the public ... has a
right to every man’s evidence.”) (quoting Tramel v. United States,
445 U.S. 40, 50, 100 S.Ct. 906, 63 L.Ed.2d 186 (1980)) (i nternal
gquotation omtted). In sum we find that the public policies of

Rul e 5-410(a)(4) would not be served by extending the scope of the

11



rule to include appellant, and appellant’s appeal based on the rule
fails.

This is not to say that we have no m sgivings about the
propriety of the prosecutor’s conduct in attenpting to manufacture
evidence by creating an inpression in the mnds of the jurors
t hrough questions that inplied the existence of facts. Chief Judge
Mur phy of this Court has witten:

Do not confuse the absolute right to

cross-examne wth the |[|ess-than-absolute

right to ask a specific question. Counsel

does not, for exanple, have an unqualified

right to ask questions which suggest the truth

of sonmething that is not true. The trial

j udge shoul d prohi bi t guestions whi ch

insinuate the truth of facts that counsel

cannot prove.
Joseph F. Murphy, Jr., Maryland Evi dence Handbook, § 1303 at 678
(2d ed. 1993). If this adnonition applies to all counsel, it
applies with special urgency to prosecutors, who are endowed wth
public trust and who performa special role in the crimnal justice
system Maryland Rul es of Professional Conduct Rule 3.8 cnt. (“A
prosecutor has the responsibility of a mnister of justice and not
sinply that of an advocate.”) As one expert on prosecutorial
m sconduct has i ndi cat ed:

By asking questions that have no basis in

fact the prosecutor can |leave in the m nds of

the jurors damagi ng and prejudicial but false

and inadm ssible ideas that cannot be

adequately rebutted by the testinony of
Wi tnesses or instructions fromthe court.
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Bennett L. Gershman, Prosecutorial M sconduct, 8§ 9.4(a) (1997).
See also 6 Wgnore, Evidence § 1808(2) at 371-75 (Chadbourn rev.
1976 and 1981 Supp.); Martini v. State, 30 M. App. 19, 28-29
(1976) (the failure of the State’s Attorney to offer proof in
support of a question to the defendant inplying he stole the
license tags he claimed were borrowed nmay be reversible error
unl ess curative steps are taken); cf. Hagez v. State, 110 Md. 194,
222, 676 A 2d 992 (1996) (calling a witness in order to ask |eading
questions while knowing she will invoke, albeit inproperly, the
spousal testinonial privilege constituted reversible error).

The prosecutor here exhibited temerity in the face of these
principles by asking the question of Brown. He could not prove
that Brown nmade the statenent alleged, and the entire area of
inquiry was infused wth the client/attorney privilege, the
inadm ssibility of plea bargaining discussions, and perhaps even
Bruton problens.® W assune in the prosecutor’s defense that
Brown’ s confession on the stand canme as a surprise, since Brown’s
counsel had apparently indicated to the prosecutor prior to trial
that Brown would be willing to testify in appellant appellant’s
trial. Once Brown’ s counsel explained at sidebar that his client

had never nade the statenent, however, the prosecutor had no

6See Bruton v. United States, 391 U S 123, 88 S. Ct. 1620
(1968) (ruling that the use of one defendant’s confession agai nst
anot her co-defendant violates the co-defendant’s right of
confrontation).
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busi ness maintaining this line of inquiry and should have w t hdrawn
the question. By repeating the question in verbatimdetail, even
down to editing out the “F” word for the benefit of propriety, the
prosecutor only exacerbated the potential for the question to
mslead the jury into treating the question itself as actual
evidence. In posing the question a third tinme, he asked whet her
Brown, a co-defendant, had said he would testify against appellant,
whi ch placed before the jury the additional inference that Brown
had engaged in plea negotiations. Informng the jury that a
defendant has engaged in plea negotiations can be inherently
prejudicial because it tends to denonstrate that the defendant at
one point contenplated a guilty plea. Wen the prosecutor asked
his fourth and final question (which went unanswered), he even went
so far as to ask, “Did you ever comrunicate to nme that you were
going to testify ....” This gave the jury the clear inpression
that the prosecutor’s entire |ine of questions regarding Brown’s
prior inconsistent statenent was based on personal know edge and
derived fromBrown hinself. Not only did the prosecutor have no
ability to prove this, it was actually known by himto be false.
Attenpting to give the jury a know ngly fal se inpression presses
the limts of judicial tolerance.

In spite of all our concerns regarding the propriety of the
prosecutor’s conduct, the appellant has based his appeal entirely

upon Rule 5-410(a)(4) and its policies, and Brown’ s case nust be
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addressed separately. W find no error with regard to appell ant

arising out of Rule 5-410(a)(4) or its policies.

Sufficiency of Evidence

Appel l ant’s second assignnent of error is that the evidence
was insufficient to convict himon any of the four counts. The
test of appellate review of evidentiary sufficiency is “whether,
after viewing the evidence in the light nost favorable to the
prosecution, any rational trier of fact could have found the
essential elenments of the crinme beyond a reasonable doubt.” State
v. Al brecht, 336 Mi. 475, 479, 649 A 2d 336 (1994) (quoting Jackson
v. Virginia, 443 U S 307, 319, 99 S. C. 2781, 2789, 61 L. Ed. 2d
560, 573 (1979)). We therefore do not weigh the evidence, but
nmerely ask whether the evidence “supported a rational inference of
facts which could fairly convince a trier of fact of the
defendant’s quilt of the offenses charged beyond a reasonable
doubt.” 1d.

Wth regard to the crime of conspiracy to shoot with the
intent to disable, the evidence supports the conviction. A
crimnal conspiracy consists of a conbination of two or nore
persons who agree to achieve an unlawful purpose, or a lawfu
pur pose by unl awful nmeans. Mason v. State, 302 Ml. 434, 444, 488

A 2d 955 (1985);: Acquah v. State, 113 Mi. App. 29, 43, 686 A 2d 690
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(1996) . The unlawful agreenent need not be fornmalized; it is
sufficient for the State to produce enough evidence for the finder
of fact to infer a tacit agreenent. Townes v. State, 314 Ml. 71
75, 548 A 2d 832 (1988); Acquah, 113 Ml. App. at 50. The evidence
adduced at trial enabled a reasonable fact-finder to conclude that
rocks were thrown at the car carrying appellant and Brown, that
they left the devel opnment, retrieved a shotgun, and returned with
t he purpose of shooting soneone in retaliation. Further concert of
action between the defendants is shown by testinony that Brown
pi cked up and fired the shotgun i medi ately after appellant dropped
it. This is sufficient to prove the charged conspiracy.

Wth regard to the other three convictions, the evidence is
sufficient to prove that appellant was an acconplice. Acconplice
liability is established when the defendant has know ngly aided,
commanded, counsel ed, or encouraged the actual perpetrator. Pope
v. State, 284 M. 309, 331, 396 A 2d 1054 (1979). Here, although
it was Brown who pulled the trigger, there was evidence supporting
a conclusion that appellant aided the performance of this act. The
jury could reasonably have determ ned that appellant was present
with Brown at all relevant tinmes, that he carried the shotgun
shells, and that he initially pointed the shotgun out of the w ndow
of the car before he dropped the gun and Brown picked it up. This
evi dence supports acconplice liability for the crines of malicious

infjury to an eye, assaul t, and reckless endangernent.
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Additionally, the nere fact that appellant pointed a | oaded shot gun
out of the window of the car at other persons is by itself
sufficient to support a conviction of reckless endangernent. State
v. Al brecht, 336 Md. at 500-01; see also Boyer v. State, 107 M.
App. 32, 41-42, 666 A 2d 1269 (1995) (reckless endangernent is
supported where the defendant’s hand was six inches away from a
| oaded machi ne gun he placed under a bedsheet with the safety off
and pointed at a police officer and the defendant’s own daughter,

even absent any intent to harmeither). Accordingly, we affirm

JUDGVENT AFFI RMED

COSTS TO BE PAI D BY APPELLANT.



