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This appeal arises froma gas explosion in Bow e, Maryland on
March 23, 1996, which severely injured Lee Janes Crews, appellant,
an enployee of Washington Gas Conpany.!? As a result of the
occurrence, appellant filed a twenty-count conplaint on August 1,
1997, in the Crcuit Court for Prince George’s County, against
vari ous defendants, who are appellees here.? They are: John
Hol | enbach, Sr.; Honcho & Sons, Inc. (“Honcho”); Excalibur Cable
Communi cations, Inc. (“Excalibur”); Maryland Cable Partners L.P

(“Maryl and Cabl e”); and Byers Engi neering Conpany (“Byers”).?

! W believe the correct nane of this entity is “Washi ngton Gas
Li ght Conpany.” But, because the parties have repeatedly referred
to the conpany as “Washi ngton Gas Conpany” or “Washi ngton Gas,” we
shall do the sane.

2 At the outset of the litigation, Theresa Crews, appellant’s
wife, was a co-plaintiff, alleging, inter alia, |oss of consortium
She is not a party to the appeal, however.

3 Appellant initially sued “Maryland Cable, Inc.,” not
Maryl and Cable Partners L.P. An answer was filed by Maryland
Cabl e, stating: “COVES NOW Defendant Maryl and Cable Partners LP

incorrectly sued as Maryland Cable, Inc.” Nonetheless, the cover
of appellees’ joint brief lists both “Maryland Cable, Inc.” and
“Maryl and Cabl e Partners” as appell ees. In addition, appellees
stated in the text of their brief that “Maryland Cable, Inc. and
Maryl and Cable Partners allegedly hired Excalibur . . . to instal

the cable lines.” At oral argunment, we sought to clarify whether

these are two distinct entities. Unfortunately, Maryland Cable’ s
counsel was not one of the attorneys who was arguing the appeal for
t he appell ees. Follow ng oral argunent, however, Maryland Cable’s
counsel wote a letter to this Court, explaining:

[ Appellant] . . . originally sued Maryland Cable, Inc.,
a msnoner. An Answer was filed by Maryland Cable
Partners L.P., this Defendant’s correct nane. Thus,

there is only one “Maryl and Cabl e’ defendant, not two.
We al so note a discrepancy concerning the correct nanme for
Byers. In the conplaint, appellant sued “Byers Engineering
(continued...)
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After a notions hearing, the court determ ned that appellees
were entitled to summary judgnent, based on the doctrine of primry
assunption of risk. Fromthat ruling, appellant tinmely noted his
appeal. Oews has posed one question for our consideration, which
we have rephrased slightly:

D d appel l ant assume the risk of a gas expl osion based on
hi s occupation?

For the reasons that follow, we conclude that appellant is
barred from recovery under the doctrine of primary assunption of
ri sk, because his injury was a foreseeable risk of his occupation.
Therefore, we shall affirm the trial court’s order granting
appel l ees’ notions for sunmary judgnent.

Factual Summary

Maryl and Cabl e retained Excalibur to install cable lines in
Bow e, Maryland. Excalibur, in turn, hired Honcho to performthe
necessary excavation. Hollenbach was an enpl oyee of Honcho. Prior
to the excavation, Byers was retained to |ocate and nmark the buried
utility lines in the area where the digging was schedul ed to occur.

See M. Code (1991 Repl. Vol.), Art. 78, &8 28A.* Wile Holl enbach

(...continued)

Conpany.” But, in the body of the conplaint, Crews sonetines
referred to “Byers Engineering, Inc.” In its answer and cross-
conplaint, the corporation indicated that its name is “Byers
Engi neering Conpany.” Yet, the cover of appellees’ joint brief
reflects the nane of “Byers Engineering, Inc.”

“ Effective October 1, 1998, pursuant to Acts 1998, Chapter
8, 8 2, the | aw concerning underground facilities of public service

(continued...)
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was using machinery to dig a hole in the vicinity of 11405 Trill um
Lane in Bowie, he struck a natural gas |ine owned by WAashi ngton
Gas. Apparently, neither the police nor the fire departnment was
pronptly notified about what had happened. Eventually, the fire
departnent was notified of the situation by someone a mle and a
hal f away, who snelled gas. Mre than two hours after the natural
gas line was struck, Washington Gas was al so notified of the |eak.
The incident caused the release of a |large volune of natural gas
t hat perneated the ground and necessitated the evacuation of the
surroundi ng nei ghbor hood.

Upon notification of the occurrence, Washi ngton Gas di spatched
acrewto the site to dissipate a volatile gas |eak. Appellant, a
veteran gas man with over twenty years of service, was the foreman

of the crewin charge of repairing the leak. Unfortunately, while

%(...continued)
conpani es was transferred, w thout substantive change, to Ml. Code
(1998), Title 12 of the Public Uility Conpanies Article. Art.
78A, 8 28A(b)(3) defined “One-call systenf as a “conmunications
network in the State that allows a person to call the tel ephone

nunmber of a one-nunber wutility protection system” Art. 78, 8§
28A(c)(2)(ii) required owers of underground utilities, such as gas
lines, to participate in the “One-call system” The system al so

required the owners of underground facilities to provide the Public
Service Conm ssion with the tel ephone nunber of a contact person to
whomcalls were to be directed concerning proposed excavation. See
Art. 78, 8 28A(c)(2)(i). The law further obligated those intending
to excavate to notify the contact person at |east 48 hours before
t he pl anned excavation. See Art. 78 8 28A(e)(1). Once notified,
the underground facility owner was obligated to mark the
underground facility, as set forth in the statute. See Art. 78 §
28A(c)(2). This statutorily inposed systemis comonly referred to
as the Mss Uility system
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appellant and his crew were attenpting to repair the |eak, an
expl osion occurred, severely injuring appellant.

In his conplaint, Crews alleged, inter alia, that Holl enbach
negligently “shot” a hole through a natural gas line (Count 1);
Honcho is responsible for the negligent actions of Hollenbach, its
enpl oyee (Count 111); Excalibur negligently hired, selected, and
supervi sed Honcho (Counts V, VI, and VII); Excalibur had the non-
del egable duty to lay cable lines in the vicinity of utility lines
(GCount VIl1); Hollenbach, Honcho, Excalibur, and Maryl and Cabl e are
strictly liable for injuries caused by the abnornmally dangerous
activity of digging around public utilities (Counts X and XVl);
Maryl and Cable is responsible for the negligent actions of its
enpl oyee-agent, Honcho (Count Xl); Mryland Cable negligently
sel ected and supervised Honcho (Counts XIl and XI11); Mar yl and
Cabl e had the non-del egable duty to lay cable lines in the vicinity
of wutility lines (Count XlV); Byers failed to use due care in
marking the wutility lines in the vicinity where the digging
occurred (Count XVII); and the conbi ned negligence of Holl enbach,
Honcho, Excalibur, Maryland Cable, and Byers led to appellant’s
injuries (Count Xl X). Additionally, Byers filed cross-clains
agai nst Hol | enbach, Honcho, Excalibur, and Maryland Cabl e;
Hol | enbach and Honcho filed cross-clainms against Byers; and
Excal i bur filed a cross-claimagainst Byers. W turn to explore in

nore detail the events that culmnated in appellant’s suit.



On Novenber 3, 1997, Excalibur filed a notion to dism ss the
conplaint, alleging that appellant’s clains were barred by the
doctrine of primary assunption of risk. Maryland Cabl e noved for
summary judgnment on Decenber 19, 1997, adopting Excalibur’s | egal
argunent . The court denied Excalibur’s notion to dismss on
Decenmber 17, 1997, although the order was not docketed until
February 6, 1998.

Thereafter, on April 21, 1998, appellant was deposed. He
acknow edged that there was a pronounced snell of gas in the area
when he arrived at the scene. The follow ng colloquy between
Maryl and Cabl e’s counsel and appellant is pertinent:

Q Okay. Now, you told us earlier that there was a
heavy snell of gas in the area?

A At that particular area.

Q VWll, you nean the area that you were working?

A Yes, yes.

Q s there a point that you recogni ze that gas snel
to be so heavy that you know that it’s dangerous?

A Vell, we always are taught that any type of gas

| eak or odor is always dangerous.
And we under stand that.

Q So when you snelled that heavy snell of gas that
day on this job, you know that -- you knew that the
at nosphere was danger ous?

A Well, vyeah. We knew that that area that we was
wor ki ng in could be dangerous.



> QO » QO >

Ckay. And you knew that that danger included the
danger that a fire would start, correct?

W were aware that fire will start behind natura
gas.

Ckay. And you knew that there was that two-inch
plastic pipe that had the static electricity
probl em correct?

That’' s correct.

And that static electricity problemyou knew coul d
cause sparks, correct?

No.
No?

The only tine electric--it cause [sic] sparks when
you deal with the pipe itself.

As | stated before, that’s why we have to use

what they call a spray on the pipe before you

put a squeeze on it, because when you squeeze

the pipe off, that’s when--alnost gets shut

off, that’s when the el ectronic takes over.

How about if you get into close proximty of the
pi pe or touch the pipe with the netal bucket of the
backhoe?

No, it would not.

Are you sure?

Vell , | never knew it could set off like that.

Al right.

" m not saying that it won't, but | never knew it
to do that before. But, anything can set it off,
gravels [sic] or rocks that hit together, hitting
metal. That could set it off.

For instance, the netal bucket of your backhoe
stringing a rock as you were digging --

That’' s correct.



--you knew that that could create a spark?
We knew t hat .

And you knew that if the spark occurs, you could
have a fire and an expl osion, correct?

That’ s correct, but as | said before, that it have
to be worked [sic], regardless. You know what |
mean? It have to be repaired. [sic]

It’s a chance you have to--that we go through.
Then again, [sic] there’'s the other exception to
the rule, too.

So you know that there is this risk of fire
correct?

That’' s correct.

But you also know that part of vyour job is
accepting that risk, correct?

* * %

To the circunstance, yes. But on this occasion
that it happened, it didn't have to be this way.

What do you nean by that?

Because if the person, I'lIl say, that dug—that did
t hat had noved in the proper procedure their way, |
woul dn’t have had to have been there to get into
this thing. You know what | nean?

* * %

Al right. But once sonething like that had
happened, regardl ess of the reason, once damage has
occurred to a gas pipe and you' re called out there
to make the repair as part of your job, you know
that there is arisk of fire and you know that it’s
part of your job to accept that risk, correct?

* * %

Yes. | accept that responsibility when we first
got hired, but there is a control of gas that we

-7-



usual ly deal with
(Enphasi s added).

On April 23, 1998, Excalibur filed a “Supplenental Mdtion to
Dismss or in the Aternative, Mtion for Summary Judgnent.”
Attached to its notion was a partial transcript of appellant’s
deposition, which it contended denonstrated that Crews “accepted
the risk of fire and explosion as part of his job.” A notions
heari ng was held on April 24, 1998.°

At the hearing, appellant’s counsel suggested that the case
concerned the issue of primary assunption of risk, inrelation to
“whether the policemen and firefighter’'s rule applies to this
case.” Crews’s attorney explained:

[T]here’s two types of assunption of the risk.

There' s assunption of the risk in the policenen and

firemen's rule, which says . . . if | can paraphrase it,
that any tine a police officer or a firefighter enters on

> In his brief, appellant states that the hearing was held on
April 27, 1998. Both the docket and the transcript reflect a
hearing date of April 24, 1998, however. Curiously, the docket
indicates that the April 24, 1998 hearing was set on March 3, 1998
wWth respect to Excalibur’s Mtion for Summary Judgnent. Yet, as
of March 1998, only Maryl and Cabl e had actually noved for summary
judgnment; Excalibur did not file its “Supplenental WMtion to
Dismss or in the Alternative Mtion for Sunmary Judgnent” unti
April 23, 1998. Mdreover, only Excalibur and Maryl and Cabl e had
ever filed witten notions by the tinme of the April 1998 heari ng.

We al so observe that, in a sentence in his brief, appellant
conpl ains that he did not have 15 days to respond to Excalibur’s
suppl enmental notion. Because he has not otherw se addressed this
matter, we shall not consider it. See Health Servs. Cost Review
Commin. v. Lutheran Hosp., 298 Ml. 651, 664 (1984); Harrison v.
Harrison, 109 M. app. 652, 679-80, cert. denied, 343 M. 564
(1996); M. Rul e 8-504.
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to a prem ses, that police officer or firefighter can’t
sue the landlord for--any negligent acts that they ve
done or anybody associated with the prem ses, for any
negligent act that they ve done, even though he injures
hinmself in the course of his duties. Because, as a
matter of public policy, we will not allow himto sue.
[He s not an invitee. He's not a. . . licensee .

So there’s this . . . broad general rule upon which
they are relying . . . by analogy, what [appellees are
arguing] is that, since a gas man has to go out and fix
gas leaks that he is covered by that very broad
rule which, it’s our position, only applies to policenen
and firenen.

* * %
What | . . . amtryingtosayis . . . this entire issue
turns on whether primary assunption of the risk applies
or doesn’t apply. Because in our view, . . . [appellees]

have not presented evidence that, in this particul ar case
on this particular tinme, M. Cews voluntarily assuned .
. this risk. Certainly, there’'s inherent risk in any
gas leak, and that’'s part of [appellant’s] conplaint.
Appel l ant urged the court not to apply the primary assunption
of risk doctrine, because it would anbunt to an inproper extension
of the so-called Fireman’s Rule. Appel  ant’ s counsel expl ai ned
that appellant, a civilian, primarily provided “general maintenance
work to [the gas] lines,” and thus the public policy behind the
Firemen’s Rule was not applicable to him To the contrary,

appel lant contended that various provisions in Miryland |aw

evidenced a clear intent to “differentiate between police officers

and firefighters and the rest of the world.” Further, appellant
expl ai ned:
In this case we don’t have . . . a public official

performng a duty. W have a private citizen. Wwo is a
gas man. \Who's sent by his enpl oyer.
The defense is under a statutory obligation in this
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case to call “Mss Uility” and—1 think the Court has
heard the commercials probably a thousand tinmes by now,
to — because there is an obligation on them to avoid
striking utility Ilines. And— so there’s . . . an
affirmative duty placed on [appellees] to actually
performtheir job reasonably so they don’'t create this
ki nd of situation.
* * %
Gas nmen are not exposed to a risk of explosion al

the time like fire and police are exposed to the numerous
ri sks which they take. They are only exposed to risks

when sonebody nmesses up . . . and danmages their |line, or,
on very rare occasion [sic] | imagine, there’'s an actual
br eakdown.

We have special worker’s conpensation |aws which
cover and conpensate in sone ways for the policenen and
firemen’s inability to recover in tort in cases like
t his.

Appel l ant also asked the court to consider the “rescuer
doctrine.” In his view, “a rescuer can |eave a position of safety
to go into save the lives and property of others, and we will judge
t hat person not by what a cool . . . reasonably prudent person
would do . . . we will judge that person very leniently, based on
the facts and circunstances with which he is presented at the
tinme.”

Excal i bur’s counsel argued that, for the purposes of its
nmotion, it made no difference whether one spoke of primary or
secondary assunption of risk. He argued that the undisputed facts
showed that, “on March 23, 1996, . . . a man wth sonme 20 years
experience with the Washington Gas Conpany . . . went out to repair
a known gas leak. It was |eaking enough for the nei ghborhood to be

evacuated . . . [and] in the process of fixing this gas |eak an

expl osion occurred. He was burned. His job was to go out and fix
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these | eaks.” Further, Excalibur’s counsel said:

The case law indicates in those situations that, because
the risk is inherent to the job that [appellant]
undertook, it does not matter what various causes brought
himto this particular |ocation where he had to perform
his duties. It sinply nmeans that, as long as he
encounters the risk as part of his job and is injured
because of that risk, he may not proceed.
* * %

The issue, pure and sinple, is primary assunption of

risk. This man assuned the risk as part of his job. The

al l egations of the conplaint make that abundantly clear.

If [we] accept themas true . . . this case should be

di sm ssed as a matter of |aw

According to Maryland Cabl e’ s counsel, dismssal was warranted
even under a secondary assunption of risk theory. He said:

M. Cews clearly states that he knew the risk . . . knew

that the atnosphere in the |location of the occurrence was

dangerous, was heavy with gas, and he proceeded to--

knowi ng that risk, he proceeded to excavate with a front-

end loader, and a fire ensued while the |ocation was

under M. Crew s control. He was the job foreman. He

was the senior Washington Gas person on the job at the

time. The |ocation was under his control, and the fire

started while the | ocation was under his control.

Appel l ant countered that in neither Excalibur’s notion to
dismss, nor in Maryland Cable’'s notion for summary judgnent, which
was filed without an affidavit or a deposition transcript, did
appel l ees raise the issue of whether appellant had secondarily
assunmed the risk. Mor eover, appellant’s |awer clainmed that
Crews’s deposition did not provide all the facts necessary to
deci de the issue of secondary assunption of risk. He pointed to
the lack of information concerning appellant’s “know edge about the
length of tinme that the gas pipe had been hit,” and whet her Crews
voluntarily encountered the risk. He also suggested that appell ant
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did not know that appellees failed pronptly to notify the police or
fire departnent about the occurrence. Further, appellant’s counsel
assert ed:
Now, there’s a real difference--and we’ve got an expert
reviewing this--1 suggest that there can be a real

difference in the level of risk between going to a gas
| eak which just happened and going to a gas |eak which

had been pouring gas into the ground . . . for over two
hours, which is what happened here.

So when you talk about soneone . . . assumng a
ri sk, they have to know and appreciate the full nature
and extent of the risk. Not just that there’ s an

i nherent risk in gas.
* * %

It’s intrinsic in the nature of natural gas that
there could be an explosion. And, no nmatter what
[appel l ant] does . . . in his expert performance as a gas
man who's been doing this for 27 years and has been
called on to repair gas | eaks before, he certainly is the
person who’s called out there to make the call . . . and
do what he’s supposed to do. But when you tal k about
knowi ng and appreciating the full nature of the risk
that piece of evidence, in and of itself, would--is
critical to his know edge--to his know edge of the .
risk.

In the court’s view, appellant was “a fellow who is really in

the business of renmedying gas |eaks,” who should not be
characterized as an “ordinary citizen.” Rather, appellant was a
“troubl eshooter for the gas conpany.” | ndeed, the court

characterized appellant as “the Red Adair of the gas |eak.”
Accordingly, the court rejected appellant’s argunents, reasoning:

[ T] he central issue is whether or not the plaintiff in
this case, M. Janes O ews, who worked for Washi ngton Gas
Conpany for sonme 20 years, assuned the risk of checking
into a gas |l eak that had been reported to his conpany.
He was an expert gas pipe repair technician, and he
was sent to the property where the gas | eak had occurred
for the specific purpose of inspecting and addressing the
problem That was his job. That he knew what he was
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doi ng and appreciated the risks associated with doing his
job is clear in this case. And that he specifically
assuned the risk of his job is also clear, and | think
that’s a matter, not for the jury to decide, but for the
Court to decide.

Accordingly, | see no issue with respect to M.
Crews going to this jury.
* * %
And so, I'mconstrained to . . . give judgnent.

against the plaintiff—in favor of the defendants who
raised this notion for summary judgnent.

Nevertheless, the judge declined to state whether he was
specifically applying the Fireman’s Rule, explaining that his
“opi nion speaks for itself.”

Appel l ant’ s counsel noted that only Excalibur and Maryl and

Cabl e had noved for summary judgnent.® Appellant’s counsel said:

“l don’t know if the Court wants to act . . . or if there are any
ot her notions under the circunstances.” The court responded: “It
ought to be cleaned up, really, once and for all. | just could,
maybe, sign the order in favor of -—maybe the easy thing to do is
just dismss the -—1 don’t know, it ought to be done--we ought to
clear it up. Wiy don’t you all present an order and 1’|l sign the
order. Gt . . . everybody’s name on, and I1'Il sign it.”

Consequent |y, counsel for Byers and counsel for Hollenbach & Honcho

each orally “nov[ed] that the case be dismssed . . . under the

6 At the hearing, Excalibur’s counsel asked the court whether
it was treating its notion to dismss as a notion for summary
judgnent and the court replied: “I’m treating your notion for
summary judgnent as a notion for summary judgnent. . . . And the
nmotion to dismss is denied, so | didn't even think about it.”
Later, the court added: “Procedurally, it doesn't matter
whet her you call it . . . notion to dismss . . . or sumary
judgnent, it’'s the sane anal ysis.”
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theory [of] the Court in making its ruling.” For the record,
appel l ant opposed their notions for the reasons previously
asserted. Thereafter, the court entered summary judgnent in favor
of appel | ees.
Di scussi on
In reviewng a trial court’s decision to grant a notion for
summary judgnent, we evaluate “the sanme material fromthe record
and decide[] the sane legal issues as the circuit court.” Lopata
v. Mller, 122 Md. App. 76, 83, cert. denied, 351 Md. 286 (1998).
We nust determne if there is a genuine dispute of material fact
and, if not, whether the noving party is entitled to judgnent as a
matter of law. See Murphy v. Merzbacher, 346 M. 525, 531 (1996);
Bowen v. Smth, 342 M. 449, 454 (1996); Rosenblatt v. Exxon
Conpany, U S. A, 335 Md. 58, 68 (1993); Lonbardi v. Montgonery
County, 108 Md. App. 695, 710 (1996); see also Chicago Title Ins.
Co. v. Luberman’s Mut. Cas. Co., 120 M. App. 538, 546 (1998);
Bagwel | v. Peninsula Regional Medical Cr., 106 Md. App. 470, 488
(1995), cert. denied, 341 Ml. App. 172 (1996); MI. Rule 2-501(e).
“A material fact is one that ‘will alter the outcone of the case
dependi ng upon how the factfinder resolves the dispute over it.’”
Chicago Title Ins. Co., 120 Md. App. at 547 (quoting Bagwell, 106
Md. App. at 489); see also King v. Bankerd, 303 Md. 98, 111 (1985).
To be sufficient to generate a dispute, the evidence adduced

by the non-noving party nmust be nore than “nere general allegations

- 14-



whi ch do not show facts in detail and with precision.” Beatty v.
Trail master Prods., Inc., 330 Md. 726, 738 (1993). Mor eover, in
determ ning whether there is a genuine dispute of material fact,
the trial court nust viewthe facts in the light nost favorable to
t he non-noving party and construe all inferences reasonably drawn
therefromin favor of that party. See id. at 739; Hnelfarb v.
Hartford Fire Ins. Co., 123 MI. App. 456, 462, cert. granted, 352
Md. 398 (1998); Chicago Title Ins. Co., 120 M. App. at 547.
| ndeed, ‘*“‘even where the underlying facts are undisputed, if those
facts are susceptible of nore than one perm ssible inference, the
choi ce between those inferences should not be made as a matter of
| aw, but should be submtted to the trier of fact.’””’ King, 303 M.
at 111 (quoting Porter v. Ceneral Boiler Casing Co., 284 M. 402,
413 (1979) (quoting Fenwi ck Motor Co. v. Fenwi ck, 258 M. 134, 138
(1970)).

If we determne that no genuine issue of material fact is
present, then we nust decide “whether the [trial] court reached the
correct legal result.” Chicago Title Ins. Co., 120 Ml. App. at
547; see Rosenblatt, 335 Ml. at 69; Beatty, 330 Md. at 737; Heat &
Power Corp. v. Air Prods. & Chens., Inc., 320 Md. 584, 591 (1990);
Hi nmel farb, 123 Ml. App. at 463. Mreover, we ordinarily review the
grant of summary judgnent based “only on the grounds relied upon by
the trial court.” Blades v. Wods, 338 Ml. 475, 478 (1995); see

Gross v. Sussex Inc, 332 Ml. 247, 254 n. 3 (1993); Chicago Title
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Ins. Co., 120 Md. App. at 547; Hoffman v. United Iron and Meta
Co., Inc., 108 Md. App. 117, 132-33 (1996).

Wth these principles in mnd, we turn to examne the
principles of |aw that govern our resolution of this case.

Central to appellant’s claimis his view that the court erred
because it applied the doctrine of primary assunption of risk. He
al so contends that the court erred in applying the Fireman’s Rul e,
because appellant was nerely a civilian enpl oyee of Washi ngton Gas.
Wth respect to the Fireman’s Rule, appellant admttedly engaged in
a dangerous line of work that clearly affects public safety. But,
he argues that he is not a professional rescuer, or a public
enpl oyee, and he clains that a gas man’s relationship to the public
is not equal to that of a fireman or policeman. Mor eover, he
asserts that the Fireman’s Rule is prem sed on uni que and inportant
public policy considerations that are not inplicated here.
Further, Crews conplains that the court failed to consider several
i nportant issues, not yet explored, including: “[Clould M. Crews
have refused to attenpt to dissipate the gas |leak?’; “Dd
[ appel | ant] apprehend the particular danger posed by a |eak that
had been | eaking for over two hours?”; and “Is this type of |eak
abnormal | y dangerous or of a type normally handled by M. Crews?”

Appel | ees seemto focus on the doctrine of primary assunption
of risk, rather than the Fireman’s Rule. They assert that the

injury Crews suffered was “a foreseeable risk inherent to his
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occupation.” In this regard, they note that Crews was called to
the scene of the incident for the very purpose for which he was
enployed, i.e., to repair a gas |leak, and he “suffered a well known
and foreseeable risk of being a gas repairman--a gas explosion.”
Further, appellees posit that it 1is irrelevant whether the
particul ar situation was abnormally dangerous, whether appell ant
could have refused to attenpt to dissipate the |eak, or whether
appel | ant knew of or appreciated the particul ar danger posed by the
| eak. | nst ead, appellees contend that the dispositive issue is
“whet her the hazard or condition [appellant] encountered was a
hazard generally recognized as being within the scope of dangers
identified in the job.”

Al ternatively, appellees maintain that appellant’s recovery is
barred by the “nore traditional ‘secondary assunption of risk'”
doctri ne. They contend that appellant knew, appreciated, and
voluntarily exposed hinself to the specific risk he encountered.
Appel | ant responds that his conduct in attenpting to repair the gas
| eak did not constitute secondary assunption of risk, because he
did not “appreciate the specific danger involved in the Bow e gas
| eak.”

Primary assunption of risk is a concept distinct from
secondary assunption of risk. A primary assunption of the risk
defense generally applies when the defendant |acks any duty to
protect the plaintiff from the particular risk, and thus the
def endant cannot have breached a duty of care owed to the
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plaintiff. |In contrast, a secondary assunption of risk occurs when
a plaintiff voluntarily chooses to encounter a particular risk
created by the defendant. |In Schroyer v. MNeal, 323 M. 275, 284
(1991), the Court of Appeals acknow edged: “Although the definition
of assunption of risk is well settled in Maryland, . . . [the]
application of the defense--determ ning when and how to apply it--
is yet rather difficult.”

In W Page Keeton et al., Prosser and Keeton on the Law of
Torts 8§ 68, at 480 (5'" ed. 1984)(hereinafter, Prosser and Keeton),
the authors posit that the doctrine of assunption of risk has been
used in “several different senses, which traditionally have been
| unped together under one nane, often without realizing that any
di fference exists.” See also Schroyer, 323 M. at 284 (citing
Rest at ement (Second) of Torts 8 496A, conmment c¢, at 561). Prosser

and Keeton articulate three different “senses” of assunption of

ri sk: “the express consent perspective”; “the m sconduct defense
perspective”; and “the duty perspective.” Prosser and Keeton, § 68
at 480-81.

The express consent perspective applies when a plaintiff, in
advance, gives “express consent to relieve the defendant of an
obligation toward him and to take his chance of injury from a

known risk arising from what the defendant is to do or |eave
undone.” ld. at 480. The concept of the m sconduct defense

applies when a plaintiff “is aware of a risk that has already been
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created by the negligence of the defendant,

to proceed to encounter

yet chooses voluntarily

[ ld. at 481. The duty

perspective, commonly referred to as “primary assunption of risk,”

occurs when

the plaintiff voluntarily enters into sone relationship
with the defendant, with the know edge that the defendant
will not protect him against one or nore future risks
that may arise from the relation. He may then be
regarded as tacitly or inpliedly consenting to the
negl i gence and agreeing to take his own chances. Thus,
he may accept enpl oynent, knowi ng that he is expected to
work with a dangerous horse; or ride in a car wth
knowl edge that the brakes are defective, or the driver
inconpetent. . . . [T]lhe legal result is that the
defendant is sinply relieved of the duty which would
ot herw se exi st.

Prosser and Keeton at 481.

In Flowers v. Sting Security, Inc., 62 M. App. 116,

135

(1985), aff’'d, 308 Md. 432 (1987), the Court of Special Appeals

quoted 2 F. Harper & F. Janmes, The Law of Torts (1956) § 21.1 at

1162,

to explain the different kinds of assunption of the risk:

The term assunption of risk has led to no little
confusion because it is used to refer to at |east two
different concepts, which largely overlap, have a common
cul tural background, and often produce the sane |egal
result. But these concepts are quite distinct rules
involving slightly different policies and different
conditions for their application. (1) In its primary
sense the plaintiff’s assunption of risk is only the
counterpart of the defendant’s lack of duty to protect
the plaintiff fromthat risk. |In such case plaintiff may
not recover for his injuries even though he was quite
reasonable in encountering the risk that caused it.
Vol enti non fit injuria. (2) A plaintiff my also be
said to assune a risk created by a defendant’s breach of
duty towards him when he deliberately chooses to
encounter that risk. Hereafter we shall call this
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“assunption of risk in secondary sense.
(Footnotes omtted and enphasis added in Fl owers).

The elenments of the affirmative defense of secondary
assunption of the risk are quite famliar. The defendant nust
establish that: (1) the plaintiff had know edge of the risk of
danger; (2) the plaintiff appreciated that risk; and (3) the
plaintiff voluntarily encountered the risk of danger. ADM
Partnership v. Martin, 348 Md. 84, 90-91 (1997); see Neal v. Prince
CGeorge’s County, 117 M. App. 460, 466, vacated on ot her grounds,
348 Md. 329 (1997), cert. denied after remand, 350 Md. 277 (1998);
Li sconbe v. Potonmac Edison Co., 303 M. 619, 630 (1985).
Odinarily, it is for the jury to determ ne whether a plaintiff
knew of the danger and appreciated the risk. Prosser and Keeton 8§
68 at 487. “On the other hand, when it is clear that a person of
normal intelligence in the position of the plaintiff nust have
understood the danger, the issue [concerning know edge and
appreciation of the danger] is for the court.” Schroyer v. MNeal,
323 M. at 283-84 (citations omtted).

In Tucker v. Charles Shoenmake d/b/a Rio Vista Plaza, M.
_ , No. 120, Septenber Term 1998 (filed May 18, 1999), the Court
of Appeals nmade clear that the Fireman’s Rule is a “public-policy
grounded doctrine,” slip op. at 6, founded on the special
relationship between public safety officers and the public.

Consequently, the Fireman’s Rule ordinarily precludes recovery by
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a fireman or a policeman from private parties, in tort, for
injuries sustained in the course of executing professional duties.
In Flowers v. Rock Creek Terrace Ltd. Partnership, 308 M. 432,
447-48 (1987), the Court expl ai ned:

[A]s a matter of public policy, firemen and police

of ficers general ly cannot recover for injuries
attributable to the negligence that requires their
assi st ance. This public policy is based on a

rel ati onship between firenen and policenmen and the public

that calls on these safety officers specifically to

confront certain hazards on behalf of the public. A

fireman or police officer may not recover if injured by

the negligently created risk that was the very reason for

hi s presence on the scene in his occupational capacity.

Sonmeone who negligently creates the need for a public

safety officer wll not be liable to a fireman or

policeman for injuries caused by this negligence.

Appel l ant asserts that the lower court erred because it
applied the primary assunption of risk doctrine. Yet, he also
contends that the court erred by applying the Fireman's Rule. As
we see it, the trial court applied the doctrine of primry
assunption of risk, not the Firenen's Rule. Mreover, it appears
to us that appellant conflates the related principles of primry
assunption of risk and the Fireman’s Rule; he discusses the
concepts interchangeably, as if they are one and the sane.

In our view, the Fireman’s Rule, seens to constitute a species
of primary assunption of risk. Although the two doctrines share
inportant simlarities, they are primarily distinguished by the
public policy factor that undergirds the Fireman’s Rule. A review

of Fl owers underscores the distinction.
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In Flowers, supra, 308 Mi. 432, a fireman was injured “when he
fell twelve stories down an open el evator shaft while responding to
afirein an apartnent building.” 1d. at 436. Thereafter, he sued
the building owners, the security guard conpany, and the el evator
manuf acturer, claimng a general “failure to maintain the property
in a safe condition.” 1d. The Court concluded that, “as a matter
of public policy,” id. at 447, the suit was precluded by the
Fireman’s Rul e, because the owner of the prem ses had no duty to
keep the property safe for a fireman. Witing for the Court, Judge
El dridge said: “[I]t is an analysis of the relationship between
firemen and the public whom they serve which best explains the
fireman’s rule.” 1d. at 444.

Recogni zing the public policy factor as a key conponent of its
decision, the Flowers Court observed that, unlike firenen and
pol i cemen, other public enployees, such as postal workers, are
generally entitled to due care. 1d. 1In contrast, “[f]irenen are
engaged by the public to encounter risks inherent in firefighting;

t hey assune those risks, and therefore they should not recover for

fire-related injures.” 1d. at 445. Moreover, in the Court’s view,
“an accident involving an open elevator shaft . . . is wthin the
range of the anticipated risks of firefighting.” 1d. at 451.

In its analysis, the Flowers Court referred to the “somewhat
anal ogous . . . assunption of risk doctrine applied in negligence

cases.” 1d. at 445. |In that regard, the Court quoted from Krauth
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v. CGeller, 31 NJ. 270, 157 A 2d 129 (N.J. 1960), the sem nal case
di scussing assunption of the risk as a rationale for the fireman’s
rul e:

“The rationale of the prevailing rule is sonetines stated

in ternms of ‘assunption of risk,” used doubtless in the

so-called ‘primary’ sense of the term and neani ng that

t he defendant did not breach a duty owed, rather than

that the fireman was guilty of contributory fault in

responding to his public duty. : : : St at ed

affirmatively, what is neant is that it is the fireman's
business to deal with that very hazard and hence, perhaps

by analogy to the contractor engaged as an expert to

remedy dangerous situations, he <cannot conplain of

negligence in the creation of the very occasion for his
engagenent. In terns of duty, it may be said there is

none owed the fireman to exercise care so as not to

require the special services for which he is trained and

pai d. ”

Fl owers, 308 MI. at 445-46 (quoting Krauth, 157 A 2d at 130-31)
(internal citations omtted).

Several other Maryland cases have recogni zed the concept of
primary assunption of risk with regard to enployees generally.
See, e.g., Schroyer, 323 Ml. at 284 n. 5 (observing that the Second
Restatenment of Torts identifies four “senses” of the doctrine of
assunption of risk); Flowers, 308 Md. at 445; Baltinore County v.
State, Use of Keenan, 232 M. 350, 360-62 (articulating the
di fferences between assunption of risk and contributory negligence
and noting that comentators have classified the doctrine of
assunption of risk into several types); Mller v. Mchal ek, 13 M.
App. 16, 25 (1971) (finding that there was “no assunption of risk

by [the plaintiff] . . . in the primry sense, by express
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agreenent”). Moreover, in cases fromother jurisdictions, enployees
have been found to have assuned certain risks, in the primry
sense, by wvirtue of their prof essions or occupati ons,
notw t hst andi ng the absence of public policy considerations.

Bull S. S. Lines v. Fisher, Use of H nself and d obe | ndem
Co., 196 M. 519 (1950), is particularly useful in our analysis.
There, the Court considered whether a “ship ceiling carpenter,” who
was injured when a | oad of |unber attached to the ship’ s boom swung
toward him and hit him in the chest, could recover for his
injuries. 1d. at 522-23. The defendant argued that the carpenter
was barred fromrecovery because he was an experienced waterfront
wor ker, “thoroughly famliar with the nature of the operation, that
he took the chance of the risks incident to it, [and] that the
wi nchman was thereby relieved fromany duty toward him . . .7 Id.
at 526. Al t hough the parties did not couch their argunents in
terms of primary versus secondary assunption of risk, the Court
seened to apply the doctrine in its primry sense. I n
di sti ngui shing assunption of risk fromcontributory negligence, the
Court noted:

Assunption of risk has a different basis and affects not

t he negligence of the plaintiff, but the degree of care

which the defendant has to exercise under the

circunstances. . . . “Inits primary and proper sense, it

means that the plaintiff has consented to relieve the

def endant of an obligation of conduct toward him and to

take his chance of injury froma known risk. . . . He

makes the choice at his owm risk, and is taken to consent

that the defendant shall be relieved of responsibility.
The | egal position is then that the defendant is under no
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duty to protect the plaintiff. It is not a question of

any negligence on the part of the plaintiff, who may be

acting quite reasonably, and it is imuaterial whether he

has exercised proper caution.”
ld. at 524 (internal citation omtted).

The Court determned that the “answer to . . . [the] question
[ of whether the carpenter assuned the risk] depend[ed] l|argely upon
what risk the appellee assuned. . . .” |d. at 526. The Court
observed that one in a dangerous position “‘m ght be held bound to
antici pate and so assune dangers fromoperation in ordinary course,
yet not to anticipate and assune the risk of rare casualties.’”
ld. at 527 (citation omtted). Because it was not clear that the
risk of being hit by the boomwas a risk inherent in working as a
ship's ceiling carpenter, the Court concluded that “the issue of
what risk was assuned by the . . . [carpenter] was properly left to
the jury.” 1d. at 527. The Court expl ai ned:

[El]very risk is not necessarily assuned by one who works

in a dangerous place or at a dangerous occupation. He

assunes only those risks which mght reasonably be

expected to exist, and, if by sonme action of the

def endant, an wunusual danger arises, that is not so

assunmed. \Wiere there is a dispute whether the risk is

assunmed or not, that question should be left to the jury.
Id. at 526.

Mal t man v. Sauer, 84 Wash.2d. 975, 530 P.2d 254 (1975), also
provi des gui dance. There, nmenbers of an Arny helicopter crew were
killed when their helicopter crashed en route to the scene of an

autonobi |l e accident. Their estates were denied recovery in a suit

| odged against the accident victim The Suprene Court of
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Washi ngton recogni zed: “Those dangers which are inherent in
professional rescue activity, and therefore foreseeable, are
willingly submtted to by the professional rescuer when he accepts
the position and the renuneration inextricably connected
therewith.” 1d. at 257 (citation omtted). It concl uded:

[T]he proper test for determining a professional
rescuer’s right to recovery under the “rescue doctrine”
is whether the hazard ultimately responsi ble for causing
the injury is inherently within the anbit of those
dangers whi ch are unique to and generally associated with
the particular rescue activity. Stated affirmatively, it
is the business of professional rescuers to deal wth
certain hazards, and such an individual cannot conplain
of the negligence which created the actual necessity for
exposure to those hazards. Wen the injury is the result
of a hazard generally recognized as being wthin the
scope of dangers identified with the particular rescue
operation, the doctrine will be unavailable to that
plaintiff.

| d. (Enphasis added). Applying that standard to the facts in
i ssue, the Washington Suprene Court stated:

A danger unique to helicopter rescues is the possibility

of a mechanical malfunction in the airplane or pilot

error, either of which could cause a crash. Therefore,
a helicopter crew is specially trained to neet those

known hazards. They are hazards within the anmbit of
t hose dangers unique to and generally associated with
this particular rescue operation. . . . [T]hese hazards

are not hidden, unknown, and extra hazardous dangers

whi ch woul d not be reasonably anticipated or foreseen by

t he decedent professional rescuers.
| d. at 258.

Dyer v. Superior Court (Hasou), 56 Cal.App.4th 61, 65
Cal.Rptr.2d 85 (1997), is also noteworthy. That case involved a

tow truck operator who was injured while attending to a disabled
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vehicle located off the freeway. The California appellate court
held that the operator could not recover from the driver of the
di sabl ed vehicle because, under the primary assunption of risk
doctrine, the driver owed no duty of care to the operator “to
maintain his car in running order.” Id. at 92. The court stated:
“In our view, it is good social policy to encourage notorists.
torely on the contractual arrangenents for aid fromprivate tow ng
services, rather than to discourage them by inposing upon them a
potential liability for asking for help.” 1d. See also, e.qg.
Peters v. Titan Navigation Co., 857 F.2d 1342, 1345 (9'" Cir. 1988)
(affirmng summary judgnent for a shipowner regarding clains
brought by a hydraulic system repairman injured by slipping on
spilled hydraulic fluid, because “there is no negligence liability
when a repairman is injured by the very condition he is hired to
repair”; Rosenbloom v. Hanour Corp., 66 Cal.App.4th 1477, 78
Cal . Rptr.2d 686, 688 (1998) (concluding that because shark bites
are an occupational hazard of shark handling, under the primry
assunption of risk doctrine “no duty is owed to protect the shark
handler from the very danger that he or she was enployed to
confront”); Herrle v. Estate of Marshall, 45 Cal. App.4th 1761, 53
Cal .Rptr.2d 713 (1996)(stating that certified nurses aide in
conval escent hone for nentally inconpetent patients may not recover
frominjuries caused by one of the patients); Bryant v. dastetter,

32 Cal.App.4th 770, 38 Cal.Rptr.2d 291 (1995) (concluding that tow
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truck operator could not recover from drunk driver when he was
struck and killed by another car while working to haul away the
drunk driver’s car); Cohen v. Mlintyre, 16 Cal.App.4th 650, 20
Cal . Rptr.2d 143, 146 (1993) (finding veterinarian barred from
recovering for bite because the injury occurred during an “activity
for which he was enpl oyed and conpensated and one in which the risk
of being . . . bitten is well known”); Nelson v. Hall, 165 Cal
App. 3d 709, 211 Cal. Rptr. 668 (1985) (finding veterinarian
assi stant who was bitten by a dog was barred from recovery under
the doctrine of primary assunption of risk).

W recogni ze that there may be circunstances when the doctrine
of primary assunption of risk would not apply to a person enpl oyed
to repair a gas leak, who is injured in the course of doing so.
Simlarly, in Flowers, this Court recognized an exception to the
application of the Fireman’s Rule, stating:

The animating principle is that even under the assunption

of risk rationale for the [Fireman’s] Rule, a fireman

does not assune all risks to which he may be exposed in

t he course of fighting a fire, but “assunmes only those

hazards whi ch are known or can reasonably be anti ci pated

at the site of the fire .

Fl owers, 62 Ml. App. at 136-37, n.10 (citation omtted). Later, in
its Flowers decision, the Court of Appeals al so acknow edged t hat
even “firenmen and policenen are not barred from recovery for al

i nproper conduct.” Flowers, 308 M. at 448. | ndeed, the Court
recogni zed: “The owner or occupant of the prem ses nust

abstain from willful or wanton m sconduct or entrapnent. Thi s
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enconpasses a duty to warn of hidden dangers, where there was
knowl edge of such danger and an opportunity to warn.” 1d. at 443.
The Court added: “[l]n sone circunstances, when a fireman is
out side of the anticipated occupational risk of fighting a fire he
may be entitled to ordinary due care.” |Id.

The Court’s recent decision in Tucker, supra, also recognizes
that the Fireman’s Rule does not necessarily bar recovery for
negl i gence when a public safety worker is injured when respondi ng
to an energency. There, the Court concluded that the Fireman’s
Rule did not bar a police officer’s recovery for injuries he
sust ai ned when he stepped on a manhole cover and fell into an
underground valve conpartnment while responding to a donestic
dispute at a privately owned trailer park community. The Court
reasoned that the Fireman’s Rule did not preclude recovery, because
the officer was not injured by the “risk that occasioned his
presence at the trailer park.” Slip op. at 6. The Court further
stated: “[T]he negligence alleged to have caused O ficer Tucker’s
injuries was i ndependent and not related to the situation requiring
his services as a police officer. 1d.

Unlike in Tucker, appellant’s injuries were clearly related to
the situation requiring his services as a gas nan. | ndeed, his
injury resulted from the gas | eak he was called upon to repair.
Cf. Tucker, slip op. at 7 (observing that if the officer had

“suffered sone injury due to a negligent condition in the trailer
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where the donestic dispute was or had been in progress, the
Fireman’s Rule likely would apply”).

Appel  ant conpl ains that there are issues relevant to whet her
he primarily assuned the risk, which the trial court did not
consi der and that the record did not address, such as the nature of
the risk, whether appellant had a choice to respond to the scene,
and whet her appellant knew that the gas had been | eaking for sone
two hours when he arrived at the scene. It is clear to us that
these matters, including the apparent delay of sone two hours in
reporting the gas |leak, do not defeat the application of the
doctrine of primary assunption of risk.

There is no basis to conclude that a gas conpany is always
pronptly advi sed about a possible gas | eak. Indeed, it seens just
as likely that a gas conpany would not imrediately |earn about a
gas | eak, for any nunber of reasons. To illustrate, a line could
develop a leak in the mddle of the night, and no one mght realize
it until hours later. O, a citizen mght be unsure of the nature
of an odor, particular one that he or she encounters outside, and
thus may fail to take pronpt precautionary neasures. Wen a gas
| eak repairman accepts a position with the gas conpany, he does not
assune only those risks associated with the |east dangerous gas
| eak, or one that is reported wthin mnutes of the occurrence.
Rat her, he assunes the dangers associated with gas | eaks generally.
To be sure, the risk froma gas | eak of sone two hours in duration
shoul d have been as readily anticipated by a gas | eak repairman as
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the open el evator shaft was to the fireman in Fl owers.

The facts in our recent case of Boddie v. Scott, 124 M. App.
375 (1999), stand in marked contrast to this matter. That case
presented a situation of an injury to an electrical repairman that
resulted from events well beyond what reasonably m ght have
occurred in his line of work as an electrician. Accordingly, we
upheld the jury verdict in favor of the electrician.

In Boddie, the electrician was severely injured while trying
to assist a honeowner with a kitchen fire negligently caused when
t he honeowner left oil cooking on the stove. Boddie, 124 M. App.
at 378. Upon discovering the fire, the honeowner screaned for the
electrician, who was repairing a defective outlet, saying:
““[P]lease, sir, come help ne, ny house is on fire.”” 1d. The
el ectrician ran to the kitchen and observed flanes “‘towering al
the way up to the ceiling.’” | d. As the honmeowner stood
““scared’” and silent, id., the electrician wapped newspaper
around the handle of the pan, walked “briskly towards the front
door,” id., and then “hurled the flamng pan” outside. I1d. In the
process, the electrician was severely injured. 1d. at 379.

In the electricians suit against the honeowner for
negl i gence, the honeowner defended based on assunption of risk
Al t hough the el ectrician had know edge of and appreciated the ri sk,
we concluded that he did not voluntarily assune the risk of injury

when he decided to renove the flamng pan fromthe custoner’s hone.
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ld. at 388-89. We reasoned that when a person is faced wth
either: (1) disposing of a fire, thereby protecting the hone and
its contents, or (2) ushering the inhabitants out of the house and
letting the fire rage, that person does not really have a choice,
because the latter is not a “‘viable alternative.’”” 1d. at 387
(quoting VanColl om v. Johnson, 228 Va. 103, 319 S.E. 2d 745, 747
(vVa. 1984)). Because the honmeowner failed to show that the
el ectrician net the three pronged test set out in ADM Partnership
v. Martin, supra, the defense of assunption of risk was not
avail abl e to her.

Unlike Crews, the electrician in Boddie clearly was not
injured by a work-related condition or situation within the scope
of his enploynent. Rather, he was injured because he happened to
be in a honme when fire broke out, and he tried to protect the
honeowner and her hone fromthe spread of an oil fire. CQearly, an
injury from a fire caused by careless cooking is not a risk
associated wth working as an el ectrician.

In contrast, the risk of an explosion from a gas leak is
precisely within the scope of dangers intrinsic to the occupation
of a gas leak repairman, nmuch like a helicopter crash for a
helicopter rescue team an animal bite for a veterinarian, or a
fireman’s fall down an elevator shaft. As appellant acknow edged
in his deposition, “any type of gas l|leak or odor is always

dangerous,” because a fire could always “start behind natural gas.”
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Thus, unlike the ship’'s carpenter in Bull S S Lines or the
electrician in Boddie, appellant had reason to anticipate the
danger. | ndeed, Crews admtted that when working on a volatile
natural gas |eak “anything can set it off, gravels [sic] or rocks
that hit together, hitting netal.”

Crews “accept[ed] that responsibility when . . . [he] first
got hired.” Clearly, there was a direct causal relationship
between the performance of appellant’s duties as a gas |eak
repai rman and the cause of his injury. Because appellant knew t hat
his occupation carried with it certain risks, he may not now be
heard to conpl ain when one of those job-related foreseeable risks
mat erialized. Under such circunstances, we agree with the tria
court that appellant was barred fromrecovery.

In sum there were no genuine disputes as to material facts.
To the contrary, the undisputed facts in the record, nost notably
t hose from appellant’s deposition, are susceptible of only one
i nference: appellant accepted his responsibility as a gas |eak
repairman to fix leaks in the face of dangers, including fire and
explosion. Thus, by virtue of his enploynent, appellant is deened
to have assunmed all reasonably anticipated risks inherent in
dealing with such gas | eaks. Because we conclude that the trial
court properly granted appellees’ notion for summary judgnment on
the ground that appellant primarily assunmed the risk by virtue of

hi s occupation, we need not reach appellees’ alternative contention
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that appellant was barred from recovery under a secondary

assunption of risk theory.

JUDGVENT AFFI RMED
APPELLANT TO PAY COSTS.
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