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On August 8, 1994, Marvin L. Baer, appellee, filed a conplaint
for an absolute divorce from Laudie J. Baer, appellant, in the
Circuit Court for Anne Arundel County, based upon a voluntary
separati on. On January 25, 1996, the court approved a narital
separation agreenent entered into by the parties, calling for,
inter alia, nodifiable rehabilitative alinony. Ms. Baer was
granted an absolute divorce on April 1, 1996, which incorporated
the previous agreenent. Ms. Baer subsequently filed a series of
notions, including a notion to nodify the aforenentioned ali nony.
After a hearing on the notions, the trial court denied appellant’s
request for nodification of alinmony. This appeal was tinely filed.

M's. Baer asks us to consider whether the trial court abused
its discretion in denying a nodification of alinmony: 1) on the
basis that she would not undergo treatnent with the recomended
type of psychotropic nedications for her depression that prevented
her from full-time enploynent; and 2) by not considering her
unexpected surgeries for colon cancer and the associated incapacity

and recovery peri od.

FACTS AND LEGAL PROCEEDI NGS
The parties were married in 1983, when Ms. Baer was 43 years
of age and M. Baer was 49 years of age. No children were born as
aresult of their marriage. In July 1993, the parties voluntarily
separated, and on August 8, 1994, M. Baer filed for a divorce. On

Novenmber 13, 1995, at a scheduled hearing date, the parties



announced that they had reached an agreenent covering property and
support issues, which they read into the record. At that tine,
they agreed that neither party would proceed to obtain a divorce
until after January 1, 1996.

On January 23, 1996, the trial court signed an order
incorporating all of the terns of the parties’ agreenent according
to the terns announced at the Novenber hearing. This order
i ncluded provisions for paynent of “nodifiable rehabilitative
alinony” to Ms. Baer for five years from January 1, 1996. The
alinony was to be paid at a rate to be determned by a formula, not
to exceed $4,000 per nmonth, until the parties’ marital honme was
sold. The fornmula called for paynent of the two nortgages on the
parties’ marital home, the utilities, and $430 per nonth in cash to
Ms. Baer. After the house was sold, M. Baer would pay alinony of
$2,500 per nonth through 1998, and thereafter at the rate of $1, 500
per nonth until the end of the year 2000. Ms. Baer al so received
a $36,777 distribution from M. Baer’s University of Maryland
pension, and a snall portion of his mlitary pension, to be paid
nmont hl y. M. Baer agreed to pay Ms. Baer’'s health insurance
t hrough the end of the year 2000, assuned narital debts of $48, 000,
and paid $4,500 in counsel fees for Ms. Baer.

Ms. Baer opposed the entry of the January 1996 order,
asserting in a January 25, 1996 letter to the court that the
Novenber 1996 agreenent was not equitable, and that she did not
“under stand and appreci ate what she was agreeing to.” The court
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nevert hel ess signed the order incorporating the agreed terns and
included a handwitten note that stated: “Since the order conports
with the transcript, it has been signed.” A judgnent for absolute
di vorce was entered on April 1, 1996, incorporating the terns of
the January 23 order. No appeal was taken fromthis judgnent.
Beginning in March 1997, after the marital home had been
sold,! Ms. Baer filed a series of notions regarding the alinony
called for in the January 1996 order, including requests to: 1)
increase and extend the rehabilitative alinony because of her
ongoi ng recovery from colon cancer; and 2) to award indefinite
al i nrony because even after recovery fromthe surgeries, she could
not “attain a standard of living which is not unconscionably
di sparate with that of” M. Baer. Ms. Baer’'s notions were heard

on June 10 and 11, 1998, in the circuit court.

Fact ual Background
M. Baer is a board certified prosthodontist. After retiring
fromthe dental corps of the United States Air Force, he served as
an Associate Professor at the University of Maryl and Dental School

and maintained a part-tine dental practice. At the tine of the

Al t hough the parties agreed in the 1996 agreenent that the
house woul d be sold by April 1, 1996, it was not sold by such
date. The house was sold at a nortgage foreclosure proceedi ng on
Novenber 22, 1996, followng M. Baer’'s July 23, 1996 decl aration
of bankruptcy, and apparently the parties received no net
proceeds fromthe sale of the house. After the foreclosure, Ms.
Baer also filed bankruptcy.



hearing in this case, M. Baer was earning a gross annual salary of
$81,628 fromthe University, plus $55,668 in retirement pay from
the Air Force. For the year 1997, he also earned an additiona

$20,368 fromhis part-tine “faculty practice” of dentistry. After
1997, income fromhis part-tinme dental practice decreased because
he cut back his working hours.

Ms. Baer holds a doctorate in research chem stry, and when
the parties were nmarried, she was enpl oyed as a research chem st at
t he Naval Research Laboratory. She was termnated from that
position in 1983, for failure to conplete an assignnent. Si nce
t hen, she was enpl oyed, sporadically, as a ski instructor, a yoga
instructor, and a lifeguard. At the tinme of the hearing, she was
wor ki ng one or two days as a nassage therapist at the University of
Maryl and Health Center, earning $34 per hour. Her pay depended
upon the nunber of patients she treated daily. Her nonthly incone
in the spring of 1998 was estimated to be $170 from her enpl oynent,
$126 from M. Baer's Air Force retirenent, and $1,500 in alinony.

I n February 1995, Ms. Baer was di agnosed with col on cancer.
Al t hough several of the physicians she consulted regardi ng her
cancer recomrended surgery, she declined surgery, believing that
she could overcone the cancer with honeopathic nedications and
proper diet. In July 1997, her cancer caused her colon to rupture,
and she underwent energency surgery to renove the cancer and part
of her colon. As a result of that episode, she was unable to work
from July 1997 through Septenber 1997. In COctober and Novenber
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1997, she worked as a nessage therapist, but only one day a week,
that being all she “could handle.”

I n Decenber 1997, she required additional surgery, a reverse
colostony, and as a result, was unable to work for two nonths. In
March 1998, she resuned her position as a nessage therapist on the
two days per week schedule she nmaintained at the tinme of the
hearing. She testified that in June 1997, her recent surgery was
still affecting her ability to work, as she was still in the
recovery process. She also said that the surgery caused adhesi ons
to formin her intestines and nerve damage to her pelvic area, and
she was undergoi ng acupuncture treatnments for the latter condition.

Ms. Baer has a history of nental health problens, dating from
her teenage years. She attenpted suicide once as a teenager and
twce while an adult attending graduate school. As an adult, she
was hospitalized three times for depression, and was under the care
of a psychiatrist for various periods during her life. During the
five years preceding the hearing below, she was not under a
psychiatrist’s care.

She began consultations with a psychol ogi st, Dr. Thomas Miha,
on January 8, 1997. Dr. Miha opined that she suffers from*“severe
recurring depression with psychotic features.” He described her
psychotic features as an episodic difficulty “being able to assess
the reality of situations that she is facing and that significantly
inpairs her judgnment,” and gave as an exanple her refusal to
undergo surgery to renove the cancer in her colon despite the
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recomrendation of nmultiple doctors. He also testified that her
depression causes her to have a low energy level, and “her
tol erance for stress is absolutely mnimal.” Dr. Miha opined that
with appellant’s stress |level and chronic fatigue, she was limted
in the extent that she could work, and “one or two days [per week]
woul d probably be the optimal |evel at which she can function.”
Dr. Miuha also opined that the prognosis for recovery is “not
good,” and that “there’s an 80 percent probability that she’s going
to continue to have severe problens.”

Dr. Miha indicated that there are nedications that would be
appropriate for the depression suffered by Ms. Baer, but declined
to express an opinion regarding the identity of those nedications,
saying: “l amnot a nmedical doctor, so | amnot qualified to answer
that . . . .” He reported, however, that “l certainly suggested,
recommended, referred, and encouraged her to speak to her
physi ci ans about that. She did, in fact, at ny urging, do that.”
It was his opinion that even if she used additional nedications,
she would be unlikely to stay on the proper dosage, and so would
experi ence problens.

Dr. Stephen Siebert, a psychiatrist, testified for M. Baer
regarding Ms. Baer’s nental health. He reviewed her nedical
hi story, and had a two-hour neeting wth her to determ ne her
current state of mnd and current level of functioning. H s
conclusion was that, although she exhibited no current synptons
during their nmeeting, her records presented evidence of a bipolar
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di sorder. He explained bipolar disorder. He differentiated his
di agnosis fromthat of Dr. Miha by expl ai ni ng:

If a person has a manic episode at any
time in their life, it would be nost
appropriately —result in a diagnosis of a
bi pol ar di sorder, not a recurrent depressive
di sorder as Dr. Miha has offered . . . this
condition is a very readily treatable
condition . . . . This is one of the few
conditions . . . in all of psychiatry where we
can actually prevent the synptons of the
illness.

We can prevent hospitalizations. W can
prevent the psychosis. W can prevent the
depressive episodes. W can prevent nmanic
epi sodes. There are treatnents that wll
mai ntain nood stability, allow a person to
cope with the nornmal stresses of life, and
all ow people to function in a normal way.

Dr. Siebert opined that a relatively new class of nedications
referred to as “nood stabilizers” would benefit Ms. Baer,? and
indicated that her records reflected that she had not taken any of
these nmedicines, wth the exception of l[ithium in the past. He
recommended that these be conbined with antidepressant nedications,
and that she should be nonitored regularly by a psychiatrist. He
expl ai ned that nost of the nedicines that he recormended were only
recently introduced, and were not available five years ago, when
she was | ast treated by a psychiatrist. He further opined that the

fatigue that is caused by her depression “could be regulated or

2He specifically recomended the foll owi ng nbod stabilizers:
tegretol, depakote, gabapentin, and lanotrigine. He indicated
that lithiumwas a nood stabilizer. He also recommended
ri sperdal or ayprexa as safe nedicines for sonmeone who suffers
from del usi ons or paranoi a.



could [be] inproved with appropriate nedications.”

Dr. Siebert expressed his belief that “she has deni ed herself
from [sic] conpetent and reasonable nedical treatnent that is
readily available in this area in terns of treatnent for
depression, for |ow energy and for nood stabilization.” He
acknowl edged that she presently takes zoloft, an antidepressant
medi cati on of the type that he recommended, but that her dosage was
not sufficiently high to help her. Further, he opined that she
should not be taking an antidepressant wthout sinultaneously
taking a nood stabilizer, as the antidepressant could cause her
further problens.

Ms. Baer testified that she was unwilling to take nood
stabilizers, such as lithium that Dr. Siebert recommended. She
expl ai ned:

| have had a nunber of experiences - -

two, in which these nedical professionals have
prescribed that type of nedication for ne, and

they . . . weren't very careful about what
they did, and it caused nme serious harm

And | feel t hat my life is ny
responsibility and 1’1l nake the decisions
about what nedications | should take. And

right now I am having a lot of success with
t he homeopat hi ¢ medi cati ons t hat [ her
honeopat hi ¢ doctor] recommends. And there are
no side effects and I amvery confortable with
t hat .

When asked about her specific negative experiences wth
psychotropic nedications, Ms. Baer described an occurrence in

1993, when a psychiatrist prescribed a nedication, unspecified,



that “essentially shut down ny perspiration mnechanism?” She
expl ai ned that she was working as a |lifeguard when she took this
medi cation, that her doctor had not advised her that she should
avoi d exposure to the sun while taking it, and consequently, she
becane very sick. She also indicated that another doctor had
prescribed Iithiumfor her, but had given her too high a dosage and

had not properly nonitored her with bl ood tests.

The Court’s Ruling

The trial court, inits witten opinion, described appellant’s
position to be that “her health has not inproved as it was
originally thought it would, that the incone gap is disparate, and
that she needs the noney.” The court agreed that Ms. Baer’s
“continuation of her nedical condition of major depression would
qualify for an extension of alinony” under our decision in Brashier
v. Brashier, 80 Md. App. 93 (1989). It further stated:

W agree with Dr. Miha, her psychol ogi st, that
she has a severe depression, however exactly
def i ned, and in her present state has
difficulty enough working ten hours nuch | ess
forty hours. . . . All of this could be
proper grounds for further indefinite alinony.

However, there is the problem of
treat nent. Ms. Baer does not want to use
psychot r ophi c dr ugs; she cl ai s bad
experiences in the past. Dr. Siebert, [M.
Baer’'s] expert psychiatrist, notes there are
many new nedi cine’s today which do not have
the after effect Ms. Baer conplains of.
Since use of such drugs is outside the
expertise of Dr. Miha, he declined to conment
on this, leaving Dr. Siebert’s the only direct



testinony on this issue. In addition, there
were suggestions that other doctors had
recommended nedication to Ms. Baer wthout
success.

Ms. Baer is entitled to refuse any
treatnment, just as she did with regard to her
cancer, although it alnost cost her life. It
is her body, and it is within her control
However, if she wants to continue her alinony,
she is either going to have to use these drugs
or have solid evidence that they would harm
her .

VWiile her depression is one of the
reasons she rejects these drugs, we believe
she is capable of making a free will decision
to use or not use such drugs. Since she has
refused to use themto date, despite conpetent
evi dence they are necessary and that she has
been told that, we nust deny her petition for
an increase.

This does not nmean she cannot seek such
[medical] relief, and if it fails, seek [an
extension of] alinmony. She has until the end
of the year 2000 to do that. However, on the
state of facts as we find them we deny the
relief.

Appellant filed a notion to alter or anmend the order based
solely on her physical condition. In the notion, appellant argued
that in focusing on her psychological condition, the court
“overl|l ooked the unforseen [cancer] surgeries.” By order dated
August 13, 1998, the court denied the notion, stating that “it is
her refusal to get treatnent that has prolonged that part of the
case.” The court awarded appellant $1,500 in attorneys’ fees

Appel lant tinmely filed this appeal.

DI SCUSSI ON
| .
VWhet her Trial Court Could Base Denial of Petition
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to Increase Alinmony on Ms. Baer’s Refusal
to Take Psychotropic Medications to |Inprove her Mental Health
and I ncrease her Ability to Wirk

Appel lant’s first argunent is that the trial court abused its
discretion by refusing to nodify rehabilitative alinmony to
indefinite alinony when it sinultaneously found that Ms. Baer had
a debilitating nental health condition, and “mandate that she
submt to drug therapies, . . . and only then file again for
nodification if that therapy actually harns her or fails to resol ve
the problem” She offers five reasons why this decision was an
error, which we briefly summari ze:

(1) The record does not support the trial
court’s conclusion that she is capable of
deciding to nake the decision to submt to
t aki ng psychotropi ¢ nedi cati ons.

(2) Wthout a nodification, her incone
wi || decrease by 40% a harsh and i nequitable
result.

(3) The condition inposed by the trial
court wll at least result in an unjust
interimloss of incone while she experinents
wth the nmedication and awaits trial on a
second case, or at worst, wll nake her
seriously ill.

(4) She was taking an antidepressant
medi cation at trial, and the court should not
have conditioned her alinony on a particular
“nodal ity of treatnent.”

(5) “The notion that an individual who
suffers froma nental condition that causes or
contributes to his or her reluctance to seek
treatnent for that condition can, on the basis
of that reluctance, be refused alinony
is patently contrary to reason.”

Appel | ee contends that the trial court did not abuse its discretion

in denying the request for nodification of the alinony agreed to by
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the parties.

W agree with appellant that the trial court erred in denying
her petition for nodification on the grounds of her refusal to take
certain psychotropic® nedications. Qur reasons are simlar,
al t hough not identical, to several advanced by appellant. Because
our decision is influenced by common | aw princi ples underlying the
doctrine regarding the right to bodily integrity and infornmed

consent, we begin our discussion wwth a review of this topic.

The Right to Bodily Integﬁ?ty and | nformed Consent —
Forci bl e Adm ni stration of Psychotropic Medications

Under our common law “a physician, treating a nentally
conpetent adult under non-energency circunstances, cannot properly
undertake to perform surgery or adm nister other therapy w thout
the prior consent of his patient.” Sard v. Hardy, 281 M. 432,
438-39 (1977). A corollary right is the right to refuse nedica
treat nent. See Mack v. Mack, 329 M. 188, 210 (1993). These
rights are enbodied in the law of “informed consent,” and the
doctrine recognizing an individual’s broader right to bodily

integrity. See Cruzan v. Mssouri Dept. of Health, 497 U S. 261

271, 110 S. C. 2841, 2847 (1990) (observing that “nost courts have

A “‘Psychotropic’ nedication is one that acts upon the m nd
or psyche.” Beeman v. Departnment of Health & Mental Hygiene, 105
Md. App. 147, 159 n.4 (1995) (citing The New Webster’ s Medi cal
Dictionary 199 (1988)).
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based a right to refuse nedical treatnent . . . solely on the
common-law right to inforned consent . . .”); Norwdod Hosp. V.
Munoz, 564 N.E.2d 1017, 1021 (Mass. 1991) (explaining that the
right to bodily integrity has devel oped through the doctrine of
infornmed consent); In the Matter of Conroy, 486 A 2d 1209, 1222
(N.J. 1985) (stating that “[t]he doctrine of inforned consent is a
primary neans developed in the law to protect [the] personal
interest in the integrity of one’ s body.”).

A person’s right to resist forcible admnistration of
medi cations inplicates a constitutionally protected liberty
i nterest. See Cruzan, 497 U S at 278, 110 S. C. at 2851;
Wllianms v. WIzack, 319 Md. 485, 498 (1990) (“The liberty interest
of a noninstitutionalized nental patient to refuse treatnent with
anti psychotic drugs was of such inportance that it could be
overcone only by ‘an overwhelmng [s]tate interest.’”) (quoting In
the Matter of Guardi anship of Roe, 421 N E 2d 40 (Mass. 1981));
Beeman v. Departnent of Health & Mental Hygiene, 105 Md. App. 147,
158 (1995) (holding that a person has a significant constitutional
liberty interest in being free fromthe arbitrary and capricious
adm ni stration of psychotropic nedicines); see also Washi ngton v.
Har per, 494 U. S. 210, 221-22, 110 S. C. 1028, 1036-37 (1990).

The Court of Appeals in WIllianms explained the rationale for
the heightened protection afforded a patient against forced

adm ni stration of psychotropic nedications. |In doing so, the Court
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quoted the Suprenme Court, which articulated that *“‘forcible
injection of nedication into a non-consenting person’s body
represents a substantial interference with that person’s liberty,’
since the purpose of the drugs ‘is to alter the chemcal balance in
a patient’s brain, |leading to changes, intended to be benefici al
[to the individual’s] cognitive processes.” WIllians, 319 Ml. at
503 (quoting Washington, 494 U S. at 229, 110 S. C. at 1041)
(alteration in original).

Under the law of informed consent, an adult has the right to
refuse treatnment, even if the refusal has a detrinental effect, so
Il ong as the individual is conpetent. The Fourth Crcuit Court of
Appeal s expl ai ned:

The very foundation of the doctrine [of
informed consent] is everyone's right to
forego treatnment or even cure if it entails
what for him are intol erable consequences or
ri sks, however warped or perverted his sense
of values may be in the eyes of the nedica

prof ession, or even of the conmmunity, so |ong
as any distortion falls short of what the | aw
regards as inconpetency. | ndi vi dual freedom
here is guaranteed only if people are given
the right to nake choices that woul d generally
be regarded as foolish ones.

United States v. Charters, 829 F.2d 479, 495 (4" Gr. 1987).

Al t hough courts will respect a conpetent adult’s right to
refuse treatnment, individuals have been restrained from exercising
that right when physical injury to other persons is at risk. Thus,
the State nay adm ni ster psychotropic nedications to inmates who

are likely to cause harm to thensel ves or others, provided that
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there is a nedical finding that “a nental disorder exists which is
likely to cause [such] harm” and constitutional due process is
met. WIllians, 319 Ml. at 501 (citing Washington, 494 U. S. at 220-
23, 110 S. C. at 1036-37); see also Guardianship of Roe, 421
N.E. 2d at 60 (recognizing a simlar rule for noninstitutionalized
mentally ill persons).

In the present case, we do not address, directly, the issue
presented by the cases nentioned above —the forced admnistration
of psychotropic nedicines. Yet in denying appellant’s claimfor
modi fication of alinony solely because she failed or refused to
take a certain nodality of psychotropic nedications, the court has
inplicated the principles of the right to bodily integrity and
informed consent. The inplications fromthis body of |aw cause us
to apply a nore critical eye to the evidence and rationale

supporting the trial court’s decision.

Responsibility forBAdverse Consequences
of Refusal To Take Medi cation
There are sonetinmes adverse effects, with nonetary
consequences, of a person’s refusal to consent to nedical
treatnent. Courts have infrequently been called upon to determ ne
whet her the nonetary consequences of a decision should be shared

by, or shifted to, another party. W have found three cases which

denied nonetary relief to a plaintiff who has refused nedica
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treatnment, and the refusal had detrinental effects.

In Demary v. United States, 982 F. Supp. 1101 (D. S.C. 1997),
the Federal District Court held that in determ ning danages to a
plaintiff who survived an airplane accident, a court could consider
whet her the plaintiff acted reasonably in refusing anti depressant
medi cations to cure his post traumatic stress syndronme. See id. at
1111; see also Franklin v. U S. Postal Service, 687 F. Supp. 1214,
1218-19 (S.D. Chio 1988) (plaintiff’s discharge from enpl oynent was
not a violation of the ADA when she exacerbated her handi cap by
refusing to take psychotropic nedication for her schizophrenia, and
her refusal caused her to commt crimnally violent actions while
on the job). In Hart v. Gty of Jersey Cty, 706 A 2d 256 (N.J.
Super. Q. App. Dv. 1998), a New Jersey appellate court denied the
tort clains of a police officer against the city, reasoning that
his “liberty interest in nmedical self-determ nation, including the
right to refuse unwanted nedi cal care” was not violated when the
officer was required to accept al cohol counseling as a condition of
his continued enploynent. 1d. at 259. The court pointed out that
the plaintiff, as a police officer, had “authoritative sway and
access to arns,” and had been exhibiting alarmng behavior. 1d. at
260. In considering his right to nmedical self-determnation, it
reasoned that “the patient’s rights have often been wei ghed agai nst
the interests of others.” 1d.

Sonetinmes, courts have been willing to shift the nonetary
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consequences of refusal of treatnent when the decision is affected
by nmental illness, even though the patient is conpetent. I n
Pennsyl vani a, courts have held that in negligence suits claimng
personal injury, a plaintiff is not required to conply with the
normal requirenent to mtigate his damages by obtaining psychiatric
treatnent, when his refusal to undergo psychiatric treatnent is a
mani festation of his enotional injuries. See Botek v. Mne Safety
Appliance Corp., 611 A 2d 1174, 1176-77 (Pa. 1992); see also
Browning v. United States, 361 F. Supp. 17, 24 (E.D. Pa. 1973).
We have not been nade aware, nor have we found, any cases
addressing the issue of whether an award of alinony can be
predicated upon a spouse taking pschychotropic nedication to
enhance the spouse’s ability to work. But cf. In re DeLaMatter v.
DeLaMvatter, 445 N W2d 676, 681 (Ws. C. App. 1989) (“when
al coholic spouse has refused nedically recommended treatnment and
then clains a need for permanent maintenance because of the

al coholism such refusal” nust be considered by court).

C.
Anal ysis of Expert Testinony and O her Evi dence

When a trial court conditions a spouse’'s right to seek a
modi fication in alinony on the spouse’'s taking psychotropic
medi cati ons pursuant to the recommendati on of an expert w tness,
the expert testinony regarding nental illness and treatnent nust be

highly reliable and particularized to the individual whose nental
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health is at issue. See Guardianship of Roe, 421 N E 2d at 58-59
(when evaluating an issue involving psychotropic nedication of a
mentally ill person, a court “nust reach beyond statistical factors
and general rules to see ‘the conplexities of the singular
situation’” (quoting Belchertowm State Sch. v. Saikew cz, 370
N. E. 2d 417, 428 (Mass. 1977))). Under the circunstances of this
case, we find that the expert testinony relied upon by the trial
court was not sufficient to support its decision. W explain.

In order to sustain a petition to nodify alinony set by a
prior judgnent, the noving party nust denonstrate a change in
circunstances justifying nodification. See Blaine v. Blaine, 97
Mi. App. 689, 710-11 (1993), aff'd, 336 M. 49 (1994). I'n
considering a petition for nodification, a trial court has
discretion to determne the extent and anount of alinony, see Levin
v. Levin, 60 Md. App. 325, 336 (1984), and nust consider specific
factors in exercising its discretion. See Md. Code (1984, 1999
Repl. Vol.), 8 11-106 of the Famly Law Article (“FL”). One of
t hose factors is “the ability of the party seeking alinony to be
whol Iy or partly self-supporting.” FL 8 11-106(b)(l).

In the present case the trial court found that because
appellant’s nental health had not inproved as expected, Ms. Baer
was unable to work nore than ten hours per week. The court
considered that this finding satisfied both the change in

circunstances requirenent, and established the present |limtations
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on her ability to be self-supporting. W find that the evidence
supports this conclusion. See Brashier v. Brashier, 80 M. App.
93, 101, cert. denied, 317 M. 542 (1989) (continuation of a
depressive illness after a divorce <can justify nodifying
rehabilitative alinony to becone indefinite alinony).

The court then took an unusual step, one we have not seen in
any reported decision, by denying appellant’s relief solely because
she had not wutilized a nodality of psychotropic nedication
recomrended by M. Baer’s expert witness, Dr. Siebert. Al though
the court did not specify the exact type of drug she should have
used, it gleaned fromDr. Siebert’s testinony that “there are many
new medi ci nes today which do not have the after effect Ms. Baer
conpl ains of.”

Upon M. Baer’s request, Dr. Siebert interviewed Ms. Baer for
two hours and reviewed her nedical records. Dr. Siebert testified
that Ms. Baer showed no synptons of depression, mania, anxiety, or
other nmental illness in her interview, and concluded that her
illness was in remssion. He also opined that she had no
limtations on the nature or extent of her potential enploynent.
Based on her nedical records, however, Dr. Siebert concluded that
Ms. Baer was suffering from a bipolar disorder, a diagnosis
differing from Ms. Baer’'s psychologist, who diagnosed nmajor
depression. Dr. Siebert explained that a bipolar disorder was an

“episodic disorder . . . that punctuates a person’'s life. . . . A
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functional person that will have episodes, discrete episodes of
illness that will strike themdown for a period of weeks to nonths
and render that person basically disabled tenporarily.” Wth
respect to Ms. Baer he said:
[We can see in Ms. Baer’s history that
she had synptons in college, neverthel ess was

able to finish college, graduate. Then she
had a stretch of tinme where she did well

again. Then she had another episode of
illness t hat resul ted in a second
hospitalization prior to her earning her Ph.D

It is apparent that she has an illness

from which she has a recovery. That she w |
recover from the nore severe aspects of it,
t he di sabling aspects of the condition. . . .
and wll basically get on with her life at
that point in tinme.

Based upon his diagnosis of a bipolar disorder, rather than
maj or depression, as Dr. Miuha di agnosed, Dr. Siebert decided that
Ms. Baer needed to take a particular type of psychotropic
medi cation known as a “nood stabilizer.” These nood stabilizing
medi cati ons were appropriate, he said, because she was bi polar, and
these nedications “will especially lock onto a person when they are
in a normal nobod and wll keep them functional.” He recomended
that these nedications shoul d be taken along with an anti depressant
medi cati on. He acknow edged that she was al ready taking zoloft, an
anti depressant, but believed that a higher dose of zoloft or a
stronger antidepressant was appropriate. Dr. Siebert also said
that she should be nonitored by a psychiatrist while taking these
medi cations and that care by a famly practice physician was not

sufficient.
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W perceive several problens with the nature and extent of the
trial court’s reliance on Dr. Siebert’s testinony. First, the
court rested its entire ruling on Dr. Siebert’s recommendation for
treatnment, while rejecting a mgjor part of his diagnosis. Although
the court did not say whether it agreed that Ms. Baer was bipol ar,
the court inplicitly rejected Dr. Siebert’s opinions that Ms. Baer
was currently in remssion, suffered no current depression, and had
no current limtations on her working ability. Instead, the court
found that she had “severe depression” which prevented her from
presently working nore than ten hours a week. Although the court
chose not to accept Dr. Siebert’s assessnent of her current
condition, it nonethel ess adopted Dr. Siebert’s recomendation that
Ms. Baer should be taking nobod stabilizers.

It appeared fromDr. Siebert’s testinony that bipolar disorder
and major depression exhibit simlar synptons, and are often

difficult to distinguish from one another.* Dr. Siebert also

4Such testinmony appears to be in accordance with general
under st andi ng about these conditions. See Karin A Guiduli,
Comment, Challenges for the Mentally Il1: The “Threat to Safety”
Def ense Standard and the Use of Psychotropic Medication Under
Title I of the Arericans with Disabilities Act of 1990, 144 U.
Pa. L. Rev. 1149, 1154 (1990). The Commrent expl ains:
Four common di agnoses i ncl ude maj or (uni pol ar)

depr essi on, mani c- depr essi ve (bi pol ar)
di sorder, dysthym a, and seasonal affective
disorder. . . . Bipolar disorder differs from
the other three in that the individual
experiences manic episodes (‘highs’) in
addition to depression (‘lows’). Just as

depression is nore than a bad nood, these
(continued. . .)
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indicated that the type of nedication appropriate for each category
of affective disorder was different, and that nood stabilizers
woul d not be used if the diagnosis was sinply major depression
rather than a bipolar disorder.® By predicating its denial of
further alinmony on Ms. Baer’s refusal to take the nood stabilizers
that Dr. Siebert recommended, the court placed total reliance on
the accuracy of his diagnosis and correctness of hi s
reconmendat i on. When we consider the intrusive nature of the
medi cation recomended, and the court’s rejection of a mmjor
portion of Dr. Siebert’s testinony, and factor in a person’s right
to bodily integrity, we think that the court erred in this respect.
Consi deration of the practical results of the court’s decision

upon Ms. Baer sheds light on additional problens with the court’s

4(C...continued)
mani ¢ epi sodes are not sinply a good nood or a
break in the depression. Rather, mania is a
euphoric state which may | ead the individua
to experience rushes of ideas or thoughts,
grandi ose notions, extreme distractability,
abundant energy, increased risk-taking, rapid
talking or fidgeting, and a tendency to act
irrationally and to overlook harnful or
pai nful consequences of behavi or.
ld. (Ctations omtted). For clinical definitions of these
di sorders, see Anerican Psychiatric Ass’'n Diagnostic and
Statistical Manual of Mental Disorders (DSM1V) (4" ed. 1994).

See G@uiduli, supra, at 1160-61 (“For the npbst common
mental illnesses, psychotropic nedication can be divided into
four categories: antidepressants (to treat depressive disorders),
antimanics (to treat bipolar disorder or manic-depressive
di sorder), antianxiety nedication (to treat anxiety disorders)
and antipsychotics (to treat schizophrenia).”)
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basing its decision on Dr. Siebert’s reconmmendations. Dr. Siebert
was not Ms. Baer’'s treating physician. He was engaged by M. Baer
to give testinony as an expert witness to support his defense
against any increase in alinony. Dr. Siebert nmade it clear in his
testinmony that he “was not seeing her for purposes of recomrendi ng
treatnment.” |If Ms. Baer were to attenpt to neet the conditions
i nposed by the trial court, she mght go to a psychiatrist who
would not diagnose her as bipolar, and therefore would not
recommend nood stabilizers. |[If her psychiatrist were to recomend
only antidepressants, and after taking them she was still limted
in her ability to work, the issue of nodification mght be res
judi cata because she would still be seeking extension of alinony
based on her depression and inability to work, w thout taking nood
stabilizers, and thus she could show no change in circunstances.
See Bl aine, 97 Ml. App. at 704.

We further note that Ms. Baer previously took lithium a nood
stabilizer, and experienced problens. Wile her testinony did not
establish that she could not, with a proper dosage, be successfully
medi cated with a nood stabilizer, we think that her past history
with the nedication should be eval uated before the court conditions
her claim for a nodification of alinmony on her taking such
medi cati ons.

Timng is also a significant problemfor Ms. Baer. Under the

court’s order, Ms. Baer would have only to the end of the year
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2000 to obtain a new psychiatrist, take new nedi cations, allow tine
for adjustment of the nedications and dosages, and determ ne
whet her the new nedications allow her to function well enough to
work a forty-hour week. At the tinme of the hearing, her incone was
$1, 796 per nmonth, including $1,500 in alinmony. At the end of the
year 2000, she wll lose this alinmony, as well as the health
i nsurance coverage that M. Baer now provides. Even if she
petitions again, a hearing may not be set in the new case unti

well after the end of the year 2000. By that tinme, she may have no

ability to pay for a psychiatrist or psychotropic nedications, and

t hus be unable to fulfill the condition inposed by the court.
Maj or depression and bipolar disorder are illnesses that

significantly limt a person’s enployability. See Karin A

Gui duli, Comrent, Challenge For The Mentally Ill: The “Threat to

Safety” Defense Standard and The Use of Psychotropic Medication
Under Title | of the Americans Wth Disabilities Act of 1990, 144
U Pa. L. Rev. 1149, 1155-56 (1990). These illnesses have been
recogni zed by courts as grounds for either indefinite alinony or a
nodi fication of alinony. See Brashier, 80 M. App. at 101
(affirmng trial court’s grant of indefinite alinony in |ight of
continued psychiatric disability); In the Matter of the Marriage of
Cook and Cook, 556 P.2d 707, 709 (O. App. 1976) (holding that
spouse’s severe depression resulting in loss of inconme supported

nmodi fi cati on of spousal support); dover v. dover, 730 So. 2d 218,
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220-21 (Ala. Cv. App. 1998) (evidence of spouse’s depression
caused by chem cal disorder, resulting in fatigue, was sufficient
for nmodification of alinony); see also FL 8§ 11-106(b)(8) (nental
condition of party is one of required considerations in determ ning
al i nrony award). Empl oyability, timng, and the cost of nenta
health care are all factors that contribute to our conclusion that
the trial court erred in its ruling.

Appel | ee argues that the sole fact that Ms. Baer’s decision
not to take psychotropic nedications was influenced by her
depression is a sufficient reason to preclude the trial court’s
taking into account her refusal in denying alinony. W do not go
this far. It is well recognized that nental illnesses can be
controlled by the use of psychotropic nedications, and we think a
court need not ignore the potential benefits from such nedicati ons.
While a person has a right to determ ne what nedications to take,
a court can, with particularized expert testinony and a critical
review of such testinony, hold a conpetent adult accountable for
t he consequences of such decision. See Demary, 982 F. Supp. at
1110; cf. Franklin, 687 F. Supp. at 1218-19; DeLaMatter, 445 N W 2d
at 681 (“Just as a famly nmenber or friend can be an ‘enabler

so also can a court by virtue of its orders which provide no
incentive to the alcoholic to address the disease.”). In making
such decisions, a court should include in its consideration the

fai rness of inposing nonetary consequences of the patient’s refusal
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upon a third party.

W realize that the circunstances of the present case are
unusually difficult for a trial court to resolve, and the
di stinctions that we have drawn are fine ones. To clarify the
ram fications of our decision, we provide the follow ng directions
and suggestions for the trial court on renmand.

(1) Gven its finding that Ms. Baer could not presently work
nore than ten hours per week, and its concern that her refusal to
t ake psychotropic nedicati ons was unreasonable, the court should
not enter a final judgnent in the case based on the present
evidence. It should reserve its judgnent on the indefinite alinony
i ssue, and advise the parties that it is considering denial of
indefinite alinmony on the grounds of her refusal to take
appropriate nedication. It should, however, nake an interim
determnation of whether a pendente lite nodification of alinmony is
warranted, based on Ms. Baer’s current nental health and resulting
work Iimtations, taking into account the appropriate factors under
section 11-106 of the Famly Law Article.

(2) On remand, the court should give consideration to the
appoi ntmrent of a psychiatrist as a neutral expert w tness pursuant
to Maryland Rule 5-706 to conduct a thorough evaluation of Ms.
Baer and her nedical history, and to testify regarding the expert’s
findings and nedical recomendations. It could also give both

parties sufficient tine to consult a psychiatrist regarding the use
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of nood stabilizing nedications, and then allow them to present

expert w tnesses on that specific issue.®

.
Deni al of Modification on Gounds of Cancer Surgeries

In Iight of our directive that the court determ ne appropriate
al i nony considering Ms. Baer’s current inability to work no nore
than ten hours per week, we need not consider whether the court
erred in refusing her an extension of alinony on the ground of her
unexpected cancer surgeries. An extension of alinony for that
reason also would be based on her current ability to work, and
i nvol ve consideration of the sane factors, under section 11-106 of
the Famly Law Article. Thus, consideration of this alternative
reason for extension would be a repetitive anal ysis.

JUDGMENT OF THE CIRCU T COURT
VACATED, CASE REMANDED FOR
FURTHER PROCEEDI NGS CONSI STENT
WTH TH'S OPINION, COSTS TO BE
PAI D BY APPELLEE.

REPORTED

IN THE COURT OF SPECI AL APPEALS

OF MARYLAND

No. 1730

M. Baer’'s expert should be given an appropriate
opportunity to interview and eval uate Ms. Baer.

27



Septenber Term 1998

LAUDI E J. BAER
V.

MARVI N L. BAER

Harrell, *
Hol | ander,
Adki ns,

JJ.

Concurring Opinion by
Harrel |, J.

*Harrell, J., now a nmenber of the
Court of Appeals, participated in
the conference and decision of
this case while a nenber of this
Court; he participated in the
adoption of this opinion as a
menber of this Court by specia

desi gnation

Filed: October 7, 1999

| wite separately (not for the practice but) because | do not
see the necessity for nuch of the dicta in the majority opinion,
particularly those portions where, in ny view, the mgjority
pronotes as a consequence of the circuit court's ruling that Ms.

Baer may be required to experinent with psychotropic drugs in order



to satisfy the court whether she is entitled to nodification of
alinmony.” | also fail to see the need to include the forced
medi cation |l egal analysis set forth in the majority opinion in
order to decide this appeal. Nevert hel ess, because of the
majority's identified inconsistencies between the circuit court's
reasoning in its 13 July 1998 Opinion And Order and the evidence,
| endorse the ultimate result. | explain.

The order enbodying the previously agreed upon terns of the
rehabilitative alinony award, which appellant sought to nodify or
extend, was dated 1 April 1996. The record extract provided by the
parties in this appeal does not include any real background as to
what was before the court on 1 April 1996 with regard to
appellant's psychiatric or enotional condition or historys,

al t hough we do know t hat her cancer surgeries and recuperation from

I't seens to ne that, in lieu of experinenting with the
drugs in an effort to satisfy the court, Ms. Baer could seek to
produce conpetent expert testinony to counter Dr. Siebert's
conclusions and opinions in that regard. Cbviously, Dr. Miha, a
clinical psychologist, was not such a witness. Moreover, a
qual i fied expert could flesh-out Ms. Baer's anecdotal references
to her adverse reactions to prior medication and perhaps
interpret those idiosyncratic results in ternms of the known
properties of newer drugs, including the drugs discussed by Dr.

Si ebert.

8A copy is included in the record extract of the 13 Novenber
1995 proceeding in open court where the parties' agreenment was
put on the record. Appellant's former counsel, inquiring of
appel lant as to her understanding of the 5 year nodifiable
rehabilitative alinony conponent, framed a single question to
i ncl ude “shoul d your condition worsen, you [ ] would be free to
cone back and ask for an increase, you understand that?” O her
than this vague allusion, the extract in the instant appeal casts
no light on what the court may have appreciated about Ms. Baer's
“condition” at that tine.



t hem occurred before entry of the foundational order. Thus, we do
not know what the court's anticipation, if any, was regarding the
future course or treatnment of Ms. Baer's nental illness after 1
April 1996. In the posture the instant case reaches us, however,
this deficiency is not of dispositive consequence because the
unchal | enged conclusion of the trial judge in his 13 July 1998
pinion And Order was “that the continuation of [appellant's]
medi cal condition of major depression would qualify for an

extension of alinony under Brashier v. Brashier [80 M. App. 93

(1989)]."

VWhat sets the instant case apart from Brashier and Benkin v.
Benkin, 71 M. App. 191 (1987), of course, is that the ailing
spouses in those cases apparently either sought generally accepted
and appropriate nedical treatnment for the prevailing nedical
condition (Benkin, 71 Mi. App. at 196) or were precluded from doi ng
so, though apparently willing, by the |loss of nedical insurance
coverage (Brashier, 80 M. App. at 98; 100), while Ms. Baer
refuses such treatnent outright. Thus, after the initial alinony
award, Ms. Brashier's severe anxiety and depression® (partially
exacerbated by matters related to or flowng from the divorce)
continued, and Ms. Benkin's arthritis worsened. Ms. Baer's
severe depression, largely untreated in a conventional sense, also

conti nued.

SHer agor aphobi a did respond favorably to treatnent,
however .



What m ght have supported therefore a different result in the
instant case sub judice fromthat obtained in Brashier and Benkin,
however, was foreclosed in the instant case by the trial court's
unsupported and inconsi stent concl usions based on the evidence it
apparently found credible or by which it felt constrained. As the
majority points out, the trial judge apparently rejected Dr.
Si ebert's diagnosis of bipolar disorder, in favor of Dr. Miha's
identification of severe depression. Yet, ignoring the inplicit
limtations of Dr. Siebert's drug treatnent testinony regarding
conbi ni ng mood stabilizers wth appropriate dosages of
antidepressants to treat bipolar disorder, the court apparently
felt constrained thereby and/or was persuaded that appellant's
refusal to take nood stabilizers and certain types or dosages of
anti depressants contri buted to her continuing depression.?

Of greatest consequence to ne, however, was the court's
conclusion that appellant's “depression is one of the reasons she
rejects these drugs.” Gving full play to the trial court's
superior ability to assess witness credibility and the court's
broad discretion in these matters, | interpret this statenent as
the court concluding that appellant's nental disease or condition
was a proximate cause of her refusal to seek appropriate treatnent.

Assum ng that to be so, her condition then was inseparable from her

Appel | ant was taking an antidepressant, zoloft, which Dr.
Si ebert thought was at too | ow a dosage. |In any event, Dr.
Si ebert believed only a conbination of antidepressants and nood
stabilizers would treat adequately appellant's bipolar disorder.
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refusal to seek treatnent, and the isolation of the latter would
not therefore be an appropriate or |ogical ground for denial of her
al i nony nodification request. As the trial court explains its
judgnment, it cannot stand. Therefore, | join in the majority's
result, but based on a bit |eaner analysis.

| add, in <closing, that the acceptance of persona

responsibility for the consequences of one's voluntary and free

conduct (which principle |I perceive as undergirding the trial
court's reasoning in this case), is a value that generally
resonances wth ne. VWhat | am unable to reconcile in the

application of this principle in the instant appeal, however, is
that the court apparently concluded that Ms. Baer is sick and that
her sickness feeds on itself to inpede her maxi mum possible
I npr ovenent . Under such circunstances, appellant's decision to
refuse a particular treatnment reginmen cannot be deened to be a free

and vol untary deci sion.



