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On January 29, 1998, appellant, Steve Eugene Johnson, was
tried by a jury in the Grcuit Court for Talbot County and
convicted of possession of cocaine with intent to distribute,
possession of a firearm in connection wth a drug trafficking
of fense, possession of controlled paraphernalia, and resisting
arrest. Appellant raises four questions on appeal:

| . Did the trial court err in permtting the
State to anmend the chargi ng docunent by

substituting “cocaine” for “marijuana?”

1. Dd the trial court consi der an
inperm ssible criterion in sentencing?

I11. Dd the trial court inpose an illega
sent ence?

V. Was the evidence legally insufficient to
sustain a conviction for possession of
control |l ed paraphernalia?
FACTS AND PROCEEDI NGS
On June 20, 1997, appellant was arrested and charged wth
possession with intent to distribute cocaine, possession of
cocai ne, possession with intent to use drug par aphernal i a,
possession of a firearmduring a drug trafficking crine, possession
of an assault pistol, possession of a conceal ed deadly weapon,
resisting arrest, and disorderly conduct. On July 21, 1997,
appel | ant appeared in the District Court and waived his right to a
hearing on the stated charges. Appellant was incarcerated pending
trial; bail was set at $45, 000.

Appel l ant’s case was transferred to the circuit court and, on

August 20, 1997, the State filed a five-count crimnal information
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charging appellant with possession wth intent to distribute
marij uana, possession of marijuana, possession with intent to use
drug paraphernalia, possession of a firearmin connection with a
drug trafficking crinme, and resisting arrest. The State
subsequently realized that, in preparing the information

“marijuana” had been substituted erroneously for “cocaine” in the
first two charges. Thereafter, the State filed a notion to anend
t he chargi ng docunent so that it would reflect that the substance
involved in the first two counts was cocaine and not marijuana.
Appel | ant objected to the State’s notion, and, on January 7, 1998,
a hearing was held. At the close of the hearing, the trial court
granted the State’s notion and the case proceeded to trial.

At trial, Oficer Mark Waltrup testified that, on June 20,
1997, he and two other officers were patrolling in Tal bot County,
Maryl and when they observed appel |l ant and anot her man, both riding
bi cycl es, approach a sport utility vehicle stopped at the corner of
Thor ogood Lane and South Street. Waltrup stated that appellant’s
conpani on observed the officers’ presence and immediately left the
scene. Waltrup testified that he was approximately three feet from
appel | ant when he heard appell ant ask the occupants of the vehicle,
“What you want? Wat you need? What you want yo, what you need?”
The occupants of the car observed the officers’ presence and drove
away W thout responding to appellant’s queries. Oficer Waltrup

testified that, as the vehicle departed, he noticed that appellant
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was holding a bag containing a white rock-Ilike substance, which,
based on his experience and training, he believed was crack
cocai ne.

Waltrup stated that he placed his hand on appellant’s
shoul der, told himthat he was a police officer wth the Easton
Police Departnment, and infornmed him that he was under arrest.
According to Waltrup, appellant imediately withdrew fromhis grasp
but fell to the ground in the process. VWaltrup attenpted to
apprehend appellant, who began “kicking and flailing.” Waltrup
testified that, as he and his partners attenpted to restrain him
appel l ant swal | owed the bag contai ning the suspected crack cocai ne.
The officers finally subdued appellant by spraying himw th pepper
spray.

During a pat down search conducted subsequent to his
appr ehensi on, appellant informed the officers that there was a gun
in his backpack that he was carrying at the tine he was arrested.
The officers searched the backpack and seized a | oaded “Tech-9"
assault pistol. Appellant was then taken to police headquarters
where a search of his person yielded a second bag containing a
suspi ci ous subst ance. A lab analysis revealed that the bag
contai ned four granms of cocai ne.

Appel l ant testified in his own defense. Although he admtted
to being in possession of the gun, he denied that he possessed any

drugs or resisted arrest. He explained that he struggled wth the
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pol i ce because they approached himfrom behind and did not identify
t hensel ves.
DI SCUSSI ON
l.
Amendnent of the Charging Docunent
Maryl and Rul e 4-204 st ates:

On notion of a party or onits own initiative,

the court at any tine before verdict may

permt a charging docunent to be anended

except that if the anmendnment changes the

character of the offense charged, the consent

of the parties is required. |If anmendnent of a

char gi ng docunent reasonably so requires, the

court shall grant the defendant an extension

of time or continuance.

““ Amendnents’” contenplated by this Rule are changes,
alterations, or nodifications to an existing charge in an existing
chargi ng docunent.” Tracy v. State, 319 M. 452, 456-57, 573 A 2d
38 (1990). “Matters relating to the character of the offense are
those facts that nust be proved to nmake the act conplained of a
crinme. Corbin v. State, 237 Ml. 486, 489-90, 206 A 2d 809 (1965);
see also Manuel v. State, 85 MI. App. 1, 18, 581 A 2d 1287 (1990),
cert. denied, 322 Md. 131, 586 A 2d 13, cert. denied, 322 M. 131,
586 A.2d 14 (1991). An indictnent may be corrected w thout the
defendant’s consent if the anmendnent does not alter any of the
el ements of the offense and results in no prejudice.” Tapscott v.

State, 106 Md. App. 109, 134, 664 A 2d 42 (1995), aff’d, 343 M.

650, 684 A. 2d 439 (1996).
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The specific question of whether the character of a charged
drug offense is changed when the chargi ng docunent is anended by
substituting one control |l ed dangerous substance for another has not
been considered in Maryland. There are, however, cases that guide
our search for the appropriate application of the rule in this
context. In Gyant v. State, 21 Ml. App. 674, 321 A 2d 815 (1974),
Gyant was charged with robbery with a deadly weapon and rel ated
of fenses. The chargi ng docunent, however, msidentified the victim
of the crime. Wen the case cane to trial, the State, over Gyant’s
obj ecti on, sought to anmend the chargi ng docunent so that it would
accurately reflect the nane of the alleged victim The trial court
permtted the anmendnent, and Gyant was convi ct ed.

Gyant chall enged the anmendnent on an appeal to this Court,
which affirmed, stating that “[t]he real question ... is whether
t he anmendnent changed the character of the offense charged. W
think it clear that it did not. The count in question charged
robbery with a deadly weapon both before and after the anmendnent.
The anendnent sinply changed the victimof the robbery.” Gyant, 21
M. App. at 685.

In Thanos v. State, 282 M. 709, 387 A 2d 286 (1978), the
District Court of Maryland convicted Thanos of shoplifting on a
chargi ng docunent alleging that she attenpted to alter the price
tag on an item of nerchandi se at a |ocal department store. After

Thanos appealed to the circuit court, the State sought to anend the
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chargi ng docunment to substitute the word “renove” for the word
“alter.” The circuit court granted the amendnent over Thanos’s
obj ection, and proceeded to find her guilty of the crinme charged.
On appeal, the State argued that the anendnent did not change

the character of the offense because, under the applicable statute,
t he defendant was charged with shoplifting both before and after
the anendnent. The Court of Appeals disagreed, holding that the
change in the charge from“altering” a price tag to “renoving” a
price tag was a matter of substance because the amendnent required
proof of an entirely different act fromthe offense as originally
charged. The court reasoned:

This is a situation in which the statute

creates one offense generically shoplifting

but specifies a nunber of different ‘acts,

transactions, or nmeans’ by which it nmay be

comm tted. The ‘offense’ charged here was

attenpted shoplifting; the various neans by

whi ch the offense may be conmtted, we think,

constitutes its ‘character.’
Thanos, 282 Md. at 714; see also Busch v. State, 289 Ml. 669, 426
A. 2d 954 (1981) (hol ding that an amendnent to the charging docunent
that substituted the offense of resisting arrest for the offense of
resisting, obstructing, or hindering an officer in the perfornmance
of his duties required proof of an act not originally charged (an
arrest) and thereby changed the character of the offense.).

In this case, Count | charged appel |l ant both before and after

t he amendnent, under M. Code (1957, 1996 Repl. Vol.), Art. 27, 8

286(a)(1), which nmakes it wunlawful “to possess a controlled
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dangerous substance in sufficient quantity to reasonably indicate
under all ~circunstances an intent to ... distribute ... a
control | ed dangerous substance.” (Enphasis added.) In count 1|1
appel l ant was charged, both before and after the anendnent, under
Art. 27. 8§ 287(a), which makes it unlawful to “possess ... any
control | ed dangerous substance; unl ess such substance was obtai ned
directly, or pursuant to a valid prescription or order from a
practitioner, while acting in the course of his professional
practice.” (Enphasis added.) Under both statutes, the State nust
ultimately prove that the substance possessed is a controlled
danger ous substance. We concl ude, however, that the specific
identity of that substance is not an essential elenent of either
of f ense.

Unl i ke the circunstances in Thanos, the nmeans of violating the
crimes charged under 8 287(a) and 8§ 286(a)(l1l) are limted. The
gravanen of the offenses is possession, which is defined as “the
exercise of actual or constructive domnion or control over a thing
by one or nore persons.” Art. 27, 8§ 277(s). The act of
controlling a thing does not vary with the conposition of the thing
being controlled. Mreover, under 8 286, the additional el enent of
intent to distribute is the sanme regardl ess of what substance is
all egedly involved. That the penalties associated with possessing
and distributing cocaine are nore severe than those associated with

possessing and distributing marijuana goes only to the degree of
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puni shnment for the offense and does not constitute a materi al
el ement of the charge. Thus, we hold that substituting cocaine for
marijuana did not change the character of the offense charged.
Accordingly, the trial court properly allowed the State to anend
t he chargi ng docunent.

Nor did the anendnment in this case prejudice appellant. The
statement of charges used to indict appellant in the District Court
identified the substance involved in the crines charged as cocai ne,
not marijuana. Thus, appellant was put on notice of the identity
of the substance at that tine. |In addition, after the trial court
granted the State’s notion to amend the charging docunent,
appel l ant nmade no attenpt to continue the case despite the court’s
offer to do so, suggesting that appellant was not particularly
surprised by the anmendnent or did not need additional tinme to
prepare for trial

1.
Consi deration of the Unadjudi cated Juvenil e Charge

In his brief, appellant quotes the foll ow ng statenents nmade
by the court imrediately prior to sentencing:

You are an Anerican tragedy because you had no
hel p growi ng up. You had no responsible
parent to show you any gui dance, give you any
advice to try to put you in the right
di rection. The parent was totally absent.
Totally worthless as far as hel ping rai se you.
And so the only chance you had was that sone
agency of the State mght be able to help

raise you. And you had a chance when you were
10 years old in Queen Anne’s County when you
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were charged with the offense of shoplifting.
And right there the State had a chance to take
this little 10 year old boy, who had no
father, had no nother, had no supervision by
hi s grandparents because they were el derly and
couldn’t keep up with him The State had the
chance to take that child and to put himin
some sort of a honme where he could get sone
supervision and sone guidance and sone
treatment and sone training and they totally
blew it. They did him a big favor. They
cl osed the case at intake. And he felt good
because he had gotten away w th sonething.
And that was probably the | ast chance he ever
had. He probably never had anot her chance at
living a decent normal life in this country.
He was dooned from that nonent forward to
spend nost of his life in prison. Wich is
where you will spend nost of your life M.
Johnson.

Appel | ant argues that these comments indicate that, for the
pur poses of sentencing appellant in this case, the court assuned
and i nproperly considered his guilt for the earlier juvenile charge
that was closed wi thout an adjudication of guilt. W do not agree.
Read in the context of the court’s pre-sentence renarks, t he
reference to the earlier juvenile proceedings was nore a |anent
for a lost opportunity to provide assistance to an at-risk and
unsupervi sed chil d.

[T,
Sent enci ng

On the transporting a weapon in relation to a drug trafficking
of fense, the court, pursuant to Art. 27, 8 281A(c), inposed a ten
year consecutive sentence without parole. Appellant argues that,

under the reasoning applied in Malcolmv. State, 314 MI. 221, 550
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A.2d 670 (1988), the limtation on parole eligibility could not
exceed five years. W do not agree.

In Malcolm the defendant was sentenced to twenty years
w t hout parole based on 8 286(b) (2)(now subsection (c)(2)), which
stated that anyone violating its provisions

is guilty of a felony and is subject to
i nprisonnment for not nore than 20 years, or a
fine of not nore than $20,000, or both. Any
person who has previously been convicted under
this paragraph shall be sentenced to
inprisonnment for not less than 10 years.
Nei t her the sentence nor any part of it nay be
suspended, and the person shall not be
eligible for parole except in accordance with
Article 31B, § 11.

The Court of Appeals held that 8§ 286(b)(2) was *anbi guous
with respect to whether the Iimtation of eligibility for parole
applies only to the mandatory ten year sentence, or may be applied
as well to any |longer sentence that is inposed.” Ml colm 314 M.
at 234. Recogni zing that such anbiguities must be resolved in
favor of the defendant, the court held that the limtation of
eligibility for parole applied only to the first ten years of any
sentence under the statute.

W hold that no such anbiguity exists under § 281A A
conviction for possessing a firearm in connection with a drug
trafficking case carries a five to twenty year prison sentence for
a first tinme offender. Art. 27, 8 281A(1). The first five years

are mandatory and are to be served w thout parole. Art. 27, 8

281A(1)(ii). Pursuant to 8§ 281A(c), “[t]he m ninmum mandatory
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sentence provided in subsection (b)(1l) and (2) of this section
shall be doubled if the firearmis “[a]lny firearmlisted in Art.
27, 8 36H1 ... of this article.” Appel  ant was convicted of
transporting an Intratec Tec-9/DC9 assault pistol, which is anong
the firearms listed in 8 36H 1. Unlike the statutory provision
considered in Malcolm the | anguage used in 8 281A(c) indicates an
intent to double both the sentence and the parole limtation when
t he weapon used in conjunction with the drug trafficking offense is
particul arly dangerous. Accordingly, we hold that inposing a ten
year, non-parol able sentence for this offense was not ill egal.

On the possession of <cocaine with intent to distribute
conviction, appellant, as a second offender, was subject to a
mandat ory m ni num sentence of ten years without parole. Art. 27,
8 286(b)(2). The sentence inposed was twenty years with five years
suspended without eligibility for parole. W agree with both
parties that, under Malcolm only the first ten years of Johnson's
sentence was subject to the limtation of the eligibility of
parole. Thus, we shall vacate that conponent of Johnson’s sentence
and remand for re-sentencing.

Finally, appellant argues that the total sentence of 25 years
w t hout parole was disproportionate to the offenses commtted and
t hereby violated his constitutional right to be free fromcruel and
unusual punishnent. W do not agree. The sentences inposed in

this case were within the statutory limts and were not grossly
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di sproportionate considering appellant’s prior crimnal record and
the fact that the only practical use of the weapon he possessed was
to threaten or harm ot hers. Accordi ngly, although appellant is
entitled to have the parole restriction on his sentence reduced by
five years, the sentence is otherw se affirned.
V.

Possessi on of Paraphernalia

Appellant’s final argunment is that, under D ckerson v. State,
324 Md. 163, 596 A 2d 648 (1991), the evidence is insufficient to
sustain his conviction for possession of paraphernalia. In
Di ckerson, the Court of Appeals reversed a drug paraphernalia
conviction in a case in which convictions for both possession with
intent to distribute and use of drug paraphernalia were predicated
on a single vial of cocaine. The Court held that “where there is
no ot her drug paraphernalia, a defendant may only be convicted of
possession of cocaine with the intent to distribute, even though
t he cocai ne possessed is in a vial, which is thereby being used as
drug paraphernalia.” 1d. at 174.

Appel | ant contends that his convictions for possession with
intent to distribute and possession of drug paraphernalia were both
predi cated on a single plastic bag that contained the cocaine.
Thus, he argues his conviction on the drug paraphernalia charge
must be reversed. The State argues that appellant failed to raise

this argunment bel ow and, thus, this question is not preserved for
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our review. The State argues further that, even if the question is
preserved for review, there was an additional, unrecovered bag of
cocaine that provided separate support for appellant’s drug
par aphernal i a conviction.

First, we hold that this question was preserved for review
After the close of the State's case, appellant’s counsel nade a
nmotion for judgnment on the drug paraphernalia charge, stating that
“[t]here is no evidence or no introduction of any paraphernalia in
this case.” Appellant raises the sane argunent on appeal. Second,
we agree with appellant that the evidence was insufficient to
support a separate conviction for possession of drug paraphernalia.

The court instructed the jury that “[d]rug paraphernalia nmeans
any equipnent or materials used or intended for wuse in the
packagi ng, storing, or concealing of a controlled dangerous
substance.” Wth regard to what evidence forned the basis for the
possessi on of drug paraphernalia charge, the State argued to the
jury:

As to the crines, you heard the definitional
instruction as to what the crines constitute.
Let me t ake t he one that’s call ed
paraphernalia first. That’s very short.
Par apher nal i a neans those things that are used
to package narcotics. In this case, this
plastic bag ... that has the cocaine in it is
par aphernal i a. W would submt this 1is
paraphernalia. This little plastic bag. The
bi g one renenber is the police evidence bag.
This isn’t what the officer said he took from
him The small bag inside that you see, which

you will be able to take back with you, is the
par aphernal i a.
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The record indicates that the charges for possession wth
intent to distribute cocaine and possession for paraphernalia were
both predicated on a single plastic bag containing cocaine. Under
D ckerson, appellant’s conviction for drug paraphernalia cannot

st and.

JUDGVENT AFFI RMED | N PART; REVERSED
I N PART. CASE REMANDED TO THE
Cl RCU T COURT FOR TALBOT COUNTY FOR
PROCEEDI NGS CONSI STENT WTH THI S
CPI NI ON

COSTS TO BE SPLIT EQUALLY BETWEEN
THE PARTI ES.



