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Appel | ants, Sharon E. Chase, personal representative of the
estate of Carlean Burley, and Darlene Burley, guardian and next
friend of Richard Sturdivant,® filed this action in the Crcuit
Court for Baltinmore City against appellees, the Mayor and City
Council of Baltinmore (“the CGty”), and its enployee, Kevin D.
Wl lianms, an energency nedical technician for the Baltinore Gty
Fire Departnent.2 Appellants alleged that on 1 March 1995, M.
WIllians, acting in his capacity as a paranedic for the Baltinore
City Fire Departnent, negligently intubated Carlean Burley's
esophagus, instead of her trachea, while attenpting to resuscitate
her during a cardiac arrest. Appellants alleged that the negligent
i ntubation directly and proximately caused Carl ean Burley's death.

On 26 January 1998, appellees filed a notion for summary
j udgnent on the bases that either of two Maryl and statutes provi ded
qualified imunity to M. WIllians, acting as a Baltinore Gty Fire
Departnent paranedic, and that appellants had not presented any
evi dence of gross negligence on the part of M. WIllians to defeat
such immunity. Appellants filed their opposition on 25 February

1998, arguing that appellees were not entitled to inmunity under

lAppel l ants alleged in their anended conplaint that Richard
Sturdivant, M. Carlean Burley's grandson, was financially
dependent upon Ms. Burley at the tine of her death.

2Appellants did not allege in their anended conplaint any
i ndependent factual allegations, clains, or counts against the City
directly. Accordingly, any liability on the part of the City
arises solely out of the doctrine of respondeat superior.




either statute. They further asserted that, assumng one or both of
the statutes did provide imunity, appellants had generated a
triable dispute of material fact on the issue of gross negligence,
and therefore it was inappropriate for the court to di spose of the
case on sunmary judgnent. Followi ng a hearing on 9 March 1998, the
circuit court ruled that both statutes applied and granted i mmunity
to M. WIllians, and therefore the inmunity applied vicariously to
the Gty. The court further ruled that the facts as alleged could
not support a finding that M. WIlians's actions anounted to gross
negligence. Accordingly, the court entered judgnent in favor of
appel l ees on 11 March 1998.

Appellants filed this tinely appeal. They presented the
foll ow ng questions for our review, which we have reorgani zed and
rephrased slightly:

l. Whet her the circuit court erred when it
held that the “Good Samaritan Act,” M.
Code (1973, 1998 Repl. Vol.), 8§ 5-603 of
the Courts and Judicial Pr oceedi ngs
Article, granted M. WIlians qualified
immunity and required appellants to prove
gross negligence, despite the fact that
the Cty <charged for the services
rendered to the deceased.

1. Wether the circuit court erred when it
held that the “Fire and Rescue Conpany
Act,” Ml. Code (1973, 1998 Repl. Vol.), 8§
5-604  of the Courts and Judici al
Proceedings Article, applied to grant
i mmunity to Gty fire depart nment
personnel .

[11. Whether the circuit court erred when it
held as a matter of l|aw that M.
WIllians' actions did not anmbunt to gross
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negl i gence despite expert opi ni on
evidence to the contrary.

EACTS®

On 1 March 1995, at approximately 2:00 a.m, Carlean Burl ey,
age 66, tel ephoned her daughter, Irnma Jones, and said that she was
not feeling well. M. Jones went to Ms. Burley's house, |ocated at
314 North Hlton Street, Baltinore, Maryland. Wen she arrived,
Ms. Burley was conplaining of shortness of breath. OQher famly
menbers arrived shortly thereafter and placed a 911 call. Contact
was made wth Baltinore Gty Medic Unit No. 12 at 2:53 a.m The
anbul ance departed the station house at 2:55 a.m, and arrived at
314 North Hilton Street at 2:57 a.m A fire engine unit, Engine
30, also responded to the call, as was apparently custonary.

Upon arrival at Ms. Burley's home, M. WIllians and Baltinore
City Fire Fighter Tyrone Mrris, the driver of the anbul ance,
conducted an initial assessment of M. Burley by checking her
respiration, pulse rate, and | evel of consciousness. M. WIIlians
pl aced Ms. Burley on oxygen, put her on a stretcher, and put her
into the anbul ance for transport to St. Agnes Hospital. An EKG was
taken and an |V was started.

M. WIliams next conpleted a second assessnent of M.

3The facts are gleaned from deposition testinony, affidavits,
and docunentary exhibits. Unless we explicitly state to the
contrary, the facts recited are not in genuine dispute wthin the
meani ng of Mi. Rule 2-501.



Burley's pulse and respiratory rates. He concluded prelimnarily
that Ms. Burley was in respiratory distress and was suffering from
pul ronary edema. M. WIlianms then contacted the hospital by radio
for a physician consultation. After conpleting the consultation
and releasing Fire Engine Unit 30 from the scene, M. WIlIlians
noticed at 3:10 a.m that M. Burley had become unconscious. He
determ ned that she had gone into cardiac arrest, had no pul se, and
needed cardio-pul nonary resuscitation (“CPR’), nedication, and
i mredi ate intubation.* He then called Fire Engine Unit 30 back to
the scene to assist himw th these services.?®

When Engine 30 returned to the scene, M. WIIlians intubated
Ms. Burley in the anbulance. He testified during his deposition
hearing as to the follow ng: first, he readied Ms. Burley for
i ntubation and prepared the nedical instrunents for the procedure.
He then used a laryngoscope to sweep the patient's tongue and

visual i ze the vocal cords.® Visualizing the cords, he inserted the

“As Ms. Burley also was in respiratory distress, intubation
was necessary to allow her to breathe.

5'n order to allow M. WIllians and M. Mrris to continue the
effective admnistration of CPR, Engine 30 was recalled to the
scene to provide extra assistance to the paranedics as well as to
supply an individual to drive the anbulance while the two
paranedi cs tended to Ms. Burley. Additionally, M. WIIlians needed
two qualified emergency nedical technicians to continue CPR while
he intubated Ms. Burl ey.

SAppel | ants disputed M. WIlians's account of the procedures
he enpl oyed to intubate Ms. Burley, whether he visualized the vocal
cords and the tube passing through the cords, and whether he
verified correctly and accurately that result.

4



tube through the cords and then checked for breath sounds in the
| ungs and abdonen to assess that he had placed the tube in its
proper place in the w ndpipe. Finally, he secured the tube in
pl ace’” and departed for the hospital at 3:20 a.m He re-checked
the tube one tine after departing for the hospital by Iistening
with his stethoscope for breath sounds in the lungs and abdonen.
He <clainmed that during that tinme, although he checked the
epi gastric area for breath sounds, he did not hear any.® He did
not recheck the tube at any other point during the transport to the
hospi tal, nor upon reaching the hospital.

The anbul ance arrived at St. Agnes Hospital at 3:25 a.m M.
Wl lians maintained ventilation of Ms. Burley while others renoved
the stretcher carrying Ms. Burley from the anbul ance. He then
turned the patient over to hospital personnel. Kevi n Scruggs,
M D., attended Ms. Burley upon her arrival in the energency room
He submtted an affidavit, attached to appellants' response to
appel l ees’ notion for summary judgnent, stating that he heard

breath sounds over M. Burley's epigastriun? and that his CQ2

‘M. WIliams could not recall whether he had secured the tube
in place with Htape or with a holder. At sonme point he al so gave
Ms. Burley Epinephrine for her cardiac status, but could not
remenber exactly when this occurred.

8Breat h sounds noted in the epigastric area would indicate
that intubation of the esophagus, rather than the trachea, had been
acconpl i shed.

°The epigastriumis located in the upper-mddle region of the
abdonen.



(carbon di oxi de)!® detector showed no reading. He reintubauted M.
Burl ey and confirned proper placenent of the new tube using the CO2
detector. M. Burley was then admtted to the hospital's Coronary
Care Unit. She died the next norning, 2 March 1995, at 11:05 a.m
The death certificate states the i Mmedi ate cause of death as acute
myocardi al infarction, as a consequence of coronary artery di sease,
as a consequence of non-insulin dependent diabetes. Allegations in
the conplaint, and in an affidavit of Frederick E. Kuhn, NMD, who
attended Ms. Burley upon her adm ssion to the Coronary Care Unit,
state the nyocardial infarction was aggravated due to anoxic
encephal opat hy, or |ack of oxygen to the brain.

Addi tional factual background will be supplied as necessary in

t he di scussion of appellant's issues.

STANDARD OF REVI EW

In reviewwng a lower court's grant of summary judgnent, the
standard is sinply whether that court was correct as a matter of

|law. Beatty v. Trailmaster Prods., Inc., 330 Md. 726, 737 (1993).

See also Heat & Power Corp. v. Air Prods. & Chens., Inc., 320 M.

584, 591 (1990); King v. Bankerd, 303 Ml. 98, 111 (1985). A grant

of summary judgnent is proper when the novant clearly has
denonstrated the absence of any genuine issue of material fact and

that he or she is entitled to judgnent as a matter of |aw M.

°Car bon di oxide is a by-product of the respiratory process.
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Rul e 2-501(e); Castiglione v. Johns Hopkins Hosp., 69 Mi. App. 325,

332 (1986). “The court must consider 'the pleadings, depositions,
answers to interrogatories, admssions and affidavits' submtted by
the parties....In determning whether a factual dispute exists, all

inferences are to be drawn in the light nost favorable to the

nonnoving party.” Castiglione, 69 Ml. App. at 332 (citation
omtted).
DI SCUSSI ON
Qur imediate tasks in this <case involve statutory
construction. In Edgewater Liquors, Inc. v. Liston, 349 M. 803

(1998), the Court of Appeals stated:

“In construing the neaning of a word in a
statute, the cardinal rule is to ascertain and
carry out the real legislative intention.”
Tucker v. Fireman's Fund Ins. Co., 308 Md. 69,
73 (1986); see also Marriott Enployees Fed.
Credit Union v. Mtor Vehicle Adm n., 346 M.
437, 444 (1997); Romm v. Flax, 340 M. 690,
693 (1995). Legi slative intent generally is
derived from the words of the statute at

i ssue. “W are not constrained, however,
by..."the literal or wusual neaning of the
terns at issue.” “Furthermore, we do not read

statutory language 'in isolation or out of
context [but construe it] in light of the
| egi sl ature's general purpose and in the
context of the statute as a whole."'”

In analyzing a statute, we approach
statutory construction from a comobn sense
perspective. Accordingly, we avoid construing
a statute so as to lead to results that are
unreasonabl e, illogical, or inconsistent with
comon sense.



Id. at 807-808 (sone citations omtted).
Additionally, the Court of Appeals cautions:

The plain-neaning rule does not force us to
read legislative provisions in rote fashion
and isol ation.

When we pursue the context of statutory
| anguage, we are not limted to the words of
the statute as they are printed in the

Annot ated Code. W my and often nust
consider other “external nmanifestations” or
“persuasive evidence,” including a bill's

title and function paragraphs, anmendnents that
occurred as it passed through the |egislature,
its relationship to earlier and subsequent
| egislation, and other material that fairly
bears on the fundanental issue of |egislative
purpose or goal, which beconmes the context
within which we read the particul ar | anguage
before us in a given case.

... Thus, in State v. One 1983 Chevrol et
Van, 309 M. 327 (1987)....[a]lthough we did
not describe any of the statutes involved in
t hat case as anbi guous or uncertain, we did
search for |egislative purpose or nmeani ng—what
Judge Orth, witing for the Court, described
as “the legislative schene”....See also Qgrinz
v. Janmes, 309 Md. 381[, 390] (1987), in which
we considered legislative history (a conmmttee
report) to assist in construing |egislation
that we did not identify as anbi guous or of
uncertain nmeani ng.

Kaczorowski v. City of Baltinore, 309 Mi. 505, 514-15 (1987).

Furthernore, this Court, in Barr v. Barberry Bros.., Inc., 99

Md. App. 33, 40 (1994), noted that “when substantive changes are
made it indicates an 'intent to change the neaning of that
statute.” W also perceive that the opposite, i.e., no substantive
change, reflects a legislative intent that the nmeaning of the

statute is not nmeant to be changed.” (quoting C & R Contractors v.
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Wagner ,

93 Mi. App. 801,

809 (1992)).

THE GOOD SAMARI TAN ACT

Wth these principles in mnd, we turn to the first qualified

immunity statute pointed to by appellees and relied on by the

circuit

(1973,

court in

1998 Repl.

its grant of summary judgnent. Maryl and Code

Vol

.), 8 5-603 of the Courts and Judicial

Proceedings Article (The Good Samaritan Act), states in pertinent

part:

(a) A person described in subsection (b) of
this section is not civilly liable for any act
or om ssion

medi cal

in giving any assistance or

care if:

(1) The act or omssion is not one of
gross negl i gence;

(2)

provi ded

The assistance or nedical care is

Wi t hout f ee or ot her

conpensation; and

(3)

provi ded:
(i)
(i)

The assistance or nedical care is

At the scene of an energency;

I n transit to a medi ca

facility; or

(iii)

Through comunications wth

per sonnel provi di ng ener gency
assi st ance.

(b) Subsection (a) of this section applies to
the foll ow ng. .

(2)
muni ci pal ,
ambul ance

A nenber of any State, county,

or volunteer fire departnent,
and rescue squad...if the
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menber . ..
(ti1) Is certified or licensed by
this State as an energency nedi cal
services provider....

The circuit court, in ruling on the notion for sumary
j udgnent, st ated:

It is the opinion of the Court, that both
statutes apply. The paranedics, in this case,
are enpl oyees of the Mayor & City Council and
it is that entity that assesses a fee, if any,
for the services rendered by them The fact
that a paranedic here was paid a sal ary, does
not renmove him from the protections of the
“Good Samaritan Act” as found in Section 5-
603, of the Courts and Judicial Proceedings
Article.

Appel I ants argue that the Good Samaritan Act does not afford
immunity in this case to M. WIllians, and therefore the Cty,
because, on 20 May 1995, the Gty of Baltinore directed a bill to
Ms. Burley in the anount of $100 for “Anmbul ance Service - Advanced
Life Support Transport” rendered on 1 March 1995. This charge,
appel l ants argue, is contrary to subsection (a)(2) of the Act and
renoves the potential immunity fromthis case. Appellees asserted,
below and in their brief to this Court, four opposing argunents:
(1) that M. WIlianms, the party seeking immunity under the
statute, did not charge the fee; rather, the fee was charged by the
Cty, against whom there are no clains other than vicarious
liability for the allegedly negligent acts of M. WIllianms; (2)
that the fee charged by the Gty was not for assistance or nedical

care within the neaning of the statute, but rather, it was for

10



“advanced |ife support transportation” (enphasis added); (3) that

the fee charged by the Gty does not cover fully the Cty's
expenses in providing such energency services, nor does it result
in a profit; therefore the charge is not the type of fee
contenpl ated by the statute; and, (4) that the fee was not paid by
Ms. Burley, her estate, or her survivors. For the follow ng
reasons, we agree with appellants and conclude that the trial court
erred when it held that the Good Samaritan Act statute granted any
immunity to M. WIllianms or his enpl oyer.

We first address appellees' argunment that the $100 fee was not
charged by M. WIllians, the person asserting the imunity, but
rather was charged by the GCty. Appellees support their argunent

wth this Court's decision in Tatumv. Ggliotti, 80 MI. App. 559

(1989), aff'd, 321 M. 623 (1991). In Tatum we considered the
1981 codification of the Good Samaritan Act, which provided, in
part, “[a] person licensed by the State...who renders nedical aid,

care, or assi st ance for whi ch he char ges no fee or

conpensation...is not liable for any civil damages....” M. Code

(1981), Art. 43, 8 132(a) (enphasis added) (recodified as anmended
at Md. Code (1973, 1998 Repl. Vol.), 8 5-603(a)(2) of the Courts
and Judicial Proceedings Article). Tatum concerned whet her an
enmergency nedical technician's receipt of a salary destroyed his
i mmunity under the “charges no fee or conpensation” provision of
the statute. Holding that it did not, we focused on the act of
charging a fee to the victim rather than the direct provider's

11



recei pt of conpensation in the way of salary for being available to
provi de and actually providing those services. |n sunmarizing our
ruling, we stated, “[wje hold, then, that absent a charge to the
victimby the person who is seeking imunity, salaried personnel do
not receive 'conpensation’ within the nmeaning of this section.”
Tatum 80 M. App. at 568. Appel l ees point to this specific
| anguage as support for their argunent that immunity is defeated

only if the charge to the victimis rendered by the person who is

seeking immnity; therefore, because M. WIIlians, the person

asserting immunity here, did not charge the fee, the application of
the statutory immunity is not defeated.

Bef ore addressing the nerits of appellees' argunment, we pause
here to distinguish this specific language in Tatum from the
situation presented by the instant case. The pertinent |anguage of
Md. Code (1981), Art. 43, 8 132(a), was changed in 1982 to refl ect
the | anguage currently enployed: “The assistance or nedical care

is provided without fee or other conpensation.” (Enphasis added).

See 1982 Laws of Maryland, ch. 770. The acts in Tatum occurred
prior to this statutory change, and, accordingly, our decision was
couched in the | anguage of the appropriate codification. To date,
no Maryl and case has addressed the significance of the 1982 change
in the statutory | anguage. W choose to do so, infra, and do not
rely on Tatum for this task.

Turning to the nerits of appellees' argunent, we find it to be
unper suasi ve. Because paranedics such as M. Wllianms are

12



enpl oyees of the City, a situation could never arise in which
par anedi cs personal |y charged nenbers of the public requiring their
assistance for nedical services provided. Rather, the City's
Treasury Departnent and/or accounts collection division would
render the bills for charges for such services. Therefore, the
reverse situation necessarily contenpl ated by appel |l ees’ argunent,
namely, that if an enployee charges a fee for services rendered,
the enployee would lose his inmmunity under the statute but the
enpl oyer would retain its imunity, is not a practical scenario.
Accordi ngly, although appell ees’ argunment apparently assunes that
the immunities for enployer and enpl oyee are severable, we decline
to consider it further as it is entirely too academ c.

Appel | ees al so argue that the fee charged by the City was (1)
a token fee to cover transportation costs and (2) not the type of
fee contenplated by the statute, as it did not result in a profit.
We note initially that the plain | anguage of 8 5-603(a)(2) does not
di stinguish between a “token fee” and a fee “for profit,” and
therefore appellees' argunent fails on that basis. In further
exam ning the argunment, however, we consider Baltinore Gty Code,
Art. 9, 8 12A (Supp. 1995), which provides the CGty's Board of Fire
Comm ssioners with the authority to “charge fees to any nenber of
the public who wutilizes anbulance services provided by the
energency nedi cal services division of the Fire Departnment within
the City of Baltinore.” Subsection (1) further provides: “The
initial fee charged shall not exceed: For basic |ife support
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transport...$75. 00. For an advanced life support transport..
$100.” Subsection (2) provides:
(2) Definitions:
“Basic |life support transport” nmeans

transportati on provided to sustain and support
the life processes and change the outcone of a

life-threatening disease or injury for
patients who nust be transported for hospital
care.

“Advanced |ife support transport” neans
transportation provided to enhance the
successful outcone of an unstable patient with
a life-threatening disease or injury by use of
invasi ve drug therapy and who needs i medi ate
transportation to a hospital or specialty
center.

(Enphasis added). Accordingly, the City ordinance definition of
“advanced life support” contenplates the potential provision of
some form of nedical assistance or service in addition to the nere
act of transporting a patient to a nedical facility.

Additionally, we find persuasive the follow ng reasoning from
80 Op. Att'y Gen. No. 95-020 (June 9, 1995), addressing whether a
proposed City of Annapolis ordinance, establishing fees for
anmbul ance services provided by the Annapolis Fire Departnent and
simlar to the Baltinore Cty ordinance in this case, would
jeopardize the immunity provided under substantively the sane
version of the Good Samaritan Act as prevails in the instant case.
In advising that the inposition of a fee on the victim for
ener gency assi stance and nedical care would result in the | oss of

immunity, the Attorney Ceneral stated:
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There are significant conceptual and practi cal
problens in attenpting to distinguish between
a fee for the use of an anbul ance as a node of
transportation and a fee for “assistance or

medi cal care.” When energency nedica
services personnel respond to an energency
call, they provide both “nedical care” to

stabilize the victim and “assistance” in the

form of fast transportation to an energency

room or trauma center. The very act of

transporting a victimin an enmergency appears

to be “assistance” that is to be rendered

“Ww thout fee or conpensation.”
Accordi ngly, because the very fact that energency nedical services
i nvol ve transport to the nearest hospital belies the assertion that
mere “transport” costs are not within the purview of nedica
services, we hold that the statute does not provide an exception
for the fee charged by the City in this case.!!

Finally, appellees argue that because the fee was never paid
by Ms. Burley or her survivors, the services were, in effect
rendered without fee or conpensation. W di sagree. The Good
Samaritan Act was created by 1963 Laws of Maryland, ch. 65, and
codified at Ml. Code (1957, 1963 Cum Supp.), Art. 43, 8 149A Its
original |anguage applied only to |icensed physicians, and granted
them imunity from civil liability in the absence of gross

negl i gence when they, “in good faith, render[ed] nedical aid, care,

not in a hospital, and assistance for which the physician received

\We are mndful of the potential public policy inplications
of a ruling that “no fee equals no fee,” even for recouping
transportation costs (the Gty, for exanple, may choose to transfer
the additional costs to the taxpayers). Neverthel ess, we believe
this is better left for resolution in a legislative or executive
branch venue.

15



no fee or conpensation, at the scene of an accident....” (Enphasis

added). In 1964, the statute was anended to allow for the immunity
of qualifying nmenbers of volunteer anbulance and rescue squads.
1964 Laws of Maryland, ch. 48; M. Code (1957, 1964 Cum Supp.),
Art. 43, 8 149A(b). In 1965, coverage was extended to registered
nurses and licensed practical nurses. 1965 Laws of Maryl and, ch.
475. I n 1969, coverage was extended to nenbers and enpl oyees of
volunteer fire departnments. 1969 Laws of Maryland, ch. 616.

In 1970, the statute was revised and renunbered as § 132 of

Article 43. The conpensation |anguage of subsection (a) was
amended to read: “for which he charges no fee or conpensation.”
(Enmphasi s added). The statute was anended a nunber of tines

bet ween 1970 and 1982 to extend its scope to a |larger group of
energency personnel. 1In 1982, it was renunbered as 8 5-309 of the
Courts and Judicial Proceedings Article and further anmended to
resenble its current codification, which provides immunity for

assistance or nedical care “provided wthout fee or other

conpensation.” 1982 Laws of Maryland, ch. 770 (enphasis added);

see also supra at p. 12.

These anendnents appear to reflect a consci ous decision by the
CGeneral Assenbly to change the perspective of what constitutes a
“good samaritan” fromthe vantage point of the person receiving the
fee or conpensation to that of the person charged for the emergency
services. In other words, the “fee” provision of the statute is
not to be assessed fromthe standpoint of the provider, but that of
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the victim Therefore, the question becones not whether the fee
was received by the provider of services, but whether the fee was
charged to the recipient of such services. Accordingly, that the
fee was never paid by M. Burley or her survivors is not
di spositive; the nere fact that Ms. Burley was charged for the
energency services suffices to eviscerate the imunity clained in
this case under the Good Samaritan Act statute.

We hold that the circuit court erred when it ruled that the
Good Samaritan Act applied to grant qualified immunity to M.

WIllians and, therefore, to the Cty.

1. THE FIRE AND RESCUE COVPANY ACT

In holding that the “Fire and Rescue Conpany Act” provided an
addi tional or independent basis for M. WIlians' claim of
qualified imunity in this case, the circuit court stated that “the
Legislature included and intended to include Minicipal Fire
Departnments which, in this case, is [sic] represented by the
Baltinore City Fire Departnent.” Appellants argue that the Act
applies only to volunteer and private fire and rescue conpani es and
their personnel, and not to city or municipal fire departnents or
par anedi ¢ personnel . For the follow ng reasons, we agree wth

appel | ant s.

Maryl and Code (1973, 1998 Repl. Vol.), 8 5-604 of the Courts
and Judicial Proceedings Article (The Fire and Rescue Conpany Act),
17



provides, in pertinent part:

(a) lmunity from Gvil Liability. —
Not wi t hst andi ng any other provision of |aw,
except for any wllful or grossly negligent
act, a fire conpany or rescue conpany, and the
personnel of a fire conpany or rescue conpany,

are immune fromcivil liability for any act or
omssion in the course of performng their
duti es.

In the context of deciding whether to apply this Act
retroactively to conduct which occurred before the Act's effective
date, the Court of Appeals summarized the |egislative history of
t he Act:

Courts & Judicial Proceedings Art. 8 5-309.1
[recodified at 8§ 5-604] was Senate Bill 731 of
t he 1983 Session of the CGeneral Assenbly. The
file of the Senate Judicial Proceedings
Committee on S.B. 731 reflects that the
| egislation was a response to Utica Mitual
| nsurance Co. v. Gaithersburg-Washi ngton G ove
Fire Departnent, Inc., 53 Ml. App. 589 (1983).
Utica Mitual was a negligence action brought
by a fire insurance conpany, as subrogee of
its insured, against a fire conpany for
alleged negligence in failing properly to
extinguish a fire which later reignited
| eading to a second fire. The circuit court
had held that the fire conpany enjoyed
governnmental immunity but the Court of Speci al
Appeal s reversed, holding that whether a fire
conpany enjoyed governnmental imrunity was a
guestion of fact on which the fire conpany in
Uica Muitual had failed to produce sufficient
evi dence. The internedi ate appellate court
decided Utica Miutual on February 2, 1983, and
on February 3, 1983, a nenber of the Maryl and
Senate requested the Departnent of Legislative

Ref erence to prepare a bill granting immunity
to volunteer firefighters. As introduced the
bill provided that “[a] volunteer fire conpany

is imune fromliability in the sane manner as
a local governnent agency for any act or

18



omssion in the course of performng its
duties if [] the act or omssion is not one of
gross negligence....” The bill was anmended in
the course of passage to its present form

Washi ngt on Suburban Sanitary Commin v. Riverdal e Hei ghts Vol unt eer

Fire Co.. Inc., 308 M. 556, 569 (1987).

Al t hough the term “volunteer” was not included in the final
form adopted by the CGeneral Assenbly, this alone does not presune
that the legislature intended to extend the imunity to state
county, or nunicipal fire departnents. See 80 Op. Att'y CGen. No.
95-020 (June 9, 1995) (discussing legislative history and
significance of the deletion of the term“volunteer;” noting that
| anguage of the enacted bill relating to the negligent operation of
nmot or vehi cl es suggests a focus on non-governnmental fire and rescue
conpani es).

Additionally, appellants point out in their brief that when
the Fire and Rescue Conpany Act was enacted in 1983, City
paranedics and firefighters providing energency nedical care or
assi stance were already afforded i munity under the Good Samaritan
Act, where applicable. A though the Good Sanmaritan Act |[imted the
immunity to acts provided “wi thout fee or other conpensation,” the
City of Baltinore did not have the authority to charge such fees
until 1 July 1989. See Baltinore City Code, Art. 9, 8 12A (1995
Supp.). Therefore, it would have been redundant for the
| egislature in 1983 to create a second basis of imunity for

muni ci pal firefighters or paranedics rendering energency nedica
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care or assistance. Further, if the GCeneral Assenbly did not
intend for the Fire and Rescue Conpany Act to cover energency
medi cal situations, but rather the situation specifically

contenplated by Uica Mitual, its application to nmunicipal fire

departnments would circunvent the fee restriction inposed by the
Good Samaritan Act. W shall not read these statutes to produce
such an inconsistent result.

Accordingly, we hold that Maryland Code (1973, 1998 Repl
Vol .), 8 5-604 of the Courts and Judicial Proceedings Article, does

not apply to nmunicipal fire and rescue departnents.

[11. GROSS NEG. I GENCE

Because the circuit court held that both the Good Samaritan
Act and the Fire and Rescue Conpany Act granted qualified imunity
to M. WIllians, and vicariously, the Gty, it proceeded to address
whether the facts alleged created a triable issue of gross
negligence so as to defeat that statutory immunity. In the absence
of the applicability of the statutes, however, the proper inquiry
is whether the facts as alleged created a triable claimof ordinary
negl i gence. As that i1ssue was not before or considered by the
trial court in the instant summary judgnment proceedi ng, we need not
consi der the appellate argunents regarding gross negligence and

shall remand this case for further proceedi ngs.
JUDGVENT REVERSED; CASE REMANDED
TO THE CRCUT COURT FOR
BALTI MORE CI TY; APPELLEES TO PAY
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THE COSTS.



