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In this enploynent dispute case, Baltinore Harbor Charters,
Ltd. (“BHC’), appellant, contends that the Crcuit Court for
Baltinore City erred in denying its notion for |judgnment
notwi thstanding the jury's verdict in favor of its forner
enpl oyee, Frank Joseph Ayd, 111, appellee. BHC al so contends
that the court erred by failing to credit certain nonies. Ayd
cross appeals, alleging that the trial court erred in ordering
a remttitur, in excluding certain evidence, and in not allow ng
the jury to consider whether BHC violated the Maryland Wage

Paynment and Col | ecti on Law.

FACTS AND LEGAL PROCEEDI NGS

Ayd started a charter boat conpany. In 1989, when Suzanne
Edwards joined the business as an officer, general nmanager, and
sal es agent, they incorporated BHC. A year later, Ayd married,
and his wife becane the third BHC stockhol der. These three
resolved to pay Ayd $200 per nonth to perform nanagenent and
consulting services. In late 1993, Ayd and his wfe began
di vorce proceedings. In Novenber 1993, Edwards decided she

wanted to retire. Ayd and Edwards began | ooking for a buyer for



BHC.

In February 1994, Robert Bernman bought the BHC stock and
becane BHC s sol e sharehol der. Ber man becane vice president of
BHC, Ayd becane president, and Ayd's sister, Rita O Brennan,
becane the corporate secretary. Ayd continued his enploynent
with BHC and his nmanagenent of the conpany’s day-to-day
oper ati ons. In March 1994, BHC purchased a vessel naned The
Royal Blue. Ayd directed and managed extensive nodifications to
The Royal Blue over a period of five nonths. After the Coast

Guard certified the vessel some nonths later, Ayd captained it.

BHC contends that from the tinme BHC enployed Ayd until Ayd
resi gned on Septenber 9, 1996, Ayd was to be paid $200 per nonth
for administrative services and $200 to captain. Ayd, however
contends that he was to receive $30,000 annually to manage and
act as a sales representative for BHC, plus a percentage of the
tips for each charter he captained. He based his contention in
part on a witten docunent purporting to be an “Informal Action”
of the BHC directors establishing Ayd s weekly salary as
$576. 92.

Ayd also testified that at the tine this salary was set, the
parties did not contenplate the volume of work Ayd perforned on

The Royal Blue, and that he had perfornmed extensive |abor on the
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vessel in anticipation that he would be able to re-purchase
controlling interest in the conpany. Ayd testified that Bernman
prom sed that after he had been repaid the noney he invested in
the conpany, he would sell Ayd a controlling interest. There
was al so evidence that The Royal Blue increased in value as a
result of the inprovenents that Ayd made or directed. The
vessel was purchased for $365,000, and BHC invested $57,000 in
repair and restoration. Ant hony Fotos testified that after the
vessel was restored and certified, Berman offered The Royal Bl ue
to him for $500,000, and that he woul d have paid that anount for
t he vessel

Berman testified that despite these inprovenents, the
conpany | ost noney. In an effort to establish why, Berman
resolved to take over responsibility for the conpany’s finances.
In the spring of 1996, Berman asked Ayd to turn over the books,
but felt that Ayd “stalled” him by asserting that he was too
busy to do so. I n August, Berman discovered that the accounts
and signature cards on the conpany bank accounts had never been
changed to reflect his ownership. Berman closed the account and
opened a new conpany account. \Wen he confronted Ayd about the
bank records, Berman did not believe Ayd' s response that he knew
not hi ng about the situation. Shortly thereafter, Ayd resigned

ef fective Septenber 9, 1996.



On July 9, 1997, Ayd filed a conplaint against BHC all egi ng
breach of contract, quantum neruit, wunjust enrichnment, and a
violation of Maryland s Wage Paynment and Collection Law Ayd
alleged, inter alia, that he was to be paid $576.92 weekly
salary plus a $40 tip for each charter trip. He had only been
paid, he conplained, $9,861.55 during the period of February
1994 to Septenber 1996. The all eged unpaid conpensation total ed
$91, 048. 83. BHC counterclained, alleging breach of fiduciary
duty, conversion, and trespass to chattel.

The case was tried before a jury. At the end of Ayd s case-

in-chief, both parties made notions for judgnent. Bot h notions
wer e deni ed. After BHC presented its defense, Ayd presented
rebuttal evidence. After Ayd' s rebuttal case, although Ayd

renewed his notion for judgnent, BHC did not renew its notion.
The jury awarded Ayd $76,099. 33 on his breach of contract claim
and nade an identical award on his unjust enrichment claim On
BHC s counterclaim for breach of Ayd's fiduciary duty, the jury
awar ded BHC $4, 000 i n conpensatory danages.

BHC filed a notion for new trial, judgnment notw thstanding
the verdict, and remttitur. After a hearing, the court ruled
that unless Ayd agreed to accept a remttitur, it would grant a
new trial. \When Ayd accepted the remttitur, the court reduced

the jury's award by $76,099.33 (the anobunt of the unjust
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enrichnment award), plus $9,861.55 for wages Ayd conceded that
BHC had paid him  Thus, the judgnent becane $66, 237. 78. Bot h
parties now appeal .

DI SCUSSI ON

l.
JNOV

BHC first contends that the trial court erroneously denied
its motion for judgnent notwithstanding the verdict (“JNOV’).
Ayd responds that BHC |ost the right to nove for JNOV because it
failed to nake a notion for judgnment at the close of all the
evidence, as required by Miryland Rule 2-532. In its reply
brief, BHC concedes that it failed to renew the notion at the
close of all the evidence, but contends that its nmotion at the
end of Ayd's case-in-chief was sufficient to preserve its right
to nake a notion for JNOV. BHC further argues that when Ayd
moved for judgnent, the judge denied the notion and “[t]his
denial also extended to BHC s own renewed notion, as indicated
by the Court.” Neither the record nor the |aw support BHC s
contenti ons.

Rule 2-519 governs notions for judgnent, and states in
pertinent part:

(a) Cenerally. A party may nove for
judgnment on any or all of the issues in any
action at the close of the evidence offered
by an opposing party, and in a jury trial at
the close of all the evidence. The novi ng
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party shall state wth particularity al
reasons why the notion should be granted.
No objection to the notion for judgnent
shal | be necessary. A party does not waive
the right to nmake the notion by introducing
evidence during the presentation of an
opposi ng party’s case.
(c) Effect of Denial. A party who noves for
judgment at the <close of the evidence
offered by an opposing party may offer
evidence in the event the notion is not
granted, wthout having reserved the right
to do so and to the same extent as if the
noti on had not been made. In so doing, the
party wthdraws the notion.

Rule 2-532, relating to notions for JNOV, states in pertinent
part:
(a) Wien permtted. In a jury trial, a
party may nove for [JNOV] only if that party
made a notion for judgnent at the close of
all the evidence .
(b) Time for filing. . . . If the court
reserves ruling on a notion for judgnent
made at the close of all the evidence, that
notion becones a notion for [JNOV] if the
verdict is against the noving party .

In interpreting the Rules of Procedure, we apply the sane
rules of construction that we use to interpret statutes. See
Kerpelman v. Smth, Sonerville & Case, L.L.C , 115 Ml. App. 353,
357, cert. denied, 346 M. 241 (1997). The nost basic rule of

statutory construction is that <courts should endeavor to

“ascertain and effectuate legislative intent.” Jones v. State

336 Md. 255, 260 (1994). Here, we are required to “ascertain
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and effectuate” the intent of the Court of Appeals in adopting
the language in both 2-519 and 2-532 requiring that all the
evi dence be conpleted before a party may nove for judgnment or
JNOV in a jury trial. A plain reading of both rules shows that
t hese notions nust be nmade at the close of all evidence.

In this case, BHC nmade its notion for judgnent at the close
of Ayd's case-in-chief. That notion was denied. At the close
of BHC s defense case, Ayd also noved for judgnment. \Wen Ayd’ s
nmotion was denied, BHC requested that the case be reopened to
i ntroduce “sonme pieces of evidence,” and Ayd objected. The
court reopened the case, stating: “I’m going to allow you to

reopen your case and the Mdtion for Judgnent would have [tO]

cone after.” After addi tional docunents were noved into
evi dence, Ayd renewed his notion for judgnent on the
counterclaim Ayd then took the stand to offer rebuttal

testinmony. After the close of Ayd' s rebuttal case, Ayd renewed
his nmotion for judgnment on the counterclaim and again, it was
denied. BHC did not renew its notion.

Under Rule 2-532(a), a notion for JNOV can be nmade “only if
that party made a notion for judgnent at the close of all of the
evidence. . . .7 Here, the record is clear that BHC did not
move for judgnent at the close of all of the evidence. W find

no nerit in BHC s argunent that the denial of Ayd s renewed
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nmotion for judgnment should be construed also as a denial of
BHC s earlier notion, which had already been denied, and which
was not renewed. When BHC made its notion at the end of Ayd s
case-in-chief, the court clearly denied that notion. After Ayd
presented his rebuttal testinony, and closed his rebuttal case,
the foll ow ng di al ogue occurred:

[ Counsel for Ayd]: | believe | have to nake

a Mdtion again at this time to incorporate

the grounds upon which | stated before for

the record. Your Honor, | can renunerate

them or | believe you can allow nme to just

reincorporate it.

The Court: That's fine.

[ Counsel for Ayd]: As |’'ve previously
st at ed.
The Court: And, |I'm going to deny your

Motion at this tine and let the case go to

the jury as we discussed previously.

Anyt hi ng el se?

[ Counsel for BHC]: No, your Honor.
Contrary to BHC s contention, the transcript clearly reveals
that BHC did not suggest that 1its notion be renewed or
rei ncorporated, and the court did not suggest that its denial of
Ayd’'s notion was also a denial of a notion by BHC. Accordingly,
because BHC failed to follow the dictates of Rule 2-532(a) that
a notion for judgnent nust be made at the close of all the
evidence in order to preserve the right to nove for a JNOV, we

hold that the trial court did not err in denying BHC s notion
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for JNOV.

1.
Rem ttitur

In his cross-appeal, Ayd argues that the court erred in its
remttitur in tw respects: (1) it should not have ordered a
remttitur of the jury' s verdict for unjust enrichnment; and (2)
the remttitur should not have given BHC a credit for any of the
wages Ayd admts that he was paid. In its appeal, BHC contends
that the trial court erred in crediting only the $9,861.55 in
wages that Ayd admtted in his conplaint, rather than the anobunt
of the wages reflected in the W2 forns that were submtted into
evi dence. W affirm the trial court in its decision regarding
remttitur, in all respects, and expl ain.

A trial court has the power to order a remttitur if it

determnes that the verdict awarded by the jury is *“‘grossly
excessive,’ or ‘shocks the conscience of the court,” or is
“inordinate’ or ‘outrageously excessive,’ or even sinply
‘excessive.’” Banegura v. Taylor, 312 M. 609, 624 (1988).

Technically speaking, in ordering a remttitur, a trial court
does not reduce the verdict; rather, the court orders a new
trial unless the winning party will agree to accept a |esser sum

fixed by the court, instead of the jury verdict. See id.



Further, a trial <court has broad discretion in granting a
remttitur and the decision is reviewable, on an abuse of
di scretion standard, only wunder extraordinary circunstances.
See Franklin v. Gupta, 81 M. App. 345, 362, cert. denied, 319

Mi. 303 (1990).

A
Ayd’ s Chall enge To The Remittitur

After the jury verdict, BHC filed a notion for a new trial,
JNOV, and remttitur, contending that the award for unjust
enrichnment duplicated the award for breach of contract, and that
BHC was entitled to a set-off for the wages already paid. The
trial court agreed, and fully addressed these issues at the
not i on heari ng.

[ have] to consider the case as a whole.
Now, it is clear to this [c]Jourt that there
was sufficient evidence in the record for
the jury to find unjust - unjust enrichment,
but not wunder the theory that [appellee’s]
counsel pronotes, that is that it was
services rendered during the time of what
the jury found to be an enploynent contract.
Therefore, having |ooked at the evidence as
a whole, ny judicial conscience is shocked
because of the excessive anount, and
therefore, unless [Ayd] agrees to accept a
remttitur of reducing the judgnent . . . |

will grant a new trial . . . . [L]let ne
explain nmy nunbers since its not a nunber
that either party has suggested. The
[c]ourt agrees with [BHC] that the nunber
the jury found, $76,099.33 . . . was a
duplicative award. It was awarded twi ce.
It - it's just too specific and unusual a

-10-



nunber for it to be a nunber pulled out of
the air. And therefore, the [c]ourt feels
t hat t he jury m sunder st ood unj ust
enrichment and in fact awarded [Ayd] the
judgnent for breach of contract tw ce. But
the [c]Jourt does not feel that the W2 forns
accurately reflect the income that was
received pursuant to that contract. And in
fact, a W2 formcan reflect inconme from all
ki nds of sources that have nothing to do
with vyour nmaj or enpl oynent . In the
Conmpl ai nt, however, [Ayd] says that he was
paid $9,861.55 and therefore, the [c]ourt
feels that it is appropriate for that anount
to be deducted from the anobunt that was
given as a judgnent in the breach of
contract count. . . . The [c]ourt is going
to reduce that as it was upon considering
the case as a whole, shocked by the fact

that they gave - they clearly m sunderstood
the quantum neruit versus unjust enrichnent
as described by defense counsel in her
pl eadi ngs and therefore, |I'’m going to reduce
it . . . . [B]lecause [appellee] concedes
that he was paid $9,861.55 wunder the
contract, |I will further reduce the judgnent

to $66, 237. 78.

[Given all the facts in this case, and the
fact that | do think that the jury got
confused because of the odd nunber that they
picked for both [breach of contract and
unjust enrichnent clains] and because in the
[c]ourt’s m nd, unjust enrichnment in [Ayd s]
favor would have resulted in a nmuch snaller

nunber . | don’t know what the nunber would
have been but it woul dn’ t have been
$76,099.33 that’'s why |I'm granting -
conditionally granting the notion for a new
trial.

Thus, the hearing transcript clearly shows that trial court
recogni zed the peculiarity in the jury awarding precisely the
same anount of dollars and cents for both the breach of contract
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and the unjust enrichnent clains, and concluded that the jury
became confused about how to deal with the unjust enrichnent
claim

Ayd proffers a different rationale for why the two awards
were identical in anount. He posits that the unjust enrichnent
award represents the increased value of The Royal Blue that
resulted from his efforts. He explains that The Royal Blue

increased in value by $78,000 after repairs and restoration, and
that the increase exceeds the anmount that BHC pai d out- of - pocket
for those repairs.! He argues that his |abor on the vessel was
not covered by his enploynent agreenent because BHC had not yet
purchased the boat at the time he conmmenced work and agreed upon
hi s conpensati on.

Al t hough Ayd's rationale mght explain how the jury could
have arrived at a sum of $78,000, it does not explain how the
jury could have arrived at the exact sum the jury awarded for
breach of contract — $76,099.33. The trial court considered the
verdi ct excessive because the duplicated anobunt suggested that
the jury did not rest the unjust enrichnment award on an increase
in value of +the wvessel, but rather on the sane danages

represented by the breach of contract. This interpretation is

1Ayd reaches this figure by subtracting the purchase price
($365,000), and out-of-pocket costs of repair ($57,000) fromthe
$500, 000 val ue testified to by Fotos.
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a reasonabl e one.

It is not necessary that the trial court’s view of the
verdict be the only rational view An abuse of discretion
occurs only “it is ‘well renoved from any center mark inmagined
by the reviewing court and beyond the fringe of what that court
deens mnimally acceptable.’” Rolley v. Sanford, 126 M. App.
124, 131 (1999)(quoting North v. North, 102 M. App. 1, 14
(1994)). In this case, the trial court’s decision represented
a fair and reasonable assessnment of the verdict —as a verdict
that was excessive because the jury got confused and duplicated
the award for breach of contract damages as an award for unjust
enri chment. We cannot say that the trial court abused its
discretion in granting a remttitur for the unjust enrichnment
awar d.

Nor do we agree with Ayd’'s contention that the trial court
abused its discretion in crediting to BHC, as part of the
remttitur, the wages that Ayd admitted he had received from
BHC. As BHC argued in his notion for new trial, JNOV, and
remttitur, the award of $76,099.33 was “99.9% of what was due
under the contract found in Plaintiff’s Exhibit No. 3.” Ayd
wor ked for BHC from February 25, 1994 until Septenber 9, 1996,
a period of 132 weeks, at the alleged salary of $576.92 per

week. Using that salary, his total wages for that period would
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be $76, 153.44. The judgnent on the breach of contract count was
$76, 099. 33. In his conplaint, Ayd acknow edged that BHC had
paid him $9, 861.55. The jury verdict on Ayd s breach of
contract claim obviously did not take into account any anounts
paid to Ayd —it represented al nost 100% of the salary that Ayd
claimted he had earned during his enploynent. Thus, it was
reasonable for the trial court to conclude that the jury verdict
on the contract count was excessive.

Ayd argues that the figure of $9,861.55 did not coincide
with any amount introduced into evidence, and for that reason,
was not the proper basis for remttitur. The W2 forns
introduced into evidence showed $38,861.55 in enployee
conpensation, none of which was credited to BHC by the jury.
The trial court, in granting the remttitur, did not credit this
whol e anount . It may have chosen the |esser figure because it
considered that sonme of the conpensation was attributable to
adm nistrative fees, mnister fees (for perform ng weddi ngs), or
captain’s fees.

During the trial, Ayd introduced W2 forns he received from
BHC showing the following income from “[w] ages, tips [and] other
conpensation”: in 1994 - $3,461.55; 1995 - $23,000; 1996 -
$12,400. Ayd also introduced a 1996 Form 1099 from BHC showi ng

“[ n] onenpl oyee conpensation” in the anount of $2,888. 33. When
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guestioned regarding the 1994 W2, Ayd testified that the 1994
i ncone “would have been captain’s fees [and] some mnmnister’s
fees, . . . [alnd it would have also included from earlier in

the year sone of the salary that was paid, the admnistrative

salary.” In response to the sanme question regarding the 1995
i nconme, he stated: “That would have been the captain’ s fees,
mnister’s fees, admnistrative fees. | don't believe there
w ere] any other things enconpassed within that. . . . [We

started to have a positive cash flow and | started to catch up
on a lot of the adm nistrative fees and crew fees that | hadn’t
been paid.”

The greatest anobunt that could have been admnistrative
fees, however, was $6,000 - representing a fee of $200 per nonth
for 30 nmonths from February, 1994 to Septenber, 1996. Thi s
woul d | eave a bal ance of $32,861.55 for salary, captain s fees,
and mnister fees. Ayd admitted in his conplaint that he was
paid a total of “$9,861.55 in salary and administrative fees”
during the period that was the subject of the suit. This anpunt
was not only admtted by Ayd, but was obviously included anong
the W2 fornms introduced into evidence. Thus, the court chose
the | esser amobunt because the jury was free to believe that a
portion of the conpensation showed on the W2 forns was

attributable to mnister’s fees, or captain’s fees or for sone
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ot her reason di d not accurately repr esent sal ary and
adm nistrative fees paid to Ayd. Gven Ayd's admission in his
conpl aint, however, there was no question that $9,861.55 had
been paid, and that it should have been credited against the
total amount of salary allegedly due wunder the contract.
Accordingly, we do not think it was an abuse of the trial
court’s discretion to credit this anobunt against what BHC owed

for salary in granting the remttitur.

B.
BHC s Chal l enges To The Remittitur

BHC contends that the full $38,861.55 shown on the W2 forns
shoul d have been credited against the jury’'s award for breach of
contract, and that the trial court erred in not doing so as part
of the remttitur. Again, we cannot say that the trial court
abused its discretion in refusing to credit the entire anpunt
shown on the W2 forns produced by BHC because the W2 forns,
according to Ayd s testinony, included inconme from captaining
and from mnister fees, as well as salary and admnistrative
f ees.

The exact anmpunt of the mnister’s fees and captain's fees
was not proven. Ayd testified that after The Royal Blue was
certified, he was paid a “captain’s fee”, for serving as captain

when the vessel went on a charter trip. This fee was separate
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and apart from his salary and admnistrative fee. For
captaining, he was to be paid $200 per charter, plus 20% of the
tip paid by the custoner. CGenerally, the tip was 15% of the
charter fee. Ayd testified that he had not been paid his tip
nmoney because “[he] wanted to get noney to M. Berman to get him
paid off and so | just didn't pay nyself that noney and took
care of other obligations and inprovenents to the vessel. . . .*
There was no testinony about the anmobunt of the mnister fees.

The jury had sufficient evidence from which it could
conclude that the $38,861.55 anbunt shown as conpensati on on the
W2 forns included conpensation other than the salary that was
the subject of the conplaint, or the $200 per nonth
adm nistrative fees. In light of the evidence, the trial court’s
decision to include only that anount of salary and
admnistrative fee that Ayd admtted that he had received was
| ogi cal and reasonabl e. W find no error in the trial court’s
decision regarding the remttitur.

L1l
Maryl and Wage Paynent & Col | ection Law

In his cross-appeal, Ayd argues that the trial court erred
in dismssing his claim for treble danages under the Maryl and
Wage Paynent and Collection Law (“the Act”), M. Code (1991,
1999 Repl. Vol.), 88 3-501 - 3-509 of the Labor and Enpl oynent
Article (“LE"). The principal purpose of the private renedy
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provi ded under the Act was “to provide a vehicle for enployees
to collect, and an incentive for enployers to pay, back wages.”
Battaglia v. dinical Perfusionists, Inc., 338 M. 352, 364
(1995). The Act defines "wage" as “all conpensation that is due
to an enployee for enploynent,” and specifically includes any
bonus, comm ssion, fringe benefit or “any other renuneration
prom sed for service.” LE 8 3-501(c). Section 3-502 of the Act
is a “regular pay” provision generally requiring enployers to

pay enployees “at |east once every two weeks or twice in each
mont h.” LE 8 3-502(a)(1)(ii). But there is a specific
exception permtting “an enployer [to] pay an adm nistrative,
executive, or professional enployee less frequently . . . .” LE
8 3-502(a)(2).

The Act also requires pronpt paynent of wages after
term nation, by specifying when an enployer nust pay wages due
for work performed before term nation of enploynment. Section 3-
505 provides that “[e]ach enployer shall pay an enpl oyee
all wages due for work that the enployee perforned before the
term nation of enploynent, on or before the day on which the
enpl oyee would have been paid the wages if the enploynent had

not been term nated. LE 8§ 3-505 (enphasis added).

To enforce both of these provisions, the Act creates a

remedy if “an enployer fails to pay an enployee in accordance
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with” either the “regular pay” requirenents of section 3-502 or
the “pronpt pay after termnation” requirenents of section 3-

505. See Battaglia, 338 Ml. at 363. Section 3-507.1 provides:

(a) In general. —[1]f an enployer fails to

pay an enployee in accordance with 8§ 3-502

or 8 3-505 of this subtitle, after 2 weeks

have elapsed from the date on which the

enpl oyer is required to have paid the wages,

t he enployee may bring an action against the

enpl oyer to recover the unpaid wages.

(b) Award and costs. — If, in an action

under subsection (a) of this section, a

court finds that an enployer wthheld the

wage of an enployee in violation of this

subtitle and not as a result of a bona fide

di spute, the court may award the enployee an

anpunt not exceeding 3 tines the wage
Thus, enployers risk liability for treble damages if they (1)
fail to pay wages owed to a term nated enpl oyee within two weeks
after the date he would been paid if his enploynent had
continued, and (2) have no bona fide reason for wthholding
t hose wages. See Admiral Mortgage v. Cooper, 357 M. 533, 540-
41 (2000).

At trial, Ayd clained that because BHC failed to tinely pay

his wages, and had no “bona fide” reason for doing so, he was
entitled to seek and obtain treble danages. In dismssing Ayd' s

claim the court suggested that the Act was intended to cover

enpl oyees with a standard weekly or regular salary and wth
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certain salary due and unpaid by the enployer at the tinme of
term nation of enpl oynent.

It’s in the [c]ourt’s view that the [Act]
was not designed to cover the situation as
outlined in [Ayd s] case. The [Act]
contenplates (1) a regular pay period, (2)
where an enployee is generally paid bi-
weekly, and (3) in check or currency. In a
light nost favorable to [Ayd], the facts in
this case show, that there [were] no regular
pay periods. . . . [Ayd] controlled [BHC s]
accounts up to and including the date, in
1996, when [BHC] took over the books. [Ayd]

had the . . . control to wite payroll
checks hinmself and to pay hinself whenever
the cash was avail able. Hs testinony is

that he voluntarily deferred during the tine
that he worked with [BHC], did not take any
comm ssions or tips which may have been due
him voluntarily. The only thing of value
that was consistently wused [by Ayd that
could be construed as conpensation] during
the period of 1994 to 1996 was a place to

stay [rent free]. That is the charter boat
itself, and it is the view of this [c]ourt
that these are not . . . the types of

situations that were covered by the [Act].

Ayd argues that the trial court erred in concluding that he
fell outside the scope of the Act, and in not allowing the jury
to consider whether BHC had violated the Act and whether Ayd
shoul d be awarded treble danages. |In response, BHC posits three
reasons why we should affirm the trial court’s ruling that the
Act does not apply to Ayd. W find none of BHC s argunents
persuasive, and conclude that the trial court did err in

di sm ssing Ayd s clai munder the Act.

- 20-



First, BHC contends that the trial court correctly
determ ned that Ayd was not covered by the Act, because the only
pattern of wage paynent was “an arrangenent of $200 per nonth
and $200 per charter” such that “[t]he situation does not cone
within the statute’s |anguage regardi ng paynent of executive or
adm ni strative enployees less than twice per nonth.” The scope
of the Act is a matter of statutory construction subject to our
conplete review. Legislative intent nust be sought in the first
instance in the actual |anguage of the statute. See Board of
License Commrs v. Toye, 354 M. 116, 122 (1999). When "the
statutory Jlanguage is plain and free from anbiguity, and
expresses a definite and sinple neaning, . . . courts wll not
| ook beyond the words of +the statute itself to determne

| egislative intent.” Id.

BHC s focus on section 3-502 is msplaced. Al t hough t hat
section allows enployers to pay “admnistrative, executive, or
pr of essi onal” enpl oyees | ess than biweekly or binmonthly, it does
not allow enployers who do so to avoid the pronpt paynent after
term nation requirenents of section 3-505. Consi stent with the
purpose of the Act, the wunanbiguous terns of section 3-505
protect enployees who are not paid on a biweekly, binonthly, or
other regularly defined pay schedule. Section 3-505 is worded

broadly to enconpass all term nated enployees without regard to
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the regularity or length of that enployee’ s pay period. I t
simply and «clearly requires enployers to pay termnated
enpl oyees “on or before the day” that the enployee’'s next
paycheck woul d have been issued if the enpl oynent had conti nued.
Simlarly, section 3-507.1 has no |anguage limting the scope of
its remedy based on the frequency or regularity of the
termnated enployee’s pay period. If the Legislature had
intended to restrict the pronpt paynent after termnation
requi renent of section 3-505 or the enforcenent renmedy of
section 3-507.1 to enployees who are paid on a specified pay
schedule, it could easily have done so. It did not. W hold
that adm nistrative, executive, and professional enployees, who
under the Act may be paid irregularly or less frequently than
the standard two-week pay period, are entitled to pronpt paynent
of wages upon term nation in accordance with section 3-505, and
are entitled to the enforcenent renedies provided in section 3-
507. 1.

This construction is consistent with the Court of Appeals’
recent discussion of section 3-505 in Admral Mrtgage V.
Cooper, supra. In that case, the Court applied sections 3-505

and 3-507.1 to a nortgage |oan officer whose wages included
commi ssions payable after the closing of a loan that he had

generated or devel oped. See Admral Mrtgage, 357 Ml. at 540.
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The Admral Mrtgage Court concluded that after the enploynent
term nated, section 3-505 applied to the paynent of such
irregularly occurring comm ssions. “Under that statute, if [the
enpl oyee] was due a conmssion on the closing of a |I|oan
generated or developed by him the comm ssion should have been
paid, at the latest, when the |oan was cl osed. Section 3-507.1
gives an enployee a civil cause of action to recover wages
withheld in violation of [section] 3-505." ld. at 540-41.
BHC s second argunent against Ayd's claim under the Act is
that Ayd' s position as an executive enployee in charge of the
conpany checkbook, who wote his own paychecks during nost of
his enpl oynent, places him outside the scope of the Act. The
Act does not include a definition of the term “enpl oyee,” but it
does define “enployer” broadly as “includ[ing] any person who
enploys an individual in the State.” BHC has not — and cannot
— point to any language in either section 3-505 or section 3-
507.1 that excludes enployees handling the enployer’s checkbook
or payroll. Nor do either of these sections exenpt a particular
cl ass of enployees, such as the “executives” that BHC suggests
shoul d be excl uded. Qur review of the legislative history of
the statute revealed no indication that the Legislature
contenplated excluding such a potentially large <class of

enpl oyees from the protections afforded by the Act. See 1993
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H B. 1006 and S.B. 274 (legislative history includes committee
reports, amendnents, witten and oral testinony).

In contrast to section 3-502, which explicitly exenpts
“adm nistrative, executive, [and] professional enployees” from
the biweekly/binmonthly terns of the regular pay provisions,
there are no analogous limtations or exceptions in either the
pronpt paynent after termnation or the enforcenent provisions
of the Act. Under the established statutory construction
principle of “expressio unius est exclusio alterius” (the
expression of one thing is the exclusion of another), we may
consi der t he Legi sl ature’s explicit exception of
“adm nistrative, executi ve, or pr of essi onal enpl oyees” in
section 3-502 as evidence that the absence of a simlar
exception in sections 3-505 and 3-507.1 reflects the
Legislature’s intent that those provisions would cover al
enpl oyees. See State v. Wegnmann, 350 Md. 585, 593 (1998); Cox
v. Prince George’'s County, 86 M. App. 179, 194 (1991). Thi s
construction pronotes the purpose of the Act, by extending its
pronpt paynent and enforcenent renedies to all enployees without
regard to the nature of their enploynent duties.

Ayd’s control over the checkbook m ght support an estoppe
defense if Ayd were claimng treble damages based on his own

failure to pay hinself every two weeks or twice per nonth in
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violation of section 3-502. But Berman took control of the
checkbook two weeks before Ayd's enploynent term nated. Even if
Ayd voluntarily deferred his salary while enployed, that
deferral does not wi pe out the protection afforded to him under
section 3-505. No contention has been nade, nor evidence
presented, that Ayd agreed to waive, or acted inconsistently
with, his entitlement to be paid in full as a result of the
term nation, pursuant to section 3-505.

Finally, BHC argues that the trial court correctly
determ ned that section 3-507.1 of the Act precludes an award of
trebl e damages because there was a “bona fide dispute” over the
wages Ayd cl ai nmed. The problem with BHC s argunment is that it
was not the trial judge's job to determ ne whether there was a
violation or a bona fide dispute. As the Court of Appeals
recently made clear in Admral Mortgage, supra, it is the jury’'s
task to decide whether the enployer violated the pronpt paynent
after termnation provisions of the Act wthout any bona fide
reason for doing so, and, if so, whether the enpl oyee should be
awarded an anobunt not exceeding three tinmes the wage. See

Adm ral Mortgage, 357 Md. at 551.

A trial judge can only renove a clai munder the Act fromthe
jury’'s determnation if the enployee fails to introduce facts

that would allow an inference that the enployer had no bona fide
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reason for failing to pay wages upon termnation. |In this case,
we find sufficient evidence in the record to allow but not
require, such an inference. The evidence allows the inference
t hat Bernman, knowi ng he had agreed to pay Ayd the $30, 000 annual
salary, intentionally refused to pay it, and |ied about having
agreed to do so. This evidence would support a recovery under
section 3-507.1. As the Court of Appeals recently recognized in

Admi r al Mortgage, supra, when the record shows that a

significant credibility issue” perneated the enployer’s entire
def ense case, a trial judge cannot determne as a matter of |aw
that the enployer withheld wages as a result of a bona fide
di spute, and “the issue [is] properly reserved for resolution by
the jury.” 1d. at 544.

The trial court erred in dismssing Ayd s claim under the
Wage Paynent and Col |l ection Law We shall vacate the judgnent
on Ayd’'s conplaint, and remand for the Iimted purpose of trying
Ayd’ s claimunder the Act, in accordance with this opinion. In
doing so, we wish to provide sone guidance for the litigants,
counsel, and trial court. Having affirmed the judgnent on BHC s
counterclaim the jury's verdict on the breach of contract
claim and the trial court’s remttitur on Ayd s breach of
contract and unjust enrichment clains, we remand only for a

determ nation of the Wage Paynent and Collection Law claim At
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the time of trial, BHC still had not paid Ayd the wages he was
claimng under the enploynent contract; therefore, the jury’s
verdict on the breach of enploynment contract claim necessarily
constituted a factual determnation that BHC had failed to
pronptly pay Ayd in accordance with section 3-505. The anmount
of the breach of contract award after rem ttitur establishes the
anount of wages that BHC failed to pay Ayd. On remand, the only
issues for the jury to determne are whether BHC s failure to
pay Ayd resulted from a bona fide dispute, and if so, whether
Ayd shoul d be awarded “an anpbunt not exceeding 3 tinmes the wage

." The role of the trial judge is limted to determ ning
attorney’s fees and costs. See Admral Mortgage, 357 M. at
553. W shall now address the interesting question of the
adm ssibility, both at the original trial and on limted remand,

of one of the inportant pieces of evidence in this case.

I V.
Adm ssion O Phot ocopi ed Docunent

In its appeal, BHC asks us to hold that the trial court
erred in admtting a photocopy of the Informal Board Action that
established Ayd's annual salary at $30,000 as part of a

conposite exhibit consisting of the personal files of the
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corporate secretary (Ayd's sister), after excluding that sane
docunent on best evidence grounds when it was offered
individually. In his cross-appeal, Ayd asks us to hold, “should
this matter be remanded for further proceedings,” that the

phot ocopy is adm ssible notw thstanding the best evidence rule.

The reason for the heated dispute over admssibility of the
I nfformal Action of the Board of Directors is clear. The copy of
the document introduced into evidence includes the follow ng
cl ause:
RESOLVED: That [Ayd] is hereby enployed by
BHC to perform managenent, consulting, and
such ot her services as the Board of
Directors may direct, and to serve as
President of BHC, in consideration of the
sum of $576.92 per week, payable weekly
until termnated by him or [BHC] on ninety
(90) days noti ce.

The docunent was dated February 25, 1994, and bears the

si gnat ur es

of Robert M Berman, Rita O Brennan, and Ayd.

Before trial, BHC nade an oral notion in limne. BHC argued
that the docunent was not authentic, and that there was no
original. Citing the best evidence rule, BHC asserted that the
court first nust determine as a matter of I|aw whether the
duplicate was authentic, and if the court determined it was

authentic, then the parties were required to argue their
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contentions to the jury. The court stated that based on the

facts at that tinme, it would allow the docunent to be
i ntroduced.” The court, however, signaled a possible change in
its ruling, explaining, “Clearly if the proper foundation is not
laid at [trial], the [clJourt will revisit that decision.”

During questioning of O Brennan at trial, Ayd attenpted to
i ntroduce the docunent. BHC s counsel objected, asserting that
t he docunment was fabricated. He stated that Bernan never signed
t he docunent and that the type style or font was different from
the other docunents signed on the sane day. The court all owed
the docunment to be identified for the record, but not to be
admtted into evidence. At the end of trial that day, the court
requested that, even though it had already allowed testinony
pertaining to the docunent, it wanted both sides to research the
best evidence rule and argue why or why not the docunent should
be submtted to the jury.

The follow ng day, Ayd stated that he could not prove what
happened to the original docunent. Ayd later attenpted to
aut henticate the docunent, stating that he renmenbered signing
the docunment. At the end of Ayd' s case, he noved to admt the
docunent into evidence. The court denied adm ssion of the
docunent, holding that Ayd “did not establish that the origina

was lost or the reasons why it was lost and therefore the
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photocopy . . . [was] not admtted into evidence.”

That ruling did not end the story, however, because Ayd
| ater noved anot her phot ocopy of the sane docunment into evidence
as a part of corporate docunentation kept by O Brennan, who was
Ayd’s sister and served as corporate secretary. The second copy
was admtted as part of the conposite exhibit, wthout any
obj ection by BHC s counsel. Once he realized that the docunent
had been admtted into evidence, however, BHC s counsel objected
to the conposite exhibit being submtted to the jury. The trial
judge stated that at the time the O Brennan conpilation was
i ntroduced, she “was surprised that there was not an objection,”
but held that BHC s objection cane “too late.” The jury was
permtted to consider the docunent, along wth Berman’s
testinony that he had not seen the docunent before and that the
signature on it was not his. The jury's verdict in favor of Ayd
on the breach of contract count, and its danmage award on that
count, require us to infer that the jury found the docunent to
be authentic, and predicated its award of contract damages on
the weekly salary figure in the docunent.

The sinple answer to BHC s argument is that whatever
advant ages the best evidence rule m ght have afforded BHC in the
first trial were waived by its failure to object to the

conposite exhibit. See, e.g., State Roads Conmin v. Bare, 220
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Md. 91, 94-95 (1959) (objection to testinmony waived “by
permtting subsequent testinony to the same effect to cone in
w t hout objection”); Joseph F. Mirphy, Jr., Maryland Evidence
Handbook, 3d ed., § 105(D), at 22 (1999)(“[i]f the trial judge
has sustained your objection to inadmssible evidence, but
opposing counsel later tries to introduce this very sane
evi dence, you nust object to it once again. If you do not
obj ect each and every tine the inadm ssible evidence is offered,
your ultimate failure to do so will be treated as a waiver by
t he appellate court”).

What is less sinple is whether BHC is entitled to a “second
chance” to exclude the objectionable document and its contents
at the new trial on Ayd s Wage Paynent and Col |l ecti on Law cl aim
Wth the exercise of greater vigilance, can BHC keep the
docunent, and evidence regarding its content, away from the new
jury who will determ ne whether to award Ayd up to three tines
t he anobunt of the judgnment on the breach of contract clainf

The best evidence rule (Rule 5-1003) states in pertinent
part: “A duplicate is admssible to the sanme extent as an
original unless (1) a genuine question is raised as to the
authenticity of the original . . . .7 Chi ef Judge Murphy has
concisely summarized the rule, and its related ©policy,

procedure, and burdens.
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The best evidence rule as we apply it
here is a rule of exclusion, not a permtted

inference. |If the contents of a witing are
at issue, unless the original witing is
pr oduced, or unl ess its absence IS

satisfactorily explained, the trial judge
must excl ude any ot her evidence of content.
* * * %

Wat is a “genuine question” as to the
authenticity of the original? Wen would it
be "unfair"” to admt the duplicate in lieu
of the original? No cases have yet
interpreted this section . . . . Under M.
Rul e 5-1008(a), the judge decides whether
the proponent of secondary evidence has
fulfilled the ~conditions for adm tting
“evidence other than the original.”

Wen the original is in soneone else’'s
possession, you nust nmake an effort to
produce it in court. . . . If your opponent
has the original, you may subpoena it or
file a “notice to produce.” . . . [Y]ou are
still required to nmake every reasonable

effort to bring the original into court.
Mur phy, supra, 8§ 1104(B) at 458-59; § 1104(B)(3) at 461.

The rule is intended to ensure that evidence submtted to
the fact-finder neets a mnimal level of reliability. “The
rationale for the rule was that, when the terns or contents of
a witing are of central inportance to a case, special care nust
be taken that they be proved accurately. Requiring the
production of the original was designed to avoid inaccuracies
due to mstake, faulty nenory, or fraud.” 6 Lynn MLain,

Maryl and Evi dence, 8§ 1001.1, at 522-23 (1987).

Ayd argues that the docunent should not be excluded nerely
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on the basis of the parties’ dispute over its authenticity.
Cting no authority, Ayd conplains that “[u]nder the standard

adopted by the trial [c]Jourt, a [p]arty wishing to enter a copy

of a docunment will never be able to enter a disputed docunent if
the other [p]larty raises the issue of authenticity.” Ayd’ s
fears are unjustified, because they arise from over-

sinplification of the analysis required under the best evidence
rul e.

The best evidence rule is by no neans insurnountable.
| ndeed, the very next rule, Rule 5-1004, spells out how to get
a copy that is otherw se objectionable under the best evidence
rule admitted into evidence. “When the best evidence rule
requires the production of . . . an original . . . and [the
original] is unavailable for sonme reason other than the cul pable
fault of the proponent, the contents of the witing . . . may be
proved by other, secondary evidence.” MlLlain, supra, § 1004.1,
at 536. Under Rule 5-1004, there are three ways to prove the
unavail ability necessary to avoid the best evidence rule.

The contents of a witing . . . nmay be

F;Qved by evidence other than the origina
(a) Oiginal lost or destroyed. Al

originals are lost or have been destroyed,

unl ess the proponent |ost or destroyed them
in bad faith;
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(b) Origi nal not obt ai nabl e. No
original can be obtained by any reasonably
practicable, available judicial process or
pr ocedur e;

(c) Oiginal in possession of opponent.
At a tinme when an original was under the
control of the party against whom offered,
that party was put on notice, by the
pl eadings or otherwise, that the contents
woul d be a subject of proof at the hearing
or trial, and that party does not produce
the original at the hearing or trial

Thus, contrary to Ayd s suggestion, not “any and every”
authenticity challenge wll succeed. Wen read and applied
together, the rules prevent such abuse. Under Rule 5-1003, the
question of authenticity nust be “genuine.” Under Rule 5-1004,
there are several “unavailability” exceptions relating to
docunents that have been sought in discovery or have been in an
opponent’s possession or control. Under Rule 5-1008(a), the
trial judge determ nes whether the party seeking adm ssion has
sufficiently established one of the *“unavailability” exceptions
to the rule.

Here, BHC s waiver of its best evidence objection precludes
us from reaching the issue of whether the trial court erred in
finding that the best evidence rule applied, or in determning
that Ayd could not introduce the copy because he failed to prove

that the original was unavail able. But we w sh to enphasize

that any evaluation of the trial court’s evidentiary rulings in
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the first trial would not have provided either party with the
victory they now seek. We cannot instruct the trial court how
to rule on the admssibility of the Informal Action in the new
trial on Ayd s Wage Paynent and Collection Law claim That
deci sion nust be based solely upon the evidence and argunents
proffered in the new trial. That decision may be different than
the one at the first trial. W explain.

The Court of Appeals has held that after an appellate court
remands for a new trial on a specified damage issue, the new
jury nmust base its decision solely on evidence submtted at the
new trial, and the parties are not bound by previous evidentiary
rulings on the previously offered evidence. In Le Marc’s Mnt.

Corp. v. Valentin, 349 M. 645 (1998), after vacating a punitive
damages award, the Court declined to consider whether certain
evi dence erroneously had been permtted to be introduced at the
first trial, explaining that “[a]Jt the new trial the parties are
not limted to the evidence presented below, nor are they
l[imted by previous evidentiary rulings.” Id. at 655. In
Bowden v. Caldor, 350 Md. 4 (1998), the Court held that the
anount of any damages awarded by the jury at the new trial “was
totally dependent upon the evidence introduced at the new trial

and upon the judgment of the jury at the new trial.” 1d.

at 25. Simlarly, in Mddle States Holding Co. v. Thomas, 340
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Md. 699 (1995), the Court held that “parties at a new trial on
punitive damages are not limted to the same evidence produced
at the prior trial" because “[t]he evidence produced at the new

trial may turn out to be significantly different from the

evi dence that was introduced at the earlier trial.” 1d. at 704.
And in Owens-Illinois v. Zenobia, 325 Ml. 420 (1992), the Court
instructed that in a new trial on punitive danmages, “[t]he
parties, of <course, are not I|imted to the sane evidence
produced at the original trial.” 1d. at 472.

Al t hough these cases involved remands for new trials on
punitive danages, we shall follow the sane rule in remanding
this case for a new trial on statutory danages under section 3-
507.1. In Bowden, the Court stated that

[wWhen an appellate court reverses a

j udgnment for conpensatory damages, or
puni tive damages, or both, and remands for a
new trial wthout expressly limting the

scope of that new trial, the evidence at the
new trial and the |egal standards applied at
the new trial determ ne whether there should
be an award of danmages and if so, the anobunt
of that award.

ld. at 20. The statutory danages available under section 3-
507.1 are both conmpensatory and punitive. See Admral Mortgage,

357 Md. at 549.
In this case, our limted remand for a new trial relates

solely to the punitive conponent of those statutory danmages. W
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have affirnmed the judgnent entered on the breach of enploynent
contract claim The ampunt of the judgment on the breach of
contract claimrepresents the anount of wages that BHC failed to
pay to Ayd in accordance with section 3-505. The remaining jury
i ssues necessary to decide the Wage Paynent and Collection Law
claimare the factual determ nation of whether there was a “bona
fide dispute” and the discretionary determ nation of whether to
award Ayd damages over and above the actual wages awarded for
breach of contract.

W decline to rule on the admissibility of the Infornal
Action in the remanded proceedings. That would require us to
specul ate on whether Ayd will seek to introduce a photocopy of
the Informal Action, whether BHC will make a tinely objection,
whet her Ayd will proffer evidence of unavailability, and, if so,
whether the trial judge wll determine that Ayd has laid an
adequate factual foundation to establish unavailability. See
Md. Rules 5-1004, 5-1008(a). We shall neither anticipate the
course of those proceedings nor usurp the trial court’s role in
t hem

JUDGVENT AFFIRMED AS TO BREACH
OF CONTRACT AND UNJUST
ENRI CHVENT COUNTS; JUDGVENT
REVERSED AS TO MARYLAND WAGE
PAYMENT AND COLLECTI ON LAW

CLAIM AND REMANDED WTH
| NSTRUCTIONS TO CONDUCT A NEW
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TRIAL |IN ACCORDANCE WTH TH' S
CPINNQN, COSTS TO BE PAID BY
APPELLANT.
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