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Section 11-106 of the State Personnel and Pensions article

provides, in pertinent part:

(a) Procedure. —Before taking any disciplinary action
related to enpl oyee m sconduct, an appointing authority
shal | :

(1) investigate the all eged m sconduct;

(2) nmeet with the enpl oyee;

(3) consider any mtigating circunstances;

(4) determ ne the appropriate disciplinary action,
if any, to be inposed; and

(5) give the enployee a witten notice of the
di sciplinary action to be taken and the enpl oyee’s
appeal rights.
(b) Time limt. —Except as provided in subsection (c)
of this section an appointing authority may inpose any
disciplinary action no |later than 30 days after the
appoi nting authority acquires know edge of the
m sconduct for which the disciplinary action is
i nposed.

Id.? This appeal fromthe Crcuit Court for Allegany County
presents the question of when the appointing authority acquires
know edge for purposes of triggering the tine period within which
di sciplinary action nmust be initiated. For the reasons that
follow, we are persuaded that (1) the limtation period is
triggered by know edge that is sufficient to justify the
appointing authority’ s decision to initiate disciplinary action;
(2) when the disciplined enpl oyee nakes a prinma facie show ng
that the appointing authority has failed to conply with the

[imtation period provided for by 8§ 11-106(b), the appointing

! Subsection (c) concerns the time limts for tine linit by which suspensions
wi t hout pay nust be inposed and is not at issue in the instant case. Thus, when
the termdisciplinary action is used herein, it specifically excludes suspensions
wi thout pay in its contenplation of sanctions for m sconduct.
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authority nust prove by a preponderance of evidence that this
section was not violated; and (3) the appointing authority is
prohi bited frominposing disciplinary action nore than 30 days
after it has acquired - or, with the exercise of reasonable
di l i gence, should have acquired - know edge sufficient to justify
taking disciplinary action against the enpl oyee.
Backgr ound

Jeffrey GCeiger, appellee, was enployed as a level |
Correctional Oficer at the Wstern Correctional Institution
(“\C1”) in Cresaptown. Sonetinme in Novenber or Decenber of 1996,
during a conversation with Regina Waites, a nurse at WC, appellee
i nvoked a racial epithet. On March 7, 1997, Nurse Wiites
reported appellee’s | anguage to Frank Sizer, Jr., WI's warden and
appointing authority.? At that point, Warden Sizer requested that
the Division of Correction’s Internal Investigations Unit (“11U")
conduct a formal inquiry into Nurse Waite’'s allegations, and he
received IlUs conpleted investigation report on April 11, 1997.
Warden Sizer then conducted a mtigation conference with appell ee,
during which appellee adnmtted having used the offensive | anguage.?

On April 21, 1997, Warden Sizer prepared appellee’s Notice of

2 Nurse Waites’ explanation for the delay in reporting the alleged misconduct is
of no consequence to this appeal.

3 According to Nurse Waites, appellee used the termin an extrenely derogatory
manner, with the basest racial aninmus. According to appellee, he was sinmly
using a termthat was used on a regul ar basis by enpl oyees of the Maryland State
Penitentiary at Jessup, where he had previously been enpl oyed.
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Term nation and forwarded it to appellant for approval. The
approved Notice was received by appellee on May 6, 1997. Appellee
appealed to the State’s Ofice of Admnistrative Hearings (“O0AH),
arguing that his termnation was untinely because it was inposed
nmore than 30 days after the appointing authority acquired know edge
of the m sconduct. On Decenber 16, 1997, Admnistrative Law Judge
M chael J. Wallace rescinded appellee’s Notice of Term nation
Appel  ant then petitioned for judicial review of that ruling. The
Crcuit Court for Allegany County affirnmed the OAH s deci sion, and
this appeal followed.
l.

A Legislative History of 8§ 11-106

On June 9, 1995, Executive Oder No. 01.01.1995 established
the Governor’s Task Force to Reformthe State Personnel Managenent
System (the “Task Force”). According to that Oder, State
government needed “a personnel managenent system that is nore
flexi ble, decentralizes personnel managenent functions, sinplifies
and streamines personnel procedures and provides for the
consi stent application of personnel policies throughout a diverse
State governnment.” Id. To this end, the Task Force was charged
with conducting a “conprehensive review of the Mryland State
Per sonnel Managenent System contained in Division | of the State
Personnel and Pensions Article to determne necessary and

appropriate revisions to that law” Id.



The Task Force subnmitted a final report,? containing its
findings and recommendations, to the d endening Adm nistration on
January 19, 1996. That report included a proposal that the
appointing authority be allowed “up to thirty calendar days to
i npose any [ non-suspension] formof discipline.” The Task Force’'s
aggregate proposals were then presented to the General Assenbly as
the State Personnel Managenent System Reform Act of 1996 (the
“Act”).® The Act passed in substantially the sane formthat the
Task Force had proposed. Thus, to the extent that the Cenera
Assenbly relied on the efforts and recommendati ons of the Task
Force, 8 11-106(b) was intended as a limtation on the tine in
whi ch discipline could be inposed by an appointing authority. The
| egislative history, however, does not reveal what either the Task
Force or the legislature intended by its use of “know edge of the
m sconduct for which the disciplinary action is inposed” as the
triggering event for the period of limtation. To resolve this
anbiguity, we nust turn to the traditional methods of statutory

constructi on.

4 According to the final report, the Task Force held 23 sessions between June

14, 1995 and Decenber 20, 1995, with in-depth exam nation of fifteen fundanenta
human resource nanagenent processes. Additionally, subconmttees provided for
even nore intense scrutiny and devel opnent of the changes that were ultinmately
debat ed and proposed by the Task Force. In arriving at its conclusions and
recomendati ons, the Task Force solicited the involvenment of private citizens,
state enpl oyees, managers, and officials.

5 Senate Bill 466. An identical bill was offered in the House of Del egates as
House Bill 774. Utimately, it was the House Bill that was enacted as |law. The
| anguage at issue in § 11-106 was identical in both the House and Senate
proposal s.



B. Statutory Construction of 8§ 11-106

The fundanental rule of statutory construction is that the
review ng court ascertain and effectuate as closely as possible the
i ntent and purpose of the legislature. Gaks v. Connors, 339 M.
24, 35 (1995). Wen, as is the case here, the plain | anguage of
the statute fails to reveal a particular intent, we |look to the
entire statutory schene and consi der the purpose of the particul ar
statute before us. Departnment of Pub. Safety & Correctional Serv.
v. Howard, 339 M. 357, 369 (1995). Additionally, courts may
examne any interpretive regulations pronmul gated by an
adm nistrative agency, giving deference to the agency’'s own
application. Baltinore & Chio Ry. Co. v. Bowen, 60 Md. App. 299,
305 (1984). Courts must also be cognizant of avoiding an
illogical, absurd, or inconsistent result. Kaczorowski v. Myor
and City Council of Baltinore, 309 Md. 505, 512 (1987).

Qur construction of the statute at issue should also be
consistent wth the agency regul ations that inplenment the mandate
of § 11-106. Under COVAR 17.04.05.04, the appointing authority
“shall take each of the actions required in 8D of this regulation
within the tine limts provided in State Personnel and Pensions
Article, 8 11-106, Annotated Code of Maryland.” 1d. The actions
required in COMAR S provisions mrror those investigatory
requirenments of 8 11-106(a). Wile an appointing authority has 30

days within which to inpose discipline, the statute does not



expressly identify the degree of know edge that triggers this
limtation period.

C. Level of Know edge Required to Trigger the 30-Day Period
for Inmposition of Disciplinary Action Under 8§ 11-106

We reject appellee’s contention that the 30-day limtation
peri od begins the nonent that the appointing authority acquires any
know edge, however slight, of the incident for which disciplinary
action is ultimately inposed. There is an inportant distinction
between (1) information that indicates the necessity for an
investigation, and (2) the conpletion of an investigation required
by 8§ 11-106(a)(1). The statutory clock found in § 11-106(b) does
not start until the appointing authority has - or, in the exercise
of reasonabl e diligence, should reasonably have - acquired enough
knowl edge to justify the inposition of discipline.

W are persuaded that when an appointing authority reprimnds
or term nates an enpl oyee, that decision is presunptively correct
as to both substance and procedure. \Wen, however, the enpl oyee
produces evidence that generates the issue of whether the 30-day
limt had been violated, the agency nmust prove by a preponderance
of the evidence that the disciplinary action was tinely inposed.

D. Procedure for Determ ning Conpliance with 8 11-106(b)

We therefore hold that, in accordance with the Act’s goal of
consistent application of statewide personnel ©policies and
procedures, when a disciplined enployee contends that the tine

limtation of 8§ 11-106(b) has not been conplied with, the enpl oyee



must overcone the presunption of correctness by nmaking a prim
faci e showi ng that the appointing authority was “on notice” of the
al | eged m sconduct nore than 30 days before the disciplinary action
was i nposed. |f the enployee does succeed in showi ng, prinma facie,
that the appointing authority was on notice of the purported
m sconduct on a day nore than 30 days before the enployee was
ultimately disciplined, the disciplinary action shall be rescinded
unl ess the appointing authority proves by a preponderance of the
evidence that (1) the investigation required by 8 11-106(a)(1) was
conducted with reasonable diligence, and (2) the disciplinary
action at issue was inposed no later than 30 days after the
requi red investigation had been conpl et ed.

E. The Sanction for Non-Conpliance with § 11-106(b)

It is true that 8§ 11-106 does not expressly provide for the
consequences of an appointing authority’s non-conpliance with the
time limts set forth in the statute. Wen a statute that inposes
a duty does not prescribe the consequences for a violation of that
duty, the particular sanction nust be within the spirit and purpose
of the applicable law. Lussier v. Maryland Racing Conmin, 343 M.
681, 686-7 (1996). In examning 8 11-106 within the context of the
Act’s overall statutory schene, and as it relates to the agency’s
own i nplenenting regulations, it appears that the prinme reason for
the addition of a limtation period in 1996, where none had exi sted

before, was to provide protection to workers fromthe indefinite



threat of investigation and discipline (other than suspension) for
matters of m sconduct.

The legislative history shows that the General Assenbly
wished to limt the period of tinme in which the appointing
authority could inpose, for exanple, a reprimand or term nation.
The 1996 State Personnel Managenent System Reform Act was enacted
to, inter alia, provide for a nore consistent application of state-
wi de policies and procedures. That inportant goal is inconsistent
with the proposition that a violation of § 11-106(b) can be excused
whenever the appointing authority concludes that untinely
disciplinary action is justified by some overriding public policy.
We therefore hold that the appropriate remedy for an appointing
authority’s non-conpliance with 8 11-106(b) is an order rescinding
the discipline inposed. To hold otherwi se would render illusory
the protection provided to State enpl oyees by § 11-106(b).

.

Fromour review of the record in this case, we are persuaded
that (1) appellee nade a prinma facie showi ng that the disciplinary
action at issue was inposed nore than 30 days after the appointing
authority had acquired know edge of his m sconduct; (2) appellant
utterly failed to prove that the investigation in this case could
not have been conpleted until a date within 30 days of the date on
whi ch discipline was i nposed; (3) the Adm nistrative Law Judge was

correct in his decision to rescind the order termnating



appel l ant’ s enpl oynent; and (4) the circuit court’s affirmance of
t hat decision was entirely correct.

JUDGVENT AFFI RVED;
APPELLANT TO PAY THE COSTS.



