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The Baltinore City Departnent of Social Services (the
“Departnent”), appellee, filed a petition for guardianship wth
the right to consent to adoption or long-term care short of
adoption (the “petition”), seeking to termnate the parental
rights of Donna W, appellant, as to her daughter, Jinetra D1
After a hearing on October 26, 1999, at which the parties
proceeded by way of proffer, the Crcuit Court for Baltinore
City granted the petition. Appel lant tinmely noted her appea
and poses one question for our consideration, which we have
rephrased slightly:

Was the evidence legally sufficient to termnate the
parental rights of the natural nother ?l?

1 By letter to the Cerk of Court, counsel for Jinetra has
advi sed that she “concur’[s]” with the Departnent’s position.

2 I n support of her argument as to insufficiency, appellant
argues that the court erred in admtting “the entirety of the
DSS ‘ busi ness record’ " Accordingly, the Department has
included a second issue inits brief, as foll ows:

When the Departnent’s case record was offered into

evi dence as a business record, did opposing counsel’s

failure to identify and object to specific portions of

the record containing inadm ssible hearsay constitute

a failure to properly preserve the issue for appellate
(continued...)



For the reasons that follow, we shall affirm

FACTUAL BACKGROUND

Jinmetra was born in Baltinore on May 26, 1994, to appell ant
and Jimy D. Jimetra’s father is not a party to this appeal
however . Appel lant also has an ol der daughter, India. The
record does not disclose India's date of birth or age, or
whet her Jimry D. is her father.

Several nonths before Jinetra s second birthday, on February
27, 1996, appellant’s nmother (the “Gandnother”)® went to
appel lant’s residence to visit and discovered that appellant had
left Jinmetra alone in the residence. Because the G andnother
heard Jinmetra crying but could not gain access into the hone,
she contacted a Baltinore City police officer, who nade a forced
entry. The incident of suspected neglect was reported to the
Departnment, and Jinetra was imrediately placed in the care of
her Gr andnot her, who had apparently cared for Jinmetra

previ ously, when appellant was incarcerated.* NMbreover, in 1991,

2(...continued)
revi ew?

3 Appellant’s nother is not identified by name in the
record.

4 Al though appellant was incarcerated for six nonths, the

offense is not identified in the record.
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appellant had voluntarily placed India in the care of the
G andnot her.

On February 28, 1996, the Departnent filed a petition in the
circuit court alleging that Jinmetra was a “child in need of
assi stance” (“CINA"), pursuant to M. Code (1974, 1998 Rep.
Vol ., 1999 Supp.), 8 3-801(e) of the Courts & Judicia
Proceedings Article (“C. J.").5% Thereafter, the circuit court
i ssued a shelter care order and the Departnent placed Jinetra in
her G andnot her’s care.

An uncontested adjudicatory hearing was held on March 27,
1996, at which appellant, who was present and represented by
counsel, entered into a stipulation wth the Departnent.
Al t hough that stipulation is not included in the record, counsel
for the Departnent addressed the terns of that stipulation at
the COctober 1999 term nation hearing, stating:

[ T]hat the nother was in a —was currently in a drug

> C.J. 8§ 3-801(e) provides:

“Child in need of assistance” is a child who requires
t he assi stance of the court because:

(1) The child is nentally handi capped or is not
receiving ordinary proper care and attention, and

(2) The child s parents, guardian, or custodian
are unable or unwilling to give proper care and
attention to the child and the <child s problens
provi ded, however, a child shall not be deened to be
in need of assistance for the sole reason that the
child is being furnished nonnedical renedial care and
treatment recogni zed by State | aw.

-3-



treatnent program that she had been attending since
June of 1995, and that she was in that program four
and

days a week to address substance abuse issues,

that at that tine Mdther indicated that she had been

drug-free for 18 nonths.

The stipulation also indicated that the daycare —
the drug treatnent program prohibited the Mbther

bringing her children to the drug treatnent

1995, Mother did not have anyone to care for
Jimetra . :
The stipulation further indicates, Your

that the Mdther was currently on parole and that
was being closely supervised by her parole officer
that the, the Mther had been attending drug treatnent
t hat

Honor ,
she
and

regularly and undergoing random drug tests and

al | those tests had been negative for
substances, that the father of the child did
participate in the child's <care and that
wher eabout s remai ned unknown, and t hat

[ Gandnot her] was willing to continue to care for

and worked toward reunification.

oo [T]he stipulation . . . indicated that
Mot her was to have liberal visitation with the child,
as arranged by [the G andnother] and herself; that
Mot her was to cooperate with the Departnent; and that

illicit
not
hi s
t he
this
child while the Mdther continued her drug treatnent

t he

t he

from
program
with her and that on the occasion of February 27th,

the Departnent agreed to refer the Mther for
parenting classes; and that the Mther agreed to
continue in substance abuse treatnent, i ncl udi ng
urinal ysis and recommended aftercare services.

Followng the hearing in March 1996, the Departnent

evidently had difficultly in arranging neetings with appellant.

Appel | ant also failed to provide the Depart ment

confirmation of her continued participatation

in

a

W th

drug

treat nent program Mor eover, between the adjudicatory hearing

on March 27, 1996, and the disposition hearing on May 22,

Donna W only visited Jinetra on one occasi on.
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A disposition hearing was held on My 23, 1996, at which
appel l ant appeared w th counsel. Again, the parties proceeded
by stipulation, agreeing that Jinetra was a child in need of
assistance and to conmmtnent to the Departnent for continued
relative placenent. At the October 1999 term nation hearing,
the Departnent’s attorney reviewed the stipulation from the
di sposition hearing, stating:

[ T] he Departnent had attenpted to neet with the Mot her
to discuss plans for reunification but had been unable
to do so; . . . the Mther had had one visit wth
[Jinetra] since the March 26th, 1996, hearing; and

the Department had received no information from
the Mdther as to her continued participation in drug
treatnment or her randomurinalysis testing.

At that tinme, the child had no special needs, and
the parties agreed to a finding of CINA and conmm t nment
to the Departnment . . . for relative placenent and
that further disposition orders were that the Mother
was to participate in substance abuse treatnent,
i ncludi ng random urinalysis and reconmended aftercare.
Mot her was to maintain regular visitation with the
child as arranged by the caretaker. Mot her was to
conplete parenting classes and cooperate wth the
Departnent; that the Mther was to maintain regular
contact with the Departnent and enter into a Service
agreenent with the Departnent and Mther was to
provi de t he Court and t he Depar t ment W th
docunentation of her participation in [a] drug
treatment program and release the results of her
random urinalysis to the Depart nent

Subsequent |y, the Departnent drafted several service
agr eenents. Nevert hel ess, appellant never agreed to the terns
of a service agreenent. Mor eover, the Departnment clainmed that

appellant’s visits with Jinetra after My 1996 were “sonmewhat
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sporadic,” interrupted in part by an additional period of
incarceration for a wviolation of probation. Addi tionally,
appellant did not provide the Departnent wth docunentation
concer ni ng: (1) participation in a drug treatnent program (2)
participation in a parenting class; or (3) the results of random
urinalysis tests.

Jimetra did very well in her Gandnother’s hone.® Bot h
Jinmetra and India were in their Gandnother’s care until January
1999, when the G andnother unexpectedly died from a stroke.
Thereafter, both girls were placed with Sherine G, a maternal
relative. At that time, appellant had not yet secured full-tine
enpl oynent, and she had only lived in her hone for about a
month. According to the Departnent’s proffer at the term nation
hearing, Jinmetra “nade an appropriate adjustnment to the naternal
aunt’s hone.” Appel lant did not wvisit Jimetra in Sherine's
hone, however, because of “conflict” and “tension between the
Mot her and the caretaker.”

On Decenber 14, 1998, the Departnent filed its petition to

6 The Departnent discussed a plan of adoption with the
Grandnother in Septenber 1997. Although a signed consent to
adoption was obtained from appellant, the Departnment declined to
submt it to the court, because it was not obtained by an agent
of the Departnent. Rat her, it was procured through the efforts
of the G andnot her.
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term nate appellant’s parental rights,” to which appellant tinely
obj ected. Because the Departnent was unable to |ocate Jimy D.
the Departnment successfully noved to waive notice to Jimy D.
pursuant to MI. Code (1999, 1999 Supp.), 8 5-322 of the Famly
Law Article (“F.L.").® Accordingly, the father was deened to
have consented to the petition.

As not ed, the parties proceeded by proffer at the
term nation hearing on Cctober 26, 1999. Although appellant did
not attend that hearing, she was represented by counsel. A
footnote in appellant’s brief explains that appellant was
“detained” at the tine and was therefore unable to attend. No
other information has been provided as to how or why appellant
was det ai ned.

Most of the facts set forth above were derived from the
proffer made by the Departnent’s counsel at the termnation

heari ng. At the close of the proffer by the Departnent’s

” The record contains a date-stanped copy of the Petition
W note, however, that in its brief the Departnent indicates
that the Petition was filed on Novenber 10, 1998. Moreover, the
docket entries in the Record Extract indicate “TRR Requested” on
Novenber 10, 1998.

8 F.L. 8 5-322(c)(1) provides: “ Except in an independent
adoption, if the court is satisfied by affidavit or testinony
that the petitioner, after reasonable efforts in good faith,
cannot learn the identity or location of a natural parent, the
court nmay waive the requirenent of notice to the natural
parent.”



attorney, Linda Davis, the supervisor of the worker assigned to
Jimetra’'s case, verified the accuracy of the proffer. Counsel
for Jinmetra and counsel for appellant declined the opportunity
to cross-exam ne Davis.

The Departnent also offered its record into evidence as an

exhi bit. Al though Jinetra’s counsel did not object, the
nmother’s attorney noted a “standing objection to the
Departnment’s record,” stating: “I do not believe it's a

busi ness record and sone of the itens that are contained therein

are not kept in the ordinary course of business. They are not
items that the social worker herself would have prepared.” The
court said it “will sustain in part and overruled in part.” It

then “admt[ted] [only] those portions of the record that do not
contain inappropriate hearsay.”
Foll owi ng the Departnent’s case, Jinetra' s counsel inforned

the court as foll ows:

Your Honor, | am also asking this Court to grant
the Petition of the Departnent. The child, Jemtra
[sic], is doing very well with the relative who she
calls Renny. And, of course, she has had a very

tragic incident when the grandnother, wth whom she
was for nost of her life, died very suddenly.

She is going to kindergarten. She says that she
would like to stay with Renny and talked [sic] wth
momry on the phone. And her sister, India, who is
also in the system now and adjudication is comng up
next week, lives with her in the house.

We | ooked at the house, we spoke to the caretaker.
W are satisfied that the child would be in a stable
environment if staying there.
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Appellant’s attorney then nmade a proffer on behalf of her
client. Appel l ant’ s counsel explained that Jinetra had |ived
with the maternal G andnother with appellant’s consent. | ndeed,
appel l ant had agreed with the G andnother “that [Jinetra] should
remain there and should grow up in [the G andnother’s] hone.”
According to appellant’s counsel, when Jinetra lived with the
Grandnot her, appellant “mintained contact with her nother and
her child through tel ephone contact, as well as visits.” After

Jinmetra was placed with a relative followng the G andnother’s

tragic and unexpected death, appellant did not have an

opportunity to see her child.” Appellant’s attorney explained

The relative is a maternal cousin to ny client who
she does not have a relationship wth, and the
relationship, as such has deteriorated since the
passing of the [{randnother. There is sonme famly
t ensi on as to what was t he cause of t he
[ @ randnot her’s passing, which was a nmassive stroke
but that because of that tension between her and the
cousin who is now caring for her children she does not
have an opportunity to see her children. The only
time she really sees the children are [sic] when
they’re in court. And when we were last in court,
there was a very nasty exchange between the caretaker
and the Mother. And so, that is one of the main
reasons why she has not been able to nmintain contact
wi th her children.

Appel lant’ s attorney al so el aborated upon the situation that
| ed appellant to |leave Jinetra hone alone on February 27, 1996
Appel l ant’ s | awer explained that after Ms. W was rel eased from

i ncarceration, she was enrolled in a drug treatnment program as
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a condition of her probation. Initially, the program all owed
its enrollees to bring their children. That policy was
subsequently changed, however, and Ms. W was faced with the
dilenma of either leaving Jinetra alone in the house or
violating her probation. Regrettably, Ms. W nmade a decision to
| eave Jinetra at home, because “she didn't think she would be
gone very long” and she felt that Jinmetra “would be safe while
she was gone.”

According to appellant’s lawer, by the tine of the
term nation hearing, appellant had maintained a stable honme for
approxi mately ten nonths and had been enployed, full-tine, for
ni ne nonths. Therefore, she was in a position to care for
Jinmetra. Further, counsel said:

[ T] hroughout the tinme [appellant’s] child was placed

with her nother she was westling with the decision

about whether or not to let her nother raise her

chil d. She had conme to the conclusion to let her

not her raise her child, but then her nother passed

away, and she thought that would be an opportunity

that she should step forward and regai n custody of her

children. That did not take place, and she has sought

for her children to be returned to her since that

time, that she’s in a position to care for them and

t hat woul d be her testinony.

We shall include additional facts in our discussion.

DI SCUSSI ON

A
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It is well settled that a parent has a fundanental,

constitutional right to raise his or her own child. See In re
Adopti on/ Guardi anship No. 10941, 335 M. 99, 112 (1994); In re
Adopti on/ Guardi anship No. J970013, 128 M. App. 242, 247 (1999);
In re Adoption/ Guardi anship No. 94339058/ CAD, 120 M. App. 88
97 (1998); In re Adoption/ Guardi anship No. 95195062/ CAD, 116 M.
App. 443, 454 (1997); see also Santosky v. Kraner, 455 U S. 745,
753 (1982) (acknow edging that a parent’s “freedom of personal
choice in mtters of famly Ilife is a fundanental |iberty
interest protected by the Fourteenth Amendnent”). Thus, cases
involving termnation of parental rights are often particularly
difficult.

I n Sant osky, 455 U.S. at 759, the Suprene Court said: “Wen
the State initiates a parental rights term nation proceeding, it
seeks not nerely to infringe that fundanmental |iberty interest,
but to end it.” The Court of Appeals simlarly recognized the
seriousness of such a proceeding in Wal ker v. Gardner, 221 M.
280 (1960), stating:

[ Aldoption decrees cut the child off from the natura

parent, who is nmade a |legal stranger to his offspring.

The consequences of this drastic and permanent

severing of the strongest and basic natural ties and

relationships has led the Legislature and this Court

to make sure, as far as possible, that adoption shal

not be granted over parental objection unless that

course clearly is justified. The welfare and best

interests of the child nust be weighed with great care
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agai nst every just claimof an objecting parent.

Id. at 284; accord Adoption/Guardianship No. 10941, 335 M. at
113; Adoption/ Guardi anship No. 94339058/ CAD, 120 Md. App. at 97-
98; Adoption/ Guardi anship No. 95195062/ CAD, 116 M. App. at 454.

In a termnation case, the burden falls upon the State to
prove, by clear and convincing evidence, that the term nation of
a parent’s rights serves the best interest of the child. See
Adopt i on/ Guardi anship 95195062/ CAD, 116 M. App. at  454.
| ndeed, “the best interest of the child is paranmount.”
Adoption/ Guardi anshi p No. 94339058/ CAD, 120 Md. App. at 98; see
Adopt i on/ Guar di anshi p No. 10941, 335 M. at 112;
Adoption/ Guardi anship No. J970013, 128 M.  App. at 247
Adopti on/ Guardi anshi p No. 95195062/ CAD, 116 Md. App. at 453.

F.L. 8 5-313(a) provides, in part:

A court may grant a decree of adoption or a decree of

guardi anshi p, wthout the consent of a natural parent

. if the court finds by clear and convincing

evidence that it is in the best interest of the child

to termnate the natural parent’s rights as to the
child and that:

(2) in a prior juvenile proceeding, the child has
been adjudicated to be a child in need of assistance,
a neglected child, an abused child, or a dependent
child[.]

In cases such as this one, the trial court must also

consi der each of the factors enunerated in F.L. 8 5-313(c) and
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(d).
App.

116 M. App. at 457; In re Adoption/ Guardi anship No. 09598,

See In re Adoption/ Qardianship No. T96318005, 132 M.

299 (2000); In re Adoption/ Guardi anship No. 95195062/ CAD,

77

Md. App. 511, 518 (1989); see also In re Adoption/ Guardi anship

No. T97036005, 358 Md. 1, 22-24 (2000).

F.L. 8 5-313(c) provides:

In determning whether it is in the best interest of
the child to termnate a natural parent’s rights as to
the child in any case, except the case of an abandoned
child, the court shall give:

(1) primary consideration to the safety and health
of the child; and

(2) consideration to:

(1) the tineliness, nature, and extent of the
services offered by the child placenment agency to
facilitate reunion of the child with the natura
par ent ;

(1i1) any social service agreenent between the
natural parent and the child placenent agency, and the
extent to which all parties have fulfilled their
obl i gati ons under the agreenent;

(rit) the <childs feelings toward and
enotional ties with the child s natural parents, the
child s siblings, and any other individuals who may
significantly affect the child s best interest;

(tv) the child s adjustnent to hone, school,
and comunity;

(v) the result of the effort the natural
parent has nmde to adjust the natural parent’s
ci rcunmstances, conduct, or conditions to make it in
the best interest of the child to be returned to the
nat ural parent’s hone, including:

1. the extent to which the natura
parent has maintained regular contact with the child
under a plan to reunite the child with the natural
parent, but the court may not give significant weight
to any i nci dent al visit, conmmuni cati on, or
contri bution;

2. if the natural parent is financially
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Cl NA

able, the paynent of a reasonable part of the childs
substitute physical care and mai ntenance;

3. the mai ntenance of regular communi ca-
tion by the natural parent with the custodian of the
child; and

4. whether additional services would be
likely to bring about a lasting parental adjustnment so
that the child could be returned to the natural parent
within an ascertainable tine, not exceeding 18 nonths
from the time of placenent, but the court nmay not
consi der whether the maintenance of the parent-child
relationship nmay serve as an inducenent for the
natural parent’s rehabilitation; and

(vi) all services offered to the natura
parent before the placenment of the child, whether
offered by the agency to which the child is commtted
or by other agencies or professionals.

F.L. 8 5-313(d), which governs considerations follow
adj udi cati on, states:

(1) In determining whether it is in the best
interest of the child to termnate a natural parent’s
rights as to the child in a case involving a child who
has been adjudicated to be a <child in need of
assi stance, a neglected child, an abused child, or a
dependent child, the court shall consider the factors
in subsection (c) of this section and whether any of
the follow ng continuing or serious conditions or acts
exi st:

(i) the natural parent has a disability that
renders the natural parent consistently unable to care
for t he i mredi at e and ongoi ng physi cal or
psychol ogi cal needs of the child for long periods of
time;

(1i) the natural parent has commtted acts of
abuse or neglect toward any child in the famly;

(rit) t he nat ur al par ent has failed
repeatedly to give the child adequate food, clothing,
shelter, and education or any other care or contro
necessary for the child s physical, ment al , or
enotional health, even though the natural parent is
physically and financially able;

(1v) 1. the child was born

A. addicted to or dependent on

-14-
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cocai ne, heroin, or a derivative thereof; or
B. with a significant presence of
cocaine, heroin, or a derivative thereof in the
child s blood as evidenced by toxicology or other
appropriate tests; and
2. the natural parent refuses adm ssion
into a drug treatnent program or failed to fully
participate in a drug treatnent program or
(v) the natural parent has:
1. subjected the child to:
A torture, chronic abuse, or
sexual abuse; or
B. chronic and |life-threatening
negl ect ;
2. been convicted [of a statutorily
defined crinme of violence against certain persons]; or
C. of ai di ng or abet ting,
conspiring, or soliciting to conmt [certain crinmes];
or
3. involuntarily lost parental rights of
a sibling of the child.

(2) If a natural parent does not provide specified
medical treatnment for a child because the natural
parent is legitimtely practicing religious beliefs,
that reason alone does not nmake the natural parent a
negl i gent parent.

(3) The court shall consider the evidence under
paragraph (1)(i) through (iv) of this subsection
regardi ng continuing or serious conditions or acts and
may waive the child placenment agency’'s obligations
under subsection (c) of this section if the court,
after appropriate evaluation of efforts nmade and
services rendered, finds by clear and convincing
evidence that the waiver of those obligations is in
t he best interest of the child.

(4) The court shall waive the child placenent
agency’s obligations wunder subsection (c) of this
section if the court finds that one of t he
circunstances or acts enunerated in paragraph (1)(v)
of this subsection exists.

(5) | f the court finds that any of t he
circunstances or acts enunerated in paragraph (1)(v)
of this subsection exists, the court shall nmake a
specific finding, based on facts in the record, as to
whet her or not the return of the child to the custody
of the natural parent poses an unacceptable risk to
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the future safety of the child.

Qur role in the appellate review of term nation cases was

explained in Adoption/Guardianship No. 09598, 77 M. App. at
518. There, we said:
[Qur function . . . is not to determ ne whether, on
the evidence, we mght have reached a different
concl usi on. Rather, it is to decide only whether
there was sufficient evidence--by a clear and
convincing standard--to support the chancellor’s
determ nation that it would be in the best interest of
[the child] to termnate the parental rights of [the]
natural [parent]. In making this decision, we nust
assune the truth of all the evidence, and of all the
favorable inferences fairly deducible therefrom
tending to support the factual conclusion of the trial
court.
Thus, on appeal, “we nust ascertain whether the trial court
considered the statutory criteria, whet her its factual
determ nations were clearly erroneous, whether the court

properly applied the law, and whether it abused its discretion

in making its determnation.” Adopt i on/ Guardi anship No.
94339058/ CAD, 120 M. App. at 101; see In re
Adopt i on/ Guardi anshi p No. 3598, 347 M. 295, 311 (1997).

Before reviewing the court’s findings, we shall first
address two prelimnary concerns raised by appellant in her

bri ef.
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Appel l ant argues that the evidence was insufficient to
support the court’s decision to term nate her parental rights
Al t hough not raised by appellant as a separate issue, she bases
her position, in part, on her claim that the court erred by
admtting the Departnent’s records. Appel l ant thus urges us to
“decline to entertain considering any part of [the Departnent’s]
purported ‘business record.’”” Qur answer to that is rather
simple: we will not consider the Departnment’s record in deciding
this appeal, because that record was not included either in the
record extract or in the record itself. In any event,
appellant’s position is without nerit. W explain.

As we noted, the circuit court sustained the objection of
the nmother’'s attorney as to the adm ssion of those parts of the
Departnment’s record that contained hearsay. Mor eover, prior to
rendering its oral opinion in this case, the court said:
“[H aving considered the evidence that was presented by way of
proffer and the Court’s very, very cursory review of the record,
the Court nakes the follow ng findings.”

Appel l ant maintains that it is nearly inpossible to discern
what parts of the Departnent’s record the court may have
consi der ed. Nothing in the court’s opinion suggests that it
relied on any evidence other than what was properly presented at

t he hearing. Mor eover, appellant has not referred us to any
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item contained in that record that mght have prejudiced her
position.

Appel l ant’s second concern appears in a footnote of her
brief. There, she points out that F.L. 8 5-313 was anended
between the tinme Jinmetra was placed with the Departnent in 1996
and the tinme of the Gandnother’'s death in January 1999.
Further, she suggests that “the trial court’s reliance on 85-
313(c) in its current form may have been m splaced.” In |ight
of “the procedural posture of this case,” she seens to question
whet her the court should have considered the statute as it read
when Jinetra cane into care, rather than as it now appears.
But, she does not provide us wth any legal authority or
analysis to establish that the court erred. Nor does she
establish how or why the outcome would have been different even
if the court relied on the earlier version of the statute.
Because the anmendnents are relatively recent, and we have not
been referred to any published opinion discussing them we wll
address appel l ant’ s concern.

In early 1998, the Legislature repealed and reenacted F.L.
§ 5-313 through House Bill 1093. 1998 Md. Laws, Chap. 539.
Effective July 1, 1998, former F.L. 8 5-313 was anended to add
current subsections (c)(1), (d)(D(v), (d)(4), and (d)(5).

House Bill 1093 created two substantive additions to F.L. 8 5-
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313(c), now found in F.L. &8 5-313(c)(1) and F.L. 8§ b5-
313(c)(2)(v). Al though no substantive deletions were nade,
ot her changes were nmde to conform the statute to the new
provi si ons. Consequently, fornmer F.L. 8 5-313(c)(1) through
(c)(6) was redesignated as F.L. 8 5-313(c)(2)(i) through
(c) (2) (vi).

F.L. 8 5-313(c)(1) requires the court to give “primary
consideration” in a termnation case “to the safety and health
of the child.” In our assessnment of this recent amendnment, we
begi n W th wel | - establ i shed principl es of statutory
interpretation.

The fundanental rule of statutory interpretation is the
determ nation and effectuation of the intent of the Legislature.
See State v. Bell, 351 Md. 709, 717 (1998); QOaks v. Connors, 339
Md. 24, 35 (1995). To ascertain that intent, we first look to
the actual |anguage of the statute. See Marriott Enpl oyees Fed.
Credit Union v. Mtor Vehicle Admn., 346 WM. 437, 444-45
(1997); Coburn v. Coburn, 342 M. 244, 256 (1996). If the
statute’s language is plain and its neaning clear, we ordinarily
do not |ook beyond the words of the statute itself. Read .
Supervi sor of Assessnents, 354 M. 383, 393 (1999); Kaczorowski
v. Mayor of Baltinore, 309 M. 505, 515 (1987). Nevert hel ess

“Iw e may always consider evidence of |egislative intent beyond
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the plain |anguage of the statute.” State v. Pagano, 341 M.
129, 133 (1996); Kaczorowski, 309 M. at 514-15.

In deciding the plain neaning of a term we may consult the

di ctionary. State Dep’'t of Assessnents & Taxation v. Maryl and-
Nat’| Capital Park & Planning Conmin, 348 M. 2, 14 (1997);
Rouse- Fai rwood Ltd. Partnership v. Supervisor of Assessnents,

120 Md. App. 667, 687 (1998). O course, “[t]he ‘nmeaning of the
pl ai nest |anguage’ is controlled by the context in which it

appears.” Kaczorowski, 309 M. at 514 (quoting Guardian Life
Ins. Co. of Am v. Insurance Commr, 293 M. 629, 642 (1982));
see Park & Planning Conmin, 348 M. at 14 (stating that a

“statute nmust be read in context taking into account related
statutes or a statutory schene”); GEICO v. Insurance Commir, 332
Md. 124, 131-32 (1993).

In analyzing the nmeaning of F.L. 8 5-313(c)(1), we observe
first that Black’s Law Dictionary 826 (6th abr. ed. 1991)
(“Black’s”), defines “primary” as “[f]irst; principal; chief;
| eadi ng. First in order of tinme, or developnent, or in
intention.” Merriam Webster’s Collegiate Dictionary 925 (10th
ed. 1997) (“Merriam Wbster’s”), as relevant to this case,

defines “primary” as “of first rank, inportance, or value.”

“Consideration” is defined, in part, as: “1 : continuous and
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careful thought . . . 2 a : a mtter weighed or taken into
account when fornmulating an opinion or plan . . . b : a taking
into account . . . 4: an opinion obtained by reflection.”
Merriam Webster’s, at 246.

The plain neaning of the statute thus requires that when a
trial court takes into account the factors enumerated in F.L. §
5-313(c) in order to determne the best interests of the child,
the matter of the safety and health of the child is the
overriding consideration. This interpretation is in accord with
the legislative intent evidenced by the history of House Bill
1093 and rel ated statutory enactnents.

At its first reading, the bill contained a preanble that
sai d:

WHEREAS, The goal of Maryland’s child welfare
systemis safety and permanency for children; and

VWHEREAS, The State’'s child welfare system is
commtted to preserve famlies when possible and to
reunify children with parents when safe to do so; and

WHEREAS,  The State recognizes that in sone
circunstances it is not possible or in the best
interest of the child to return the child to the
child s parents; and

WHEREAS, The State’s child welfare system is
coommitted to making reasonable efforts to ensure
pronpt permanency for children

Al though the preanble was subsequently deleted, its

overarching principles appear to be enbodied in the current

version of F.L. § 5-303, which contains express |egislative
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“findings.” F.L. 8 5-303, like F.L. 8 5-313, was repeal ed and
reenacted pursuant to 1998 MJ. Laws, Chap. 539. Significantly,
the reenactnent added current F. L. 8 5-303(b)(1). F.L. 8§ 5-303
now provi des:

(a) In general. -- The Ceneral Assenbly finds that
the policies and procedures of this subtitlel® that
concern adoption are socially necessary and desirable.

(b) Purposes of subtitle. -- The purposes of this
subtitle are to:

(1) provide children with stable hones that
protect their safety and health;

(2) pr ot ect chil dren from unnecessary
separation fromtheir natural parents;

(3) permt adoption only by individuals who
are fit for the responsibility;

(4) protect natural parents from nmaking a
hurried or ill-considered decision to give up a child;
and

(5) protect adoptive parents:

(1) by providing them information about
the child and the child s background; and

(i) froma future disturbance of their
relationship with the child by a natural parent.

Thus, pursuant to F.L. 8 5-303(b)(1), a purpose of the
subtitle is to “provide children with stable homes that protect
their safety and health.” (Enphasis added). Simlarly, current
F. L. § 5-313(c)(1) requires the <court to give “primary
consideration to the safety and health of the child.”.

(Enphasi s added).

® The referenced “subtitle” is F.L., tit. 5, subtit. 3,
governi ng adoption and guardi anship with the right to consent to
adoption. F.L. 8 5-313 is included within the subtitle.
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As we see it, these legislative anendnents reflect the
unassail able tenet that “the ‘golden rule has always been the
best interest of the child.’” Adopt i on/ Guardi anship No. 3598
347 M. at 323; see Adoption/ Guardianship No. 10941, 335 M. at
113. As t he Court of Appeal s sai d in I n re
Adopt i on/ Guardi anship No. A91-71A, 334 M. 538, 561 (1994):

[We have . . . nmade clear that the controlling

factor, or guiding principle, in adoption and custody

cases is not the natural parent’s interest in raising
the child, but rather what best serves the interests

of the child. W have said that in all cases where
the interests of a child are in jeopardy the paranount
consideration is what wll best pronote the child s
wel fare, a consideration that is of “transcendant
i nportance.”

Mor eover, the obvious breadth of F.L. § 5-313(c)(1) suggests
that it is a kind of *“catchall” provision enconpassing the
specific criteria enunerated in F.L. 8 5-313(c)(2). I ndeed, it
woul d seem inpossible to give “primary consideration” to the
child" s health and safety w thout analyzing the other factors
set forth in the statute. Thus, notwi thstanding the
Legislature’s recent addition of a “primary” consideration to
the analysis required under F.L. 8 5-313(c)(1), “the court nust
review all relevant factors [contained in 8 5-313(c)(2)] and

consi der t hem t oget her,” Adopt i on/ Guar di anshi p No.

94339058/ CAD, 120 M. App. at 105, just as it always has done

-23-



Wth the foregoing in mnd, we turn to consider the second
substantive addition to F.L. 8 5-313(c), in what is now codified
at F.L. 8 5-313(c)(2)(v). There, the Legislature nodified what
was formerly F.L. 8 5-313(c)(5) by inserting the phrase “the
result of” at the beginning of the text. Thus, F.L. 8§ b5-
313(c)(2)(v) now provides that the court nust give consideration
to “the result of the effort the natural parent has nmade to
adj ust the natural parent’s ci rcunst ances, conduct, or
conditions to nmake it in the best interest of the child to be
returned to the natural parent’s hone.” (Enphasi s added); see
1998 Md. Laws, Chap. 539, 8§ 1. In <calling attention in her
brief to the textual change to fornmer F.L. 8 5-313(c)(5),
appellant inplies that the insertion of the phrase “the result

of” has placed a greater burden on a natural parent confronted
wth a termnation proceeding. Yet, she does not advance any
sound argunent that the court’s finding pursuant to current F.L.
8 5-313(¢c)(2)(v) would have been different had it relied on
former F.L. 8§ 5-313(c)(5).

Again, consulting dictionaries for assistance, we see that

Merriam Wbster’s, supra, at 999, defines a “result,” in part,
as “sonething that results as a consequence, i ssue, or
conclusion; also : beneficial or tangible effect.” According to
Black’s, supra, at 356, an “effort” is “[a]ln attenpt; an
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endeavor; a struggle directed to the acconplishnent of an
obj ect.” Thus, prior to the enactnent of House Bill 1093, in
determining whether it was in a child s best interest to
termnate a natural parent’s rights, the court was required to
consider attenpts nmade or struggles undertaken to make it in the
child' s best interest to return the child to the parent’s hone.
Now, in rendering that sane determnation, the court nust
consider the effect of any attenpts or struggles.

It appears to us nyopic to think that, before the anendnent,
a court considering a parent’s effort would not also, at |east
inplicitly, consider the result of the parental effort.
Moreover, we find it significant that, in anmending forner F.L.
8 5-313(c)(5), the Legislature chose not to nodify any of the
subfactors fornerly contained in F.L. 8 5-313(c)(5 (i) to
(c)(5)(iv). As we observed earlier, House Bill 1093 sinply
renunbered those subfactors as F.L. 8 5-313(c)(2)(v)(1l) to
(c)(2)(v)(4).

In light of the foregoing, and even assum ng that the court
in this case should have applied fornmer F.L. 8 5-313(c), we are
confident that the end result wuld have been the sane.
Accordingly, we turn to the statutory factors as considered by

the court.
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C.

Qur view of the record reveals that the trial court
addressed each factor in F.L. 8 5-313(c) and (d), applied the
statutory requirenents to the facts, and found by clear and
convincing evidence that it was in the best interest of Jinetra
to termnate appellant’s parental rights. Nonet hel ess,
appel l ant argues that the Departnent failed to neet its burden
She specifically challenges the court’s findings in connection
with F.L. 8 5-313 (c¢)(2)(iii), (c)(2)(iv), and (c)(2)(v).

As discussed above, F.L. 8 5-313(c)(1) requires the tria
court to give “primary consideration to the safety and health of
the child” in determning whether it is in the child s best
interest to termnate parental rights. As to this factor, the
court found, and appell ant does not chall enge:

[ T]hat the Departnent . . . has net and is neeting the

safety and health needs of this child. The Court

finds, conversely, that Mdther has not and is not
currently neeting the safety and health needs of the

chi | d.

Appel | ant has not raised an objection to the findings under
F.L. 8 5-313(c)(2)(i). Under that subsection, the court nust
consider “the tineliness, nature, and extent of the services
offered by the child placenment agency to facilitate reunion of

the child with the natural parent.” In this regard, the court

st at ed:
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The Court notes that this case cane in for — as a
result of a neglect report in March of 1996 —
actually, February of 1996, and exactly one nonth
|ater there was a stipulation entered into between the
Departnment, the Court, and the Mther, and child s
counsel, but in that stipulation the Mther was
referred to drug treatnent and parenting classes. So

the Court does find that there were early and

appropriate services offered.

And then alnost two nonths |ater when the case
finally went to disposition, there was another
stipulation and this stipulation required Mther to
enter into drug treatnent and conplete parenting
cl asses. The Court also notes that the Departnent did
obtain relative resources, so the Court does find the
Department did offer tinely and appropriate services.

Under F.L. 8 5-313(c)(2)(ii), the court nust consider “any
social service agreenent between the natural parent and the
child placenent agency, and the extent to which all parties have
fulfilled their obligations under the agreenent.” Here, the
court observed that no social service agreenent existed, despite
“the fact that the My 23rd, 1996, stipulation required the
Mot her to enter into a[n agreenent].” The court then found that
appel lant “did not make herself available” so that an agreenent
coul d be execut ed.

F.L. 8 5-313(c)(2)(iii) requires the court to consider “the
child's feelings toward and enotional ties with the child s
natural parents, the child s siblings, and any other individuals
who may significantly affect the child s best interest.” The
court found a bond between Jinetra and Sherine, as well as a

bond between Jinetra and |India. The court acknow edged that
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“[t]here is a bond of sorts between [Donna W] and [Jinetra],
but the Court does not find that to be the sane as a parenta
bond.” Wth the exception of the court’s finding that her
daughters had a bond with each other, appellant alleges that the

proffers did not support these findings. As to the bond between

Jinmetra and Sheri ne, appel | ant seem ngly i gnor es t he
Departnment’s proffer t hat Jinmetra “made an  appropriate
adjustnment” to Sherine’s hone. Perhaps nore significant were

statenents made by Jinetra's counsel that Jinetra was doing well
and wanted to stay with Renny.

Appel l ant also challenges the court’s finding under F.L.
8§ 5-313(c)(2)(iv). Under that subsection, the court nust review
“the child s adjustnent to honme, school, and comunity.” The
court found that Jinmetra had “adjusted quite well in, in her
home, school, and community.” Appel lant maintains that the

court’s finding was not supported by the proffers. W disagree.

Jinmetra’s counsel stated that Jinetra “is going to
ki ndergarten” and, as noted in connection with F.L. 8 5-
313(c)(2)(iii), appeared content with Sherine and in Sherine’s
hone. Neverthel ess, even if this determ nation were erroneous
or the record were inadequately devel oped to support the court’s

finding, there is anple other evidence in the record to uphold
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the court’s finding that it was in Jinetra’ s best interest to
termnate Donna W’'s parental rights. As we said in
Adopti on/ Guardi anshi p No. 94339058, 120 Ml. App. at 105: “F. L.
8 5-313(c)[(2)] does not require a trial court to weigh any one
statutory factor above all others. Rat her, the court nust
review all relevant factors and consider themtogether.”

As discussed, supra, F.L. 8§ 5-313(c)(2)(v) requires the
court to consider “the result of the effort the natural parent
has nmade to adjust the natural parent’s circunstances, conduct,
or conditions to make it in the best interest of the child to be
returned to the natural parent’s home,” including those factors
set forth in F.L 8 5-313(c)(2)(v)(1) and (c)(2)(v)(3).?%
Pursuant to F.L. 8 5-313(c)(2)(v)(1), the court observed that
appel lant “maintained, at best, sporadic visits, even fewer
visits now that the <child is wth a different relative.”
Consequently, the <court found that appellant’s visits wth
Jinmetra were “incidental.” As to this finding, appellant
contends that the record does not support the court’s
conclusion, in view of the conflicting proffers.

I n support of her position, appellant has referred us to two

10 The court stated that there was no evidence that
appel lant “did pay, could pay or was asked to pay” any part of
Jinmetra's care, pur suant to F. L. 8 5-313(c)(2)(v)(2).
Subsection (c)(2)(v)(4) is not applicable because the child had
been in foster care for nore than 18 nont hs.
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transcri pt pages. The first contains the followi ng proffer by
the Departnent’s counsel at the term nation hearing: “I S]ince
1996, . . . Mdther’s visits to the child have been sonewhat
sporadic, although they have been interrupted by a period of
time when Mdther was incarcerated again after 1996.” The second
reference is to the proffer of appellant’s attorney that
appellant “maintained contact with her nother and her child
t hrough tel ephone contact, as well as visits.”

To be sure, a court cannot resolve evidentiary disputes on

the basis of conflicting proffers. This is because “there is no
proper way to resolve the evidentiary conflicts in order to
determine ultimate facts which would be sufficient in |aw .
7 Polk v. State, 85 M. App. 648, 656-57 (1991); see also
Barnes v. State, 31 M. App. 25, 34-35 (1976). Any issue
concerning alleged variances in the proffers could have been
easily avoided by the presentation of testinony. W do not
agree, though, that the proffers were truly conflicting, or that
the court resolved any conflicts that did exist. |In the case at
bar, the trial court properly based its verdict on the facts
before it that were undisputed. To the extent proffers
conflicted, the conflicts were not material.

F.L. 8 5-313(c)(2)(v)(1) requires the court to consider “the

extent to which the natural parent has naintained regular
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contact with the child under a plan to reunite the child wth
the natural parent.” But, that subsection precludes the court
from giving “significant weight to any incidental visit,
comuni cation, or contribution.” The proffers did not indicate
that appellant was, at any tine prior to January 1999, working
toward reunfication with her daughter. Mor eover, there was
not hing specific in the proffer of appellant’s counsel to show
regul ar contact. Appel lant’s proffer, to the effect that she
mai nt ai ned tel ephone contact with her child and had “visits”
with her child while the child resided with the G andnother, did
not contradict the Departnent’s position that her contact was
spor adi c. I nstead, without reference to duration or frequency,
the statenent alleged, generally, that the nother had contact
with her child when the child resided with the G andnother.
Appellant’s attorney essentially conceded that the nother had
al most no contact with Jinetra once the child began to live with
the maternal relative, because of tension in that relationship.

Wth respect to F.L. 8§ 5-313(c)(2)(v)(3), the court stated
that there was no evidence to suggest appellant naintained
regular contact wth the Departnent, as Jimetra's |egal
custodi an, but noted that there was evidence to suggest that
appel l ant maintai ned sonme contact with the G andnother “as the

de facto custodian” when Jinmetra was in her care. Appel | ant
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does not dispute that finding.

F.L. 8 5-313(c)(2)(vi) requires consideration of *“al
services offered to the natural parent before the placenent of
the child.” The court noted that Donna W “was on parole and
as a result of that parole, earlier parole, she was receiving
drug treatnent when the case canme into the Departnment’s
attention back in February of 1996.” Al though no further
references to services were nmade, appellant has not contested
the court’s finding.

The court al so reviewed those factors contained in F.L. § 5-
313(d). Al t hough appellant has not challenged any of the
court’s findings wunder F.L. 8 5-313(d), we wll briefly
hi ghl i ght the determ nations made as to the relevant
subsections, because of the inportance of the issue.

Under F.L. 8 5-313(d)(1)(i), the court 1is required to
consider whether “the natural parent has a disability that
renders the natural parent consistently unable to care for the
i mredi ate and ongoing physical or psychological needs of the
child for long periods of tinme.” Here, the court found no such
di sability.

F.L. 8 5-313(d)(1)(ii) requires the court to determne
whet her “the natural parent has conmtted acts of abuse or

neglect toward any child in the famly.” The court stated that
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it “believe[d] that the Mdther having left this child and a

si bli ngl*¥ home alone in February of 1997 to be neglect, indica
of neglect, but the Court, | guess, should possibly weigh that
with the fact that Mdther was . . . going to drug treatnent

during that tinme.”

The court found no evidence of the conditions contained in
F. L. 8§ 5-313(d) (1) (iii), (d) (1) (iv), or (d) (1) (v).
Additionally, it found no evidence that would invoke subsection
(d)(2) and, pursuant to (d)(3), it declined to waive the
Department’s obligations under F.L. § 5-313(c).?*?

We applaud appellant for her efforts to maintain a stable
home and obtain gainful enployment for a period of nonths.
Neverthel ess, we are satisfied from our review of the record
that the court did not err or abuse its discretion in concluding
that the Departnment net its burden of proving, by clear and
convincing evidence, that termnation of appellant’s parental

rights was in Jinetra s best interest.

JUDGMENT OF THE CIRCU T COURT FOR
BALTI MORE CI TY AFFI RMED. COSTS TO
BE PAI D BY APPELLANT.

11 There is no indication in the record that appellant |eft
I ndia al one in her hone on February 27, 1996.

12 Neither F.L. 8 5-313(d)(4) or (d)(5) was applicable in
I ight of the absence of findings under subsection (d)(1)(v).
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