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The present case requires this Court to address the issue
of territorial jurisdiction between two sovereign governnments.
Appel l ant, M chael Lawence West, clains the State of Mryl and
was W thout jurisdiction to prosecute him for the sane crimna
acts for which he was convicted in Wshington, D.C several
nmont hs earlier. In furtherance of this claim appellant raises
the foll ow ng four questions:

(1) Was t he evi dence | egal ly i nsufficient to
establish Maryland’s jurisdiction as to the
charges of first degree rape and first degree
sexual offense?

(2) Ddthe trial judge err when instructing the jury
that it could find Maryland had jurisdiction to
prosecute Appellant for a crinme if sone elenent
of the crinme occurred in Maryl and?

(3) Dd the trial judge err in prohibiting defense
counsel from informing the jury that t he
Appel l ant was already tried and convicted for the
same offenses in the District of Colunbia, where
State introduced evidence of the co-defendant’s
incarceration in Maryland for the sane of fenses?

(4) Must the conviction and sentence on one count of
use of a handgun be nerged?

For the reasons set forth below, we affirm the judgnent of the
trial court.

Shortly after m dnight on Cctober 17, 1997, M chael Law ence
West (“West”), acconpanied by Jamahl H ggs (“H ggs”), carjacked
and robbed Gregory Tolson (“Tolson”) and his femal e conpani on at
gunpoint. The two victins were returning hone from a Howard

University alumi event when West and Hi ggs approached Tol son’s



car in the parking lot of Tolson’s Prince George's County
apartnent hone. West ordered Tolson to get out of the car and

then robbed him of his cash and car keys. West gave the keys to

Higgs and the two nmen drove across the state line into
Washington, D.C., with Tolson's female conpanion still in the
back seat. While driving through the streets of Washington,

West and Higgs raped and robbed Tol son’s friend.

On August 16, 1999, the Superior Court of the District of
Col unbi a sentenced West to twelve years to life for first degree
sexual abuse while arned; seven to twenty-one years for arned
robbery; and five to fifteen years for possession of a firearm
during the conmm ssion of a violent dangerous offense. Sever a
months l|ater, the Prince George’s County Circuit Court also
tried West, and found him guilty of kidnaping, first degree
rape, first degree sexual offense, two counts of first degree
assault, carjacking, robbery with a deadly weapon, robbery, and
two counts of the use of the handgun in the commssion of a
f el ony.

West filed a pre-trial notion in the circuit court to
dism ss the charges of rape and sexual offense. West ar gued
that since those crimnal acts took place in Wshington, D.C.,
Maryland did not have proper jurisdiction to charge him wth

t hose cri nes. The circuit court denied the notion and West has



appeal ed the sane issue.

It is outside Maryland’ s territorial jurisdiction to convict
a person for offending the laws of the State of Maryland if the
offense is conmtted in another state. State v. Cain, 360 M.
205, 211-12, 757 A .2d 142 (2000); Pennington v. State, 308 M.
727, 730, 521 A 2d 1216 (1987); Goodman v. State, 237 M. 64,
67, 205 A.2d 53 (1964); Breeding v. State, 220 M. 193, 200, 151
A.2d 743 (1959); Bowen v. State, 206 M. 368. 375, 111 A 2d 844
(1955); State v. Jones, 51 M. App. 321, 325-26, 443 A 2d 967
(1982), vacated on other grounds, 298 M. 634, 471 A 2d 1055
(1984). “I't is a general principle of wuniversal acceptation
that one state or sovereignty cannot enforce the penal or
crimnal laws of another, or punish crimes or offenses conmtted
in and agai nst another state or sovereignty.” State v. Hall, 19
S.E. 602 (N.C. 1894).

At common | aw, as one noted comentator observes,
“[J]Jurisdiction over crines is |limted even further than the
territorial principle would seemto require, by the notion that
each crinme has only one situs, and that only the place of the
situs has jurisdiction.” 1 WAYNE R LAFAVE & AusTIN W ScorT, JR.,
SUBSTANTIVE CRIMNAL LAaw 8 2.9(a), at 180 (1986) (enphasis added).
In the instance of nurder, for exanple, the crinme is commtted

at the place where the fatal force inpinges upon the body of the
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victim rather than where the defendant’s act has initiated the

fatal force or where the victim dies. See State v. Stout, 76
Md. 317, 318, 25 A 299 (1892); Hall, 19 S. E. at 602. Thus, if

a man standing in the State of North Carolina fires a gun across
the state line, striking and killing a victimin the State of
Tennessee, the crine is commtted in Tennessee, and North
Carolina will not have jurisdiction over the crine. See Hall,
19 S.E. at 604.

The history of territorial jurisdiction finds its roots in
the English comobn |aw of venue. In the early periods of
English law, it was necessary that a jury cane from the vicinage
where the matters of fact occurred. As a result of this rule
however, crinmes commtted across county lines often went
unanswer ed because neither county asserted jurisdiction over the

def endant . Stout, 76 M. at 321-22. As former Chief Judge
Alvey wote in Stout:

[T]lo fix a certain venue for the trial of
the crinme, the statute of 2 & 3 Edw. VI. was
passed, and, after reciting in a long
preanble the great failures of justice which
arose from such extrene nicety, that statute
enacted that in cases of striking or
poi soning in one county and death ensuing in
another the offender could be indicted,
tried, and punished in the district or
county where the death happened, as if the
whol e crine had been perpetrated within the
boundary of such district or county.



Stout, 76 M. at 322.

Modern Maryland law reflects this statenent. Uciolo v.
State, 272 M. 607, 325 A 2d 878 (1974); Goodman, 237 M. 64,
205 A.2d 53 (1964); Medley v. Warden, 210 M. 649, 123 A 2d 595,
cert. denied, 352 U S 858, 77 SSC. 77, 1 L.Ed.2d 64 (1956);
Bowen v. State, 206 Md. 368, 111 A 2d 844 (1955); Gindstaff wv.
State, 57 Md. App. 412, 470 A 2d 809, cert. denied, 299 M. 655,
474 A 2d 1344 (1984); Jones, 51 M. App. at 321. Yet, Maryl and
draws a clear distinction between venue and territoria
jurisdiction. State v. Butler, 353 M. 67, 73, 724 A 2d 657
(1999) (“Venue . . . pertains to the county in which a case can
be tried; territorial jurisdiction concerns whether the offense
was conmtted within the boundaries of the State.”).

Maryl and, however, does not rigidly hold to the notion that
the situs of a crinme nust be a singular elenent. I n Jones,
supra, this Court did not define a singular situs for the crine
of rape. Jones, 51 M. App. at 326-27. The appellee in Jones
urged this Court to choose the penetration elenent of rape as
the situs of the crine and decline jurisdiction because the
penetration occurred outside the State of Maryland. 1d. at 337-
38. | nstead, we sought to determne jurisdiction by inquiring

whet her the essential elenents of rape took place wthin



Maryl and’ s borders. Id. at 330. Finding that the elenents of
force, lack of consent, and placenent of the victimin inmmnent
fear of kidnaping did, in fact, take place in Mryland, we
affirmed the jurisdiction of the circuit court. I1d. at 329.

Qur departure in Jones fromthe traditional “one situs, one
jurisdiction” analysis was not extraordinary. Every sovereignty
may interpret the situs of a crime differently. The comon | aw
does not evolve throughout the several states uniformy. Just
as each state nmay define the particular crimnal elenents of
certain proscribed acts, each state may al so define the situs of
the crinme based upon where certain acts take place. Therefore,
it is entirely possible that one state my choose the
penetration elenment of rape as the situs of that crinme, while a
nei ghboring state may consider a different elenent of rape to
constitute the situs of the crine. In such an exanple, both
states may prosecute the defendant for the sane act. As Judge
Raker recently expl ai ned,

The question of how to determne in
which state a crine has been commtted has
been settled in various ways by the severa
states . . . Sone courts have asserted that
a crime may, for jurisdictional purposes,
have several essential elenents, and that
where these occur in several states, each

such state has jurisdiction.

Cain, 360 Md. at 214 (enphasis added).



This conclusion is well founded within the doctrine of dual
sovereignty. The dual sovereignty doctrine is rooted in “the
common |aw conception of «crine as an offense against the
sovereignty of the governnment.” Heath v. Alabama, 474 U S. 82,
88, 106 S.Ct. 433, 88 L.Ed.2d 387 (1985). The power of each
sovereign state to determne jurisdiction over crimnal acts
that occur, even renotely within a state’'s boundary, is enbodi ed
within our federalist system of governnent. As Justice O Connor
stated in Heath:

It is as well established that the States,

“as political comunities, [are] distinct
and sovereign, and consequently foreign to

each other.” Bank of United States .
Daniel, 12 Pet. 32, 54 (1838). See al so
Skiriotes v. Florida, 313 U S., at 77; Coyle
V. Ckl ahons, 221 U S., at  567. The

Constitution leaves in the possession of
each State “certain exclusive and very
i nportant portions of sovereign power.” The
Federalist No. 9, p.55 (J. Cooke ed. 1961).
For enost anong t he prerogatives of
sovereignty is the power to create and
enforce a crimnal code. See, e.g., Afred
L. Snapp & Son, Inc. v. Puerto Rico ex rel.
Barez, 458 U. S. 592, 601 (1982); MCull och,
supra , at 418. To deny a State its power
to enforce its crimnal |aws because another
State has won the race to the courthouse
“woul d be a shocki ng and unt owar d
deprivation of the historic right and
obligation of the States to nmintain peace
and order within their confines.” Bar t kus,
359 U S., at 137.

Heat h, 474 U.S. at 93.



W are mndful, however, that we nust adhere to inportant
limtations in determning whether a crinme is committed within
the jurisdiction of WMaryl and. The dissenting opinion of Judge
Eldridge in Trindle v. State, 326 M. 25, 602 A 2d 1232 (1992),
warns the expansion of state territorial jurisdiction over
crimnal cases could lead to “friction anong the states and
overtax the crimnal justice resources of this State. It would
lead to trials of defendants in jurisdictions far away from
where the offenses were actually commtted, in violation of the
Maryl and Decl aration of Rights and the Sixth Amendnent.” |d. at
53.

To safeguard agai nst unwarranted expansion, the elenent or
el ements that constitute the situs of a crine nust be essentia
elements of that crine. It is not enough for the State to prove
any elenent of the crime occurred in Mryland to establish
jurisdiction. Furthernore, the State is required to prove
jurisdiction beyond a reasonabl e doubt. Jones, 51 MJ. App. at
340. As the Court of Appeals recently stated, “[w] hen the
evi dence generates a genuine issue and becones, therefore, a
factual determnation for the trier of fact, the prosecution
must prove territorial jurisdiction beyond a reasonable doubt.”

Butl er, 353 Md. at 83-84.

This leads to the discussion of appellant’s claim that the



Prince George’s County Circuit Court erred when it instructed
the jury as foll ows:
If you find beyond a reasonable doubt

that sonme of the elenments of these crines
occurred in Maryland, and they were part of

a continuing course of conduct, including
the remaining elements of those crines
occurring in another jurisdiction, t he

defendant nmay be found gquilty of these
of fenses. (Enphasi s added).

As noted supra, a finding of “sonme” or “any” elenent of a
crime is not enough to prove jurisdiction is proper. The
element or elenments judicially determned to constitute the
situs of a crinme nust be essential elenents; however, we stated
in Jones that every elenent of rape is an essential elenent of
the crine. Jones, 51 M. App. at 328 (“Each [elenent] is
therefore integral to the charge.”). Thus, a finding of any
element of rape is a finding of an essential elenent of rape
constituting the situs of +the crime and determnative of
jurisdiction. Although it would be better practice for a tria
court to enunerate the essential elenments of a crinme when
instructing a jury about jurisdiction, the instructions in the
instant case as to the charges of first degree rape and first
degree sexual offense were w thout error.

We now turn our attention to West’s final two clainms. West

argues that the circuit court wongly prohibited him from



informng the jury of his conviction in the Superior Court for
the District of Colunbia arising fromthe sane crimnal conduct.
He asserts that, because the State elicited direct testinony
from H ggs explaining that H ggs pled guilty to first degree
sexual offense in Maryland, Wst was entitled to present
evidence of his own conviction in Wshington, D.C under the
doctrine of curative admssibility. However, the doctrine of
curative adm ssibility is inapplicable to the case at hand. In
Clark v. State, 332 M. 77, 629 A 2d 1239 (1993), the Court of
Appeal s explained, “[wje hold that a trial judge has the
discretion to permt curative admssibility of inadmssible
evidence to counter other inadm ssible evidence admtted w thout
objection.” Id. at 90 (enphasis added). Here, by contrast, the
evidence of Higgs's guilty plea was not inadm ssible evidence.
The governnment is allowed to question an acconplice as to his
guilty plea for the “purpose of exposing in advance the basis
for a credibility attack on the damaging testinony that the
W tness gave.” Cemmons v. State, 352 Md. 49, 58, 720 A 2d 1170
(1998).

Furthernore, the issue of Maryland' s jurisdiction over the
crime charged is a question of fact for the Maryland jury. I t
is wholly irrelevant that a jury sitting in Wshington, D.C.

determ ned jurisdiction over Wst and tried him for violations
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of the District of Colunbia crimnal code. As di scussed supra,
a finding of jurisdiction in one State does not, in and of
itself, bar Maryland from successively finding jurisdiction for
t he same conduct.

In Bailey v. State, 303 M. 650, 496 A 2d 665 (1985), the
appel l ant, Erquies C. Bailey, argued that evidence of a previous
conviction in the State of New Jersey for the sanme crine he was
currently being prosecuted for in Maryland would establish that
he was a “receiver” and not a “robber.” ld. at 660. Bai | ey
argued that, if he could establish this fact, Miryland woul d be
collaterally estopped from going forward with the prosecution.
ld. The Court of Appeals ruled that collateral estoppel had no
application because different parties were adverse to Bailey in
the New Jersey and Maryland prosecutions. | d. Simlarly,
because Washington, D.C. and Maryland are different parties to
West, the circuit court correctly prohibited the Wshington,
D.C. jury from deciding facts wthin the province of the
Maryl and jury. Finally, the ~circuit court found that the
“prejudicial value of revealing to this jury that another
jurisdiction may have convicted this defendant of one or nore of
the charges that are before the <court far outweighs any

probative value.” W agree and will not disturb that ruling
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West’s final claimon appeal is that the two counts of use
of a handgun in the conmssion of a felony or a crinme of
violence in violation of the Maryland Code (1957, 1996 Repl.
Vol ., 2000 Supp.) Art. 27, 8§ 36B(d), must nerge. Merger is
i nappropriate in this case because each count pertained to a
separate victim The jury found West guilty of the use of a
handgun in the commssion of a felony or a crine of violence
agai nst Gregory Tol son. Under a separate count, the jury found
West guilty of use of a handgun in the conm ssion of a felony or
crime of violence against the female victim The Court of
Appeal s addressed this question in Brown v. State, 311 M. 426,
535 A 2d 485 (1988). “At least in the context of nmultiple
victinms, nothing in the |anguage of 8§ 36B(d) suggests . . . that
there can be only one handgun use offense per crimnal
transacti on. W are convinced that nultiple handgun use
convictions and sentences are appropriate where there are
multiple victinms.” |d. at 435-436. W find Brown applicable to
the facts of the instant case and affirm

JUDGMVENT AFFI RVED.

COSTS TO BE PAI D BY APPELLANT.

12



