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W are asked in this appeal to decide whether Robert J.
Harwood, Jr., appellant, is entitled to receive a diplonma fromthe
Johns Hopkins University ("JHU'), appellee. JHU refused to grant
appellant his diploma based on appellant’s conviction for the
murder of a fellow JHU student on the JHU canpus. On appellee’s
nmotion for summary judgnment, the Crcuit Court for Baltinore City
granted judgnent in favor of appellee, thereby approving JHU s
di sciplinary decision to deny appellant a dipolma. Appellant noted
thi s appeal .

Appel l ant contends that the trial court erred as a matter of
law in granting appellee’s nmotion for summary judgnent and for not
entering sumrary judgnent in his favor. He argues that 1) appellee
had no authority to discipline himbecause he had conpleted all of
his degree requirenments prior to his crimnal activity; and 2)
appel l ee denied him due process in the disciplinary proceeding
initiated against him particularly by failing to take into account
appellant’s nental condition as required under the Anericans with
Disabilities Act. Additionally, appellant contends he is entitled
to an award of attorneys’ fees and punitive damages.

For the reasons that follow we shall affirmthe judgnent of

the circuit court.

FACTS
The facts of this case are undi sputed. Appellant enrolled at

JHU in 1992. By the end of the fall 1995 senester, appellant had



conpleted his course of study. JHU hol ds a graduation cerenony
once annually, at the end of the spring senmester. Appellant did
not register for classes or pay tuition for the spring 1996
senester. During the spring senmester, appellant was living with
his grandnother in Rhode Island. Appellant, however, continued to
mai ntai n consi stent contact wwth the JHU community. According to
an affidavit filed by JHU s Dean of Students, Susan Boswell,
appel l ant manned a student election table on canpus in March of
1996. Additionally, Dean Boswell affirnmed that she conmuni cated
wi th appellant on nunerous occasions during the spring senester
regardi ng conplaints of harassnent brought by a fell ow JHU student,
Rex Chao. During the course of these conmunications, Dean Boswel |
i nfornmed appel | ant that he would have to notify the canpus security
or her office when he intended to be on canmpus. Appellant notified
Dean Boswell of his intention to attend a neeting of a student
political organization on April 10, 1996.

Appell ant attended the neeting. Wile there, appellant spoke
and passed out flyers opposing the candidacy of M. Chao for the
organi zation’s president. After the neeting, while still on the
JHU canpus, appellant pursued M. Chao and confronted him At this
poi nt, appellant shot and killed M. Chao. Appellant pled guilty
to nurdering M. Chao in addition to rel ated handgun vi ol ati ons and
is currently serving a thirty-five year prison sentence.

On May 15, 1996, Dean Boswell wote to appellant and i nforned
himthat his diploma would be wi thheld pending the resol ution of
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his crimnal charges. JHU rested its decision to wthhold
appellant’s diploma on provisions of JHU s Student Handbook
("Handbook"). The Handbook provides, in pertinent part:
In order for a student to be approved for
graduation, s/he nust resolve any outstanding
charges of fees or of msconduct . . . and

must have conplied with the terns of any
penal ties inposed as a result of m sconduct.

The wuniversity does not guarantee the
award of a degree or a certificate of
satisfactory conpletion of any course of study
or training program to students enrolled in
any instructional or training program The
award  of degr ees and certificates of
satisfactory conpletion is conditioned upon
satisfaction of all current degree and
instructional requirenments at the tinme of such
award, conpliance with the wuniversity and
di visional regulations, as well as performance
nmeeti ng bona fide expectations of the faculty.
(enphasi s added).

After Dean Boswell |earned of appellant’s guilty plea, she
wrote him again on July 17, 1997, to notify appellant that the
Dean’s Ofice was initiating disciplinary proceedi ngs agai nst him
under the provisions of JHU s 1995-96 Student Handbook and Academ c
Manual . Dean Boswell further infornmed appellant that she would
make her decision on August 1, 1997, and that he could submt any
materials that he wished her to consider, and that he or his
parents could speak to her by tel ephone.

At appellant’s request, Dean Boswell granted appellant an
extension to reply to the charges and provided himwth rel evant

provi sions of the Handbook. On August 12, 1997, appellant sent
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Dean Boswell a letter acconpanied by a “Motion to Dismss Any and
Al'l Charges Against M. Robert J. Harwood, Jr.” In his notion
appellant clainmed, inter alia, that he was not subject to the
jurisdiction of the Dean’s Ofice because he was no |onger a
student, that his actions were not punishable wunder the
Under gr aduat e Student Conduct Code (" Conduct Code"), and that Dean
Boswel | “continues to violate [the Conduct Code] by denying [him
a hearing.”

Dean Boswell wote to appellant on August 28, 1997, and
informed himthat he was expelled fromJHU and woul d not be awar ded
his degree. 1In doing so, Dean Boswell informed appellant that he
remai ned subject to the Conduct Code wuntil the award of his
di pl oma. Appell ant appealed this decision to Larry G Benedict,
Dean of Homewood Student Affairs, who affirnmed Dean Boswell’s
deci sion on Septenber 10, 1997.

On May 1, 1998, appellant filed a declaratory judgnent action
in the Circuit Court for Baltinore City seeking the award of his
di pl oma. Wth its answer, appellee filed a notion for summary
judgnment. The circuit court conducted a hearing on the notion on
Novenber 18, 1998, and the hearing judge found that appellant was
subject to the disciplinary action of JHU and that JHU did not act
arbitrarily or capriciously in denying appellant his degree. The
court entered an order granting appellee’s notion for sunmary

j udgnent on Novenber 19, 1998.



Additional facts will be added as necessary to suppl enment our

di scussi on.

DI SCUSSI ON
A
St andard of Review

Summary judgnent is appropriate where there is no dispute of
material fact and the noving party is entitled to judgnent as a
matter of law. See MI. Rule 2-501. In reviewing the grant of a
nmotion for summary judgnent, we review the trial court’s ruling as
a matter of law. See Beatty v. Trailmaster Prods., Inc., 330 M.
726, 737 (1993). In other words, we nust determ ne whether the
trial court was legally correct. See Nationwide Mut. Fire Ins. Co.
v. Tufts, 118 Md. App. 180, 186 (1997), cert. denied, 349 Ml. 104
(1998). Additionally, we review the sane information from the
record and decide the sanme issues of law as the trial court. See
Heat & Power Corp. v. Air Prods. & Chens., Inc., 320 Ml. 584, 591-
92 (1990).

VWhile “summary judgnent in a declaratory judgnment action is
‘“the exception rather than the rule,’ sunmary judgnent nmay be
warranted when there is no dispute" of material facts. Nationw de
Mut. Ins. Co. v. Scherr, 101 M. App. 690, 695 (1994), cert.
deni ed, 337 Ml. 214 (1995) (quoting Loewenthal v. Security Ins.
Co., 50 Md. App. 112, 117 (1981)). The noving party has the burden

to show the absence of a genuine issue of material fact. See Bond
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v. NNBCO Inc., 96 MI. App. 127, 135 (1993). Once the novant makes
this show ng, the burden shifts to the nonnoving party to identify
"Wth particularity the material facts that are disputed.” M.
Rul e 2-501(b). As the trial judge correctly noted, neither party
in the present controversy disputes any nmaterial facts. Therefore,

resolution of this controversy by summary judgnent is appropriate.

JHU acted within itsliomer when it expelled
appel l ant and refused to issue hima diplom
Both parties claimthey are entitled to summary judgnent as a
matter of |[|aw Appel lant contends he is entitled to summary
j udgnent and the award of his diploma because, at the tinme of his
crinmes, he had conpleted all of his required course work and was no
| onger subject to the disciplinary authority of JHU. Appel | ee
contends that summary judgnment in its favor was properly granted
because its "policy clearly enpowered it to withhold a degree from
[ appel | ant] even though he had finished his course work prior to
commtting nmurder on its canpus.” W agree with appellee, and hold
the trial court properly granted summary judgnent in its favor.
The rel ationshi p between a student and a private university is
| argely contractual in nature. See Napolitano v. Trustees of
Princeton Univ., 453 A 2d 263, 273 (N.J. App. Dv. 1982) (citing
cases); see also Baltinmore Univ. v. Colton, 98 Mi. 623, 636 (1904).

“When a student is duly admtted by a private university



there is an inplied contract between the student and the university
that, if [the student] conplies with the terns prescribed by the
university, [the student] w Il obtain [a] degree.” Carr v. St
John's Univ., 231 N Y.S.2d 410, 413 (N.Y. App. Div.), aff’'d, 187
N.E 2d 18 (N Y. 1962); see 15A Am Jur. 2d Colleges and
Universities 8 31 at 292-93 (1976). The "'"terns of the contract
are contained in the brochures, course offering bulletins, and
other official statenents, policies and publications'" of a
uni versity, and the university is required to conduct its hearings
and enforce its policies consistent with the terns. Fell heiner v.
M ddl ebury Col | ege, 869 F. Supp. 238, 242 (D. Vt. 1994) (quoting
Merrow v. Col dberg, 672 F. Supp. 766, 774 (D. Vt. (1987)).

School discipline is not an area in which courts lay claimto

any expertise. See Smth v. School Cty of Hobart, 811 F. Supp.

391, 393 (N.D. Ind. 1993). Consequently, “courts wll not
generally interfere in the operations of coll eges and
uni versities.” Lexington Theol ogical Sem nary, Inc. v. Vance, 596

S w2d 11, 13 (Ky. . App. 1979). Courts nust “enter the real m of
school discipline with caution” and allow schools flexibility in
establishing and enforcing disciplinary procedures. Whodi s .
Westark Community College, 160 F.3d 435, 438 (8" Cr. 1998).

Neverthel ess, “a college ‘may not act maliciously or in bad faith
by arbitrarily and capriciously refusing to award a degree to a

student who fulfills its degree requirenment[s].’” Johnson v.



Lincoln Christian College, 501 N E. 2d 1380, 1384 (Ill. App. C

1986), appeal denied, 508 N.E 2d 729 (Ill. 1987) (quoting Tanner V.
Board of Trustees of Univ. of Illinois, 363 N E 2d 208, 209-10
(Il App. G. 1977)). Wen a private university does so, a court
wll step in and require it to live up to the conditions of the

agreenment it made with a student. See Wods v. Sinpson, 146 M.
547, 551 (1924) (“[when it is made clear that an action wth
respect to a student has been, not an honest exercise of
discretion[,] . . . but beyond the Iimts of that discretion

the courts may be called upon for relief.”).

Al t hough the actions of public universities are subject to due
process scrutiny, private universities are not bound to provide
students with the full range of due process protection. See NCAA
v. Tarkanian, 488 U S. 179, 192, 109 S. C. 454, 464 (1988) (“A
state university wthout question is a state actor. When it
decides to inpose a serious disciplinary sanction . . . it nust
conply with the terns of the Due Process Cl ause of the Fourteenth
Amendnent to the Federal Constitution.”); Fellheinmer, 869 F. Supp.
at 243 (hol ding that when reviewing a private university’ s deci sion
to discipline a student: “Constitutional due process standards
should not be wused to judge the College’s conpliance wth
contractual obligations.”). JHU is a private university. Qur
review, therefore, is limted to whether: 1) JHU had the authority

to withhold appellant’s diploma after he had conpleted his required



coursework; and 2) JHU acted arbitrarily and capriciously in

expel I i ng appel | ant.

i
A private university has the right to wthhold a diplom from
a student who has conpleted all required course work.
The issue of whether a private university may w thhold the
di pl oma of a student who has conpleted all of the required course
wor k has not been addressed by Maryland courts. It has arisen only
occasionally in other jurisdictions. Courts that have consi dered
the issue, however, have supported a private university’s right to
do so. The Suprene Court of New York stated over a century ago:
It cannot be that a student having passed al
exam nations necessary for a degree can,
before his graduation, excite disturbance and
threaten injury to the school or college
wi t hout bei ng anenable to sone puni shnent. No
course would seem open except to forthwith
expel himor refuse his degree.
People ex. rel. OSullivan v. New York Law Sch., 22 N Y.S 663, 665
(1893).
I n Lexi ngton Theol ogi cal Semnary v. Vance, 596 S.W2d at 12,
a student told the president of the semnary that he was
honbsexual . Subsequently, the student finished all of the
requirenents to obtain a master of divinity degree. After the
student finished his course work, the faculty of the sem nary

recommended that the student not receive his degree. The student

then initiated | egal proceedings to obtain his degree. On appeal,



the semnary argued, inter alia, that the student breached his
contract with the semnary. The relevant portions of the
sem nary’ s catal og provi ded:

[ The] Semnary . . . [flinding its charter in
the gospel . . . seeks to equip its graduates
to serve as contenporary servants of that
gospel .

.. [S]tudents are expected . . . to be
f|rn1y commtted to the role and m ssion with
which they will begin their mnistry.

At the tinme of his application for candi dacy,

the student’s overall semnary profile,
i ncl udi ng academ c per f or mance, field
education | eader shi p, financi al

responsibility, and fundanental character, is
eval uated by the faculty.

[ The Semnary] wll consider for adm ssion
applicants . . . [who] display traits of
character and personality which indicate
probable effectiveness in the Christian
mnistry.

ld. at 13.

The court found that the words and phrases used in the catal og
were not vague or indefinite and could be “easily understood by
anyone who possesses the intelligence to gain admssion . . . .7
| d. Moreover, the court found that the semnary did not act
arbitrarily and capriciously in determning that the student had
violated the provisions of this code. See id. at 15. Accordingly,
the court did not disturb the sem nary’s decision not to confer a
degree on the student. See id.

Li kewse, in Carr v. St. John's Univ., supra, also involving

a religious academ c institution, a student who had conpl eted al
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of his courses and paid all tuition and fees requested by the
university was dism ssed for being married in a civil cerenony.
See Carr, 231 NY.S 2d at 412-13. The wuniversity’'s bulletin
provi ded:

In conformty with the ideals of Christian

education and conduct, the University reserves

the right to dismss a student at any tinme on

what ever grounds the University judges

advi sabl e. Each student by his adm ssion to

the University recognizes this right. The

conti nuance of any student on the roster of

the University, the receipt of academc

credit, graduation, the granting of a degree

or a certificate, rest solely wthin the
powers of the University.

ld. at 412.
The New York court also recognized inplied terns in the

contract. Specifically, the court held:

“Cbviously, and of necessity, there is inplied

in such contract a termor condition that the

student will not be guilty of such m sconduct

as would be subversive of the discipline of

the coll ege or school, or as would show himto

be nmorally unfit to be continued as a nenber

t hereof .’
Id. at 413 (quoting Goldstein v. New York Univ., 78 N Y.S. 739, 740
(1902)). Based on the language in the student bulletin, the court
found the university was acting within its power in refusing to
confer a degree upon the student. 1In so holding, the court stated
the general rule: “Wen a university, in expelling a student, acts

withinits jurisdiction, not arbitrarily but in the exercise of an

honest discretion based on facts within its know edge that justify
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t he exercise of discretion, a court nmay not review the exercise of
its discretion.” 1d. at 414. The New York Court of Appeals later
affirmed the decision in a nmenorandum opinion. See Carr v. St
John’s Univ., 187 N.E. 2d 18 (N. Y. 1962).

W are not presented here wth the undefined notions of
religious practices and nortality that wunderlay the student
dismssals in Carr and Vance, and express no opinion regardi ng such
reasons for dismssal. The instant case involves nurder, the nost
serious of crines, an action that clearly fell within the Conduct
Code' s specific prohibition against acts "which are a danger to [a
student's] own personal safety or which harmor have the potenti al
of harmng others, or [that] destroy, inpair or wongfully
appropriate property." We consider Vance and Carr hel pful,
however, in their reliance on the principal that a student may be
expel l ed after conpleting required course work based on provisions
of a student handbook and other university publications. |ndeed,
in many instances a student handbook is often the only neans a
university has to govern students and ensure that students foll ow
an appropriate course of conduct. Moreover, we fail to see the
significance in the circunstance, enphasized by appellant, that
appel | ant woul d have been awarded his degree before he nurdered
anot her student if JHU had a Decenber graduation cerenony. Rather,
the critical factor is that he had yet to be awarded his degree and

remai ned subject to the policies and procedures enunerated in the
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Handbook.

The policy outlined in the Handbook clearly states that a
student will not receive a degree based solely on the conpletion of
cour se worKk. Moreover, the policy infornms students that they nust
conply with JHU s policies in order to receive their degree and
must resolve all outstanding charges of m sconduct before being
approved for graduation. Appel lant’s dism ssal was based on
specific provisions of JHU s Conduct Code.

We find no indication in the record that appellant had been
approved for graduation. Nor do we find any evidence that
appel l ant did not understand the Conduct Code regul ations and the
consequences of violating them Significantly, throughout the
spring 1996 senester, appellant had repeated contacts with Dean
Boswel | and acknow edged her authority when he agreed to inform her
when he would be on canpus. Appellant also participated in the
activities of a JHU approved organi zation, and went on a bus trip
with the group. Appel lant continued to be subject to the
provisions of the Conduct Code before receiving his degree.
Consequent |y, appellee had the authority to withhold his diplom

Cases cited by appellant do not support his contention that
JHU acted outside its authority in w thholding his degree. In
Johnson v. Lincoln Christian College, supra, a student finished all
requi red casework and paid all fees. The college refused to award

the student's degree based onc harges that the student 'm ght be
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honosexual ." The court held that it was inproper for a trial court
to grant the college’s nmotion to dism ss the action brought by the
student to have his diplom awarded. See Johnson, 501 N. E.2d at
1391. There was no nention in Johnson, however, of any student
handbook that provided additional terns beyond the conpletion of
course work for the issuance of a degree. Additionally, Johnson
was decided on a notion to dism ss. The court did recognize that
“if [Johnson's] allegation [that he was inproperly dismssed] is
not true, [Lincoln Christian College] should be easily able to
present evidence to disprove [the] allegation . . . .7 ld. at
1384. Thus, Johnson does not stand for the proposition that a
student nust be awarded a degree when he or she conpletes all
requi red course work, but rather, sinply supports the theory that
if a student fulfills all of the requirenments established by the
university, then that student is entitled to a degree.

Appel lant’s reliance on Schuman v. Cunberland Valley Sch.
Dist., 536 A 2d 490 (Pa. Commw. Ct. 1988), appeal denied, 593 A 2d
428 (Pa. 1991), is also msplaced. Schuman involved a student in
a public high school who was expelled on graduation day, after
conpleting his studies. The court held that the student was
entitled to his degree. The court, however, enphasized the
“extrene narrowness of [its] holding” and nade it clear that it was
basing its decision entirely on a state statute that required a

high school to issue a certificate to each student that
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satisfactorily conpleted the required course of instruction. Id.
at 492.

Finally, appellant cites Valentine v. |Independent Sch. Dist.
of Casey, 183 N W 434 (lowa 1921), for the proposition that a
school may not w thhold a diploma where the only act remaining is
the mnisterial act of dispensing the diplonma. In Valentine, a
hi gh- school student was deni ed her dipl oma because she refused to
wear a cap and gown during the graduation cerenony. Agai n,
Val entine dealt with the actions of a public high school, not a
private university. Additionally, the court ruled in the student's
favor because there was no “proof that the [school] board adopted
arule. . . relative to the wearing of caps and gowns" during the
graduati on cerenony. ld. at 436. The court did, however,
recogni ze that a school nust award a di ploma only to a student who
“conpletes the prescribed course of study and who is otherw se

qualified.” 1d. at 437 (enphasis added).

JHU did not act arbitraril;lénd capriciously in refusing
to award appell ant his degree.
Having concluded that JHU had the power to wthhold
appel l ant’ s degree, we now address whether it acted arbitrarily and
capriciously in doing so. Dean Boswell charged appellant wth

violating the follow ng provisions of the Conduct Code:

The university expects all students to be |aw
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abiding citizens, to respect the rights of
others, and to refrain from behavior which
tends to inpair the university’' s purpose or
its reputation in the community. Students who
have commtted acts which are a danger to
their own personal safety or which harm or
have the potential of harm ng others, or who
destroy, inpair or wongfully appropriate
property, will be disciplined and nay forfeit
their right to be nmenbers of the university
community. For exanple, students are expected
to refrain from

B. Behavior which causes, or can
reasonably be expected to cause, physical harm
to a person.

C. Physical or verbal threats against or
intimdation of any person which results in
l[imting her/his full access to all aspects of
life at the university.

| . The unauthorized use, possession, or

storage of any chem cal s, weapons or
expl osives, including fireworks, on university
property.

M Failure to observe policies regulating
the use of university buildings, property, or
ot her resources.

N. Violations of crimnal |aw which occur
on university premses or in connection with
university functions which affect nenbers of
the university community; or which inpair the
university’ s reputation.

Accordi ng to the Handbook, the Dean of Students retained the
power to hear and decide disciplinary cases “of high sensitivity
and conplexity.” Moreover, the Dean of Students exclusively
mai nt ai ned the power to hear charges and discipline students for
the possession and use of weapons. Dean Boswell explained to

appel lant the procedure that would be invoked in resolving the
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charges agai nst him

In accordance W th t he University’'s
procedures, you have the opportunity to
respond to the charges against you prior to ny
maki ng a decision. Due to your incarceration
it is not possible to have you personally
appear before ne. However, | wll give you
the opportunity to submt to ne a statenent
and any other materials you wsh ne to

consider . . . . Should you wi sh to speak
with me by tel ephone, you may do so by pre-
arrangement with ny office. 1 also wll make

myself available to speak or neet with your
parents and others who may wish to make a
statenment in your behalf.

Appellee did not act arbitrarily and capriciously in expelling
appel I ant. Dean Boswell tinely notified appellant that he was
suspended pending the resolution of his crimnal case and
adequately notified him of the provisions of the Conduct Code he
was charged with violating. Appellant’s nmurder of a fell ow student
and handgun vi ol ations were clear violations of the Conduct Code.
Mor eover, the procedures invoked by Dean Boswell were fair and
conported with the requirenents of the Handbook. Dean Boswel |
granted appellant an extension to respond to the charges so he
coul d adequately prepare his defense and nade herself available to
both appellant and his parents. Additionally, there is no
indication fromthe record that appellant ever took advantage of
Dean Boswel|'s offer to discuss the charges by tel ephone.

That Dean Boswell both investigated the acts commtted by

appel l ant and subsequently rendered the decision to expel himis

appropri ate because the Handbook all owed the Dean of Students to
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act precisely in the capacity in which she did. See Fell heiner,
869 F. Supp. at 244. Furthernore, the record does not support any
claim that Dean Boswell acted with partiality or harbored any
personal aninosity toward appellant. Finally, appellant was given
the right to appeal Dean Boswell’s decision to the Dean of Honmewood
Student Affairs, who fully concurred in Dean Boswell’s deci sion.
These procedures adequately protected appellant’s rights.

For these reasons, we wll not disturb the decision of the

hearing court to grant appellee’s notion for summary judgnent.

C.
Addi tional Contentions Rai sed by Appellant.

Appel |l ant al so asserts that appellee violated the Americans
with Disabilities Act of 1990 (“ADA’), 42 U.S.C. § 12101, et seq.,
because appellee “charg[ed] and institut[ed] the disciplinary
measure of denying him[a] degree . . . [and] effectively punished
[ appellant] for conduct caused by his disability.” Appel | ant
claims that he suffered from a psychiatric disability and that
appellee’s treatnent of him in light of his condition was
i nexcusabl e.

Appel | ant never advanced any issue relating to his nenta
condition or any claimunder the ADA in the circuit court and is
raising it for the first time before this Court. Mryland Rule 8-
131(a) states:

Odinarily, the appellate court wll not
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decide any other issue unless it plainly

appears by the record to have been raised in

or decided by the trial court, but the Court

may decide such an issue if necessary or

desirable to guide the trial court or to avoid

t he expense and del ay of another appeal.
The clear nmeaning of this Rule is that no unpreserved issue nmay
serve as the basis for reversal. See Beeman v. Departnent of
Health & WMental Hygiene, 107 M. App. 122, 159 (1995).
Accordingly, we decline to address any issue relating to
appel lant’s nental condition.

Appel lant also clains he is entitled to an award of attorneys'

fees and punitive danages. These contentions are without nerit.

JUDGMVENT AFFI RVMED, COSTS TO BE
PAI D BY APPELLANT.
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