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The District Court of Mryland for Mntgonery County,
sitting as the juvenile court, adjudicated A ethea W, the daughter
of appellant Linda W, to be a Child in Need of Assistance. The
only issue in this appeal from that adjudication is whether the
trial court erred in admtting testinony and docunentary evi dence
regarding two conpetency examnations of Linda W that were
performed at Crownsville Hospital Center pursuant to court orders
in tw unrelated crimnal cases. W shall hold that the court did
not err.

FACTS

Al ethea W was born on July 22, 1998. Five days later,
during the evening of July 27, Linda W called the Montgonery
County Departnment of Health and Human Services Crisis Center in an
effort to secure shelter for herself and Alethea. N kia MIller, a
therapist at the Orisis Center, arranged for a cab to bring Ms. W
and the baby to the Center. Once Ms. W and Al ethea arrived at the
Center, Ms. MIler observed that Ms. W *“appeared psychotic” and
“appeared to be responding to sone internal stinmuli.”

Ms. MIller called the Departnent’s Child Protective
Services office, and representatives of that office, including
social worker Teresa Kingsfield, arrived at the Crisis Center to
assist her. M. MIller prepared an energency petition to have M.

W undergo a psychiatric evaluation at Shady G ove Hospital.! Ms.

'Evidence regarding the wevaluation at Shady Gove was
apparently not offered at the hearing and is not in issue in this
appeal .
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MIller then called the police, who served the petition on Ms. W
while she waited at the Oisis Center. The police transported Ms.
W to the hospital

Teresa Kingsfield, neanwhile, prepared an energency
petition for shelter care for Alethea. The petition was filed in
the juvenile court and granted the next day. The court directed
that Alethea remain in the care and custody of the Montgonery
County Department of Health and Human Services and that she be
pl aced with her maternal great-aunt, Arrah O

On August 12, 1998, M. Kingsfield filed a second
petition, this tine asking that A ethea be declared a Child in Need
of Assistance. A hearing was held over three days —Novenber 12,
1998, January 5, 1999, and February 2, 1999. In order to prove
that Alethea was a Child in Need of Assistance, the County called
Ms. MIler, Ms. Kingsfield, social worker Barbara Ceiger, and Arrah
O to testify. It also called Dr. Mihammad Aj anah, Associ ate
Director of Forensic Psychiatry at Crownsville Hospital Center
Dr. Alanah’s testinony and two letters admtted through Dr. A anah
are the subject of this appeal.

Dr. Ajanah heads a forensic teamat CGrownsville. He told
the court that Linda W had tw ce been evaluated by the teamto
determ ne her conpetency to stand trial in crimnal cases unrel ated
to the instant case. The District Court of Maryland for Prince
George’s County first sent Ms. W to Crownsville for a conpetency

eval uati on on Cctober 22, 1996. M. W refused to cooperate with
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the forensic team however. Dr. A anah expl ained that, because Ms.
W would not submt to an evaluation, the team was forced to
conclude prelimnarily that she would not be able to participate in
the crimnal trial and that she was therefore inconpetent to stand
trial. As a result, Ms. W was involuntarily commtted to
Crownsville on Decenber 30, 1996. She was then forced to take
medi cati ons which rendered her nore cooperative, and the team was
abl e to begin an eval uati on process which concluded in February of
1997. The teamthen found Ms. W conpetent to stand trial, and she
remai ned at Crownsville until her trial on March 18, 1997.

Ms. W was next admtted to CGownsville for a conpetency
eval uation on Cctober 7, 1998, while the petition now in issue was
pending. Again, the teaminitially found Ms. W to be inconpetent
to stand trial. Because Ms. W was nore cooperative this tine and
voluntarily took nedi cations, she did not have to be involuntarily
coomtted. The teamwas able to conplete a full evaluation, during
which it found Ms. W conpetent to stand trial, by Novenber 4,
1998.

Dr. Ajanah testified that he informed Ms. W both tines
she was sent to Crownsville that anything she told the nenbers of
the team woul d not be “confidential.” He further testified that
the evaluation processes did not end shortly after Ms. W's
arrivals at Crownsville but continued throughout her stays.
Counsel for Ms. W conceded that, under certain circunstances,

communi cations between an individual and a psychiatrist or
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psychol ogi st elicited pursuant to a court-ordered exam nati on may
not be privileged. She nevertheless argued that M. W's
communi cations with Dr. Ajanah and the other nenbers of the
forensic teamwere privileged. The trial court rejected counsel’s
argunents, and Dr. Ajanah was permtted to testify in detail about
t he conclusions reached by the forensic team during both of M.
W’s hospitalizations at Gownsville. In addition, the two letters
setting forth the teanis views at the start and end of Ms. W'’s
first hospitalization were admtted into evidence.

Dr. Ajanah explained that, during M. W’'s first
hospitalization at Gowsville, the team di agnosed her as having a
psychotic disorder, or psychosis, but could not reach a nore
specific diagnosis. The team also determned that Ms. W abused
al cohol and had a personality disorder. During Ms. W’'s second
hospi talization, when she was nore cooperative, the team was able
to determne that she had a schizoaffective disorder of the bipol ar
type. Dr. A anah opined that, unless a person with such a di sorder
was undergoing treatnent, she would be “hard pressed” to care for
herself and could not care for another person. On cross-
exam nation, Dr. A anah acknow edged that a person with such a
di sorder could care for a baby if the person were nedicated and
recei ving therapy.

At the close of the hearing, the court adjudicated

Alethea to be a Child in Need of Assi stance. It commtted her to
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t he Montgonery County Departnent of Health and Human Services for
conti nued placenment with Arrah O
DI SCUSSI ON
Section 9-109 of the Courts article addresses the
privilege for communications between a patient and his or her
psychiatrist or psychologist. It provides, in pertinent part:
(a) Definitions. —

(3) “Patient” means a person who
communi cates or receives services regarding
the diagnosis or treatnent of his nental or
enot i onal disorder from a psychiatrist,
i censed psychol ogist, or any other person
participating directly or vitally with either
in rendering those services in consultation
wth or under direct supervision of a
psychi atrist or psychol ogi st.

(b) Privilege generally. — Unl ess
ot herw se provi ded, in al | j udi ci al
| egislative, or adm nistrative proceedings, a
patient or his authorized representative has a
privilege to refuse to disclose, and to
pr event a W t ness from di scl osi ng,
communi cations relating to diagnosis or
treatment of the patient’s nental or enotional
di sorder.

(d) Exclusion of privilege. —There is no
privilege if:

(2) Ajudge finds that the patient, after
being informed there will be no privilege,
makes conmunications in the course of an
exam nation ordered by the court and the issue
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at trial involves his nental or enotional
di sorder|.]

Ml. Code (1974, 1998 Repl. Vol.), 8§ 9-109 of the Cts. & Jud. Proc.
art.

The purpose of the privilege is “to aid in the effective
treatment of the [patient] by encouraging the patient to disclose
information fully and freely without fear of public disclosure.’”
Goldsmth v. State, 337 Mi. 112, 150, 651 A 2d 866, 885 (1995)
(dissenting opinion) (citation omtted). The privilege created by
8 9-109 applies to records based on comuni cati ons between patients
and their psychiatrists or psychol ogists relating to diagnosis or
treatnment, as well as to verbal communications. See id. at 123.
Section 9-109(d)(2) nmakes clear that a judge is enpowered to order
mental exam nations and evaluations in the course of a trial
Provided the individual is infornmed that “there wll be no
privilege, makes comunications in the course of an exam nation
ordered by the court[,] and the issue at trial involves his nental
or enotional disorder,” comunications between the individual and
the psychiatrist or psychol ogi st are not subject to the privilege.
§ 9-109(d)(2). See In Re Matthew R, 113 Ml. App. 701, 714 n.3
688 A.2d 955, 960 n.3 (1997). Under such circunstances, the
professional’s services are perfornmed for the benefit of the court

rather than the individual; any benefit to the individual is
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incidental. The purpose of the privilege -- to aid in effective
treatment -- is not served. See generally Arizona v. Evans, 104
Ariz. 434, 435, 454 P.2d 976, 977 (1969) (evaluation ordered by
court to determ ne conpetency to stand trial); M v. Pennsylvani a
State Board of Medicine, 725 A 2d 1266, 1268-69 (Pa. Commw. Ct.
1999) (eval uation ordered upon request of defendant in civil case).

On appeal to this Court, Linda W reiterates the
argunents nmade by her counsel bel ow. She argues, in essence, that
(1) Dr. A anah’s advisenents that her conmunications would not be
confidential were not sufficient to inform her that her
communi cations would be excluded from the privilege under
8 9-109(d)(2) and, in any event, because the advisenents were given
at a tinme when she was “inconpetent” she could not have been
expected to understand them (ii) Dr. Ajanah’s testinony referred
to communications that occurred after the forensic team had
conpl eted the conpetency evaluations, at points when Ms. W was
receiving treatnent at Crownsvi | | e?; and (1ii1) even if
8 9-109(d)(2) applied to exclude the comrunications from the
privilege for the purposes of the crimnal proceedings for which
the conmpetency evaluations were ordered, they were not excluded
from the privilege for the purpose of the Child in Need of

Assi st ance Proceedi ng.

2Presumably, this argunent also refers to the second letter
signed by Dr. A anah and the psychol ogist, but not to the first.
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(i)

There is no dispute that Dr. A anah advised Ms. W, at
the start of each hospitalization, that her comrunications woul d
not be confidential. By comon parlance, of course, a
communi cation is confidential if it is “nmeant to be kept secret.”
Bl ack’s Law Dictionary 294 (7th ed. 1999). M. W contends that
Dr. Ajanah’s advisenents were not sufficient to exclude the
communi cations fromthe privilege under 8 9-109(d)(2) because they
did not expressly state that there would be no privilege. This
argunent ignores that the privilege with which we are concerned is
the privilege of confidentiality. See generally Hamlton wv.
Verdow, 287 M. 544, 550, 414 A 2d 914, 919 (1980); Kovacs V.
Kovacs, 98 M. App. 289, 309, 633 A 2d 425, 435 (1993), cert.
deni ed, 334 Ml. 211, 638 A 2d 753 (1994); and Shaw v. dicknman, 45
Md. App. 718, 726, 415 A 2d 625, 630, cert. denied, 288 M. 742
(1980) (each referring to the privilege created by §8 9-109 as the
“privilege of confidentiality”).

Section 9-109(b) inplicitly provides that “comunications
relating to diagnosis and treatnent of the patient’s nental or
enotional disorder” are confidential; the section expressly
provides that the patient ordinarily has a “privilege to refuse to
disclose, and to prevent a wtness from disclosing” the
communi cations in “judicial, legislative, or admnistrative

pr oceedi ngs.” As Ms. W contends, comunications may be
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confidential w thout being privileged, and “‘privileged matters
enjoy nore protection than ‘confidential’ matters.” Mtthew R, 113
Md. App. at 710 n.2, 688 A .2d at 959 n. 2. It is nonsensical to
suppose, however, that a matter that is not confidential 1is
neverthel ess privileged. |f conmunications between an individual
and a psychiatrist or psychologist are not neant to be kept secret,
it follows that the individual is not entitled to assert the
privilege to prevent disclosure of the comunications.

Ms. W argues, in the alternative, that even if the
advi senments were sufficient, she could not have been expected to
understand them because at the tine they were given she was
according to the forensic team inconpetent. Thus, Ms. W reasons,
the communications could not properly be excluded from the
privilege under 8§ 9-109(d)(2). As the County observes in its
brief, our acceptance of this argunment would nmean that, every tine
“t he exam ni ng psychot herapi st finds a defendant not conpetent, the
psychot her api st woul d be unable to provide any information to the
court.” Cdearly, that is not what the Legislature had in mnd when
it created the exclusion set forth in 8§ 9-109(d)(2).

In any event, Ms. W was initially found inconpetent to
stand trial, not inconpetent in general. Dr. A anah expl ai ned that
when Ms. W arrived at Crownsville each time, she was not
sufficiently cooperative with the forensic team for the teamto

conclude that she would be able to participate in the trial
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process. It was for that reason alone that Ms. W was found, at
first, to be inconpetent to stand trial. Dr. Ajanah never
suggested that Ms. W could not understand what was said to her
He testified that he *“explain[ed] about confidentiality,” and he
i ndi cat ed t hat V5. W “express| ed] under st andi ng of
confidentiality.” The trial court was entitled to accept Dr.
Ajanah’s testinony that M. W seened to understand the
advi senents, as judging the credibility of a witness is clearly a
matter “entrusted to the sound discretion of the trier of fact.”
In Re Tinothy F., 343 M. 371, 379, 681 A 2d 501, 505 (1996).
(i)

Linda W points out that the forensic team nade
i nconpetency findings shortly after each of her arrivals at
Cownsville; only much later, after Ms. Whad been hospitalized and
nmedi cated —for five nonths in the first instance and one nonth in
the second —did the team di agnose her and reach the concl usion
that she was conpetent to stand trial. Ms. W posits that the
communi cations that led to the initial inconpetency findings were
the only comrunications excluded from the privilege under
8 9-109(d)(2). She argues that any conmuni cations that took pl ace
after those findings were nade were privil eged.

To the contrary, Dr. A anah nade clear that the team was
unable to evaluate Ms. W when she first arrived at Crownsville

because Ms. W woul d not cooperate. The teanis initial conclusions
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that Ms. W was inconpetent to stand trial were not based on
communi cati ons made during exam nations but rather on Ms. W's
refusal to communicate. Dr. A anah expl ained that once Ms. W was
hospitalized —involuntarily the first tinme and voluntarily the
second — she becanme nore cooperative and the team was able to
exam ne her. Dr. A anah explained that the eval uation processes
were “ongoing” and lasted throughout each of V5. W’s
hospi talizations. The first evaluation |asted several nonths
because it took that Ilong for the team to gain M. W's
cooperation.?®

To the extent that Ms. W’'s argunment suggests that the
comuni cations were not excepted from the privilege under
8 9-102(d)(2) because the exam nations of Ms. W were acconpani ed
by treatnments, in the formof nedication, the argunent is wthout
merit. Dr. A anah explained that Ms. W was nedi cated because she
was uncooperative and the eval uations could not otherw se have been
per f or med. Again, the trial court had discretion to credit the
doctor’s testinony. See Tinothy F., 343 Md. at 379, 681 A 2d at
505. Wil e nedication for the sole purpose of benefitting the

i ndi vidual mght indeed create a patient-psychiatrist/psychol ogi st

5Dr. Ajanah testified, in regard to the first eval uation, that
Ms. W entered Crownsville in Cctober and the evaluation was
conpleted in February, but that Ms. W “had to stay in Crownsville
until trial”™ in Mrch, when she was released. There is no
suggestion that Dr. Ajanah testified regarding anything that
transpired between the conpletion of the evaluation and Ms. W'’s
rel ease.
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relationship subject to the privilege, we are persuaded that
medi cation for the primary purpose of facilitating an eval uation
would not. In Evans, 104 Ariz. 434, 454 P.2d 976, a psychiatri st
evaluating a defendant’s conpetency to stand trial pursuant to a
court order prescribed tranquilizers to alleviate the defendant’s
nervousness and anxiety. The Suprenme Court of Arizona determ ned
that the trial court properly permtted the psychiatrist to testify
about his conclusions regarding the defendant’s conpetency. The
court explained: “[We believe that [the psychiatrist] functioned
primarily as an exam ner and not as a psychiatrist.” 1d. at 435,
454 P.2d at 977.°
(iii)

Finally, Ms. W argues that even if § 9-109(d)(2) applied
to exclude the comunications in question fromthe privilege for
t he purposes of the crimnal proceedings for which the conpetency
exam nations were ordered, the communications were not excluded
from the privilege for the purpose of the Child in Need of
Assi stance proceeding. M. W is correct to the extent that she
asserts that, in order for the exclusion set forth in 8§ 9-109(d)(2)
to apply: a particular individual’s nental or enotional disorder

must be at issue in a trial; the judge nust order an exam nation of

“The court further held that the trial court erred by
permtting the prosecutor to elicit fromthe psychiatrist specific
i ncul patory statenments nmade to him by the defendant during the
exam nation. |d. at 435-36, 454 P.2d at 977-98.
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the individual for purposes of that trial; and the judge nmust find
that the individual has been infornmed that there wll be no
privilege. It does not follow, however, that comuni cations that
are wthin the exclusion and are not privileged at the contenpl ated
trial sonehow becone privileged for purposes of any later trial.

Ms. W does not dispute that evidence simlar to that
elicited fromDr. A anah and that contained in the two letters was
submtted to the D strict Court in the wearlier crimna
proceedi ngs, and is therefore now part of the public record. There
IS no suggestion that the records have been sealed or are not
readily accessible to anyone who wi shes to review them Neither
this Court nor the Court of Appeals has addressed whether a
privilege of confidentiality may exi st for one purpose but not for
anot her. It is well-established, however, that when a privilege
does exist but is waived for one purpose it will be deened waived
for other purposes absent sonme reasonable basis for limting the
wai ver. See generally Verdow, 287 Ml. at 552-53, 414 A 2d at 919-
20 (waiver of defendant’s psychiatrist/patient privilege for one
trial constituted waiver for different trial wth different
plaintiff where issues were simlar); Oegon v. Langley, 314 O.
247, 839 P.2d 692 (1992) (where def endant had waived
psychot herapist privilege in one nurder trial, evidence becane
matter of public record and privilege was deened waived for

separate nmurder trial), adhered to on reconsideration, 318 O. 28,
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861 P.2d 1012 (1993). As a general rule, noreover, “[p]rivilege
statutes are to be narrowWy construed.” Reynolds v. State, 98 M.
App. 348, 368, 633 A 2d 455, 464 (1993). W decline to extend the
privilege afforded by 8 9-109 to the situation at hand.
(iv)

Even assum ng, arguendo, that the communications in
guestion were privileged and that the trial court commtted error,
we would find that the error was harm ess. Therapist Nkia Mller,
who testified at the juvenile court hearing, was accepted by the
court as an expert on psychiatric evaluations. Ms. Mller
testified that when Ms. W arrived at the Crisis Center with Al thea
Ms. W *“appeared psychotic” and “appeared to be responding to
internal stimuli.” M. Mller further stated that Ms. W reported
that she had spent tinme at Shady Grove and had been di agnosed as a
paranoi d schi zophrenic. M. W indicated that she could not turn
to her famly for help because her famly believed she had an
al cohol problem Al though Ms. W denied that she abused al cohol,
Ms. MIler observed on several subsequent occasions that Ms. W
appeared to be under the influence of alcohol. Wen asked if she
believed Ms. W could care for a baby, Ms. MIler was unwilling to
“flat out say that she cannot nother.” She opined, however, that
the “level of difficulty” for Ms. W would be “extrenely high.”
She added that “people with schizophrenia, or people that have

psychosis, . . . can pull it together with nedication.”
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Al t hough Ms. MIler did not specifically diagnose M.
W’s condition and her testinony that Ms. W said she had been
di agnosed wi th paranoi d schi zophreni a was sonmewhat at odds with Dr.
Aj anah’s diagnosis of schizoaffective disorder, M. Mller’s
testinony was substantially simlar to Dr. A anah’s. Bot h
W tnesses testified to the effect that Ms. W suffered from a
serious nmental disorder conbined with an al cohol problemand could
not effectively parent unless she was nedicated and underwent
therapy. In reaching its decision that Althea was a Child in Need
of Assistance, noreover, the trial court comented that the
di agnosis reached at Crownsville “doesn’t hang together all that
well.” The court indicated it found the testinony of Ms. Ml ler
and the other witnesses, regarding their observations of Ms. W’s
behavi or and her handling of Althea, to be “nmuch nore inportant.”
Thus, we are satisfied that the evidence conplained of did not
affect the court’s decision, and any error in admtting the
evi dence woul d have been harml ess. See In Re Vanessa C., 104 M.
App. 452, 459-60, 656 A 2d 795, 798-99 (1995) (in Child in Need of
Assi st ance case, adm ssion of nother’s psychiatric records, which
were privileged, was harm ess error where the court indicated that
it relied on other properly admtted evidence regarding the
nother’s nental health and did not indicate that it relied on the
records).

JUDGVENT AFFI RVED;, APPELLANT TO
PAY THE COSTS.



