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Charl es David Utter, the appel |l ant, was convicted by ajury inthe
Circuit Court for Harford County of attenpted first degree rape,
at t enpt ed second degree rape, first degree burglary, and third degree
burglary. The court sentenced hi mto 50 years in prison, all but 30
years suspended, for the attenpted first degree rape conviction. It
i nposed a sentence of 20 years in prison, to be served consecutiveto
t he 30-year sentence, for the first degree burglary conviction. The
ot her sentences were nerged.

On appeal , the appel | ant presents the foll owi ng questi ons for
revi ew

| . Didthe trial court err by refusingto allowhimto
call a defense w tness?

1. Didthe sentencing court err ininposing separate,
consecuti ve sentences for the first degree burgl ary and
attenpted first degree rape convictions?

For the foll ow ng reasons, we answer the first question “No,” and

the second question “Yes.” Accordingly, we shall vacate the
appel l ant’ s 20-year sentence for first degree burglary; otherw se, we

shall affirmthe judgnents of the circuit court.

FACTS AND PROCEEDI NGS

On t he ni ght of August 21, 1998, a man broke into ChristineM’s
house and attenpted to rape her. Wen the crines occurred, Christine
was 14 years ol d and was |iving wth her father i n Edgewood, Maryl and.

Her best friend, Melissa, and Melissa’ s parents |ived around t he cor ner



fromChristine. Melissa s uncle, the appellant, livedinthe house
next door to Melissa.

On the day in question, Christine and Deborah Preisinger,
Chri stine’ s nei ghbor fromacross the street, visited Chri stine’ s not her
inanursing home. They returnedto Ms. Preisinger’ s house and had
di nner. At about 11: 00 p. m, Christine wal ked across the street to her
house. No one was there because Christine’s father had thought
(m stakenly) that she would not be hone that night.

Chri stine changed into anightshirt and shorts and went to bed.
As she was | ying in bed about to fall asl eep, she heard her bedroom
door open, and felt someone clinb across her bed. At first, she
t hought that her father had cone hone and had cone i nto her roomt o say
goodni ght. Wen t he person who had cl i nbed across t he bed covered her
mout h and fli pped her over, Christinerealizedthat he was not her
f at her.

The man t hreatened to kill Christineif she screaned, started
ki ssi ng her and sucki ng her neck, and t hen made her renove her shorts.
He attenpted t o have i ntercourse with her, w thout success. H s penis
t ouched her vagi nal openi ng during that attenpt. Christinecried,
tried to get away, and bit the man. The man attenpted to have
intercourse with her at | east three nore tines. When Chri sti ne managed

to put her feet on the man’s chest and push him away, he left.



Christine didnot get aclear viewof her assail ant, but she was
abl e t o descri be hi mas havi ng | ong hair and bei ng “ki nd of skinny.”
The light inthe hallway pernitted her to see the side of his face as
heleft theroom At that tine, she thought the man was t he appel | ant.

As soon as the man |l eft, Christine called Melissa, who was not
home, and spoke to Melissa’ s nother and t ol d her what had happened.
Mel i ssa' s not her call ed the police; she and her husband t hen drove to
Christine’ s house, and were present when the police arrived. The
pol i ce t ook possessi on of the clothingthat Christine had been weari ng.

Christine was taken to the hospital and exam ned. She was found
t o have two brui ses on her neck, but no other trauma. No evi dence of
semen was found.

The police collected Christine s bed!linens and dusted areas of
t he house for fingerprints. They discoveredthat aw ndowscreen had
been cut out of one of the windows in the house. According to
Christine, the screen had not beenin that condition when she got into
bed on the night of the assault. The wi ndow had been | eft open,
however .

Wien t he police interviewed Christine onthe night of the assault,
she did not identify her assailant. Two days | ater, she calledthe
detecti ve who had i ntervi ewed her and tol d hi mshe bel i eved that the

appel | ant was t he person who had “been i n her house.” The police then



obt ai ned a search warrant that aut hori zed themto take bl ood and hair
sanples fromthe appellant.

Christine s bed sheet and ni ghtshirt were found t o have senen on
them DNAtesting of thoseitens and of the known sanpl es of bl ood
fromt he appel | ant established: 1) that with respect to the bed sheet,
the probability of sel ecting an unrel ated i ndi vi dual at randomfromthe
Caucasi an popul ati on was onein 160 mllion, and fromthe African-
Anerican popul ationwas onein 1.5billion; and 2) with respect tothe
ni ghtshirt, that probability for a Caucasi an was onein 2.3 mllion and
for an African-Anmerican was onein 11 mllion.!* No other forensic
evidence tied the appellant to the crime, however.

At the appellant’strial, Mlissatestifiedthat onthe night in
guesti on she had been wi th the appell ant and wi t h ot her fam |y nmenbers,
i ncl udi ng her not her, at an aunt’ s house. At about 11:20 p. m, they
drove t he appel | ant honme but dropped hi minthe driveway next to his
house because he di d not want to go hone. He had been dri nki ng heavily
and was sayi ng words to the effect that he wanted to fi nd soneone to
have sex with. Melissaalsotestifiedthat the appell ant had expressed
a sexual interest in Christine in the past.

Mel i ssa' s not her corroborated Melissa’ s testinony and stated that,
sonetinme between 11: 00 and 11: 30 p. m, she saw soneone t hat she t hought

was t he appel I ant ridi ng a bi cycl e past her house toward t he street on

The appell ant is Caucasi an.
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whi ch Christinelived. Shefurther testifiedthat when she went to
Christine s house after recei ving her tel ephone call, Christine was
upset and cryi ng, and gave a descri ption of her assailant that fit that
of the appellant, although she did not identify him

Christinetestifiedfor the State, as di d Deborah Prei singer; the
emer gency roomnur se who exam ned Chri stine; two police detectives who
participated in the investigation; and two forensic DNA experts.

The appel l ant testified on his own behalf. He denied entering
Christine s hone onthe night i nquestion or any i nvol venent inthe
attack on her.

Additional factswill berecitedin our discussion of theissues.

DI SCUSSI ON

Inaneffort tocounter the DNA“match” evi dence, t he appel | ant
testified about a possible explanation for the presence of his senen on
Christine’ s nightshirt.

The appel | ant stated that he knew Christine because she was
friends with his niece Melissa and that he had “played with her
soneti nmes, we ki dded around, water fights, nud fights, westling
around.” One day inthelast week of July (about three weeks before
t he attenpted rape), at about 4:30 or 5:00 p. m, the appel | ant was
wal ki ng hi s dog t hrough backyards i n the nei ghbor hood when he saw

Christinesitting on her back porch. She call ed out to hi mand asked
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for acigarette. He wal ked up to t he back porch and gave her hi s pack
of cigarettes. Shetook acigarette but held onto the pack. Wen he
asked for it back, she started “pl ayi ng around” with him |i ke they had
bef ore, and then grabbed hi s penis. She started to nmasturbate hi mand
t here was an em ssi on of semen. Wen thi s incident occurred, Christine
was wearing a baggi e tee-shirt. The appell ant coul d not say whet her
the tee-shirt that Christine was wearing that day was the sanme
ni ghtshirt that she was weari ng on the ni ght of the attenpted rape and
t hat had been found to contain his senen.

After the appellant finished testifying, defense counse
approached t he bench and told the court that he wanted to cal |l Ms.
Prei singer (who already had testified for the State). He proffered
that Ms. Preisinger wouldtestify that shortly after the attenpted
rape, she had spokenw th Christine and had tol d her that she knewt hat
Christine of fered sexual favors in exchange for cigarettes; and that
when she said that to Christine, Christinerenmainedsilent and | ooked
away. Defense counsel argued that that testinony constituted an
adm ssion by silence on Christine’s part that woul d “tend[] to support
the cigarette incident in the back yard that [the appell ant] just
testified to.”

The State objectedtothe profferedtestinony, andthe trial court
ruledit i nadm ssi bl e, under the Maryl and Rape Shield Law. Later inthe

trial, the court explained in detail the reason for its ruling:



| thinkit’'s clear [the profferedtestinony] doesn’t satisfy
t he condi tions, any one of the four conditions which are
necessary for nme to det ernm ne whet her or not t he evi dence
shoul d be adm tted, and that is: It doesn’t refer tothe
def ense of past sexual conduct with the defendant; the
testi nony of M ss Prei singer does not indicatethereis any
evi dence of any specific instance of sexual activity show ng
t he source of the senmen or such; it’s not evi dence which
supports any claimthat the victimhas an ulterior notive;
and it’ s not evidence whichis offered for the purpose of
i npeachment. The prosecutor did not put the victins past
or prior sexual conduct inissue, soit doesn’t neet those
criteria, without even getting to the bal anci ng of the
probative versus prejudicial.

The appel | ant contends that thetrial court’s rulingwas inerror
because t he proffered testinony of Ms. Preisinger was adm ssi bl e under
t he Rape Shield Law and, if it was not, he nevertheless had a
constitutional right to present the testinony in his defense.

The Maryl and Rape Shi el d Law, Md. Code (1957, 1996 Repl. Vol . &

2000 Supp.), art. 27, 8 461A, provides, in relevant part:

(a) Evidence relating to victinm s chastity. - Evidence
relatingtoavictimsreputationfor chastity . . . [isS]
not adm ssibleinany prosecutionfor . . . attenptedrape

: Evi dence of specific instances of the victims
prior sexual conduct nmay be admtted only if the judge finds
the evidenceisrelevant andis material toafact inissue
inthe case andthat itsinflammtory or prejudicial nature
does not outweighits probative value, andif the evidence
i s:

(1) Evidence of the victin s past sexual conduct with the
def endant; or

(2) Evidence of specific instances of sexual activity
showi ng t he source or ori gi n of semen, pregnancy, disease,
or trauma; or

(3) Evidence whi ch supports a cl ai mthat the victi mhas an
ulterior notive in accusing the defendant of the crinme; or



(4) Evidence offered for the purpose of i npeachnment when t he
prosecutor puts the victinms prior sexual conduct inissue.

The trial court allowed the appellant totestify about the all eged
incident in Christine’s backyard under subsection (a)(2) of the Rape
Shi el d Law, as evidence of a specific instance of sexual activity
show ng t he source of senmen. The appel | ant argues t hat the proffered
testi nony of Ms. Preisinger was adm ssi bl e under t he same subsecti on of
t he Rape Shield Lawinthat it corroborated his testinony about his
al | eged sexual encounter with Christine. He nai ntai ns that the Court of
Appeal s’ s deci sion inJohnson v. State, 332 Md. 456 (1993), supports
hi s argunment.

| n Johnson, t he def endant’ s def ense agai nst a rape char ge was t hat
t he victi mhad consented to have sex with himand two other nmen in
exchange f or crack cocai ne and t hat she had fal sely accused t hemof
rape when, after perform ng her part of the bargain, they woul d not
performtheirs. To corroborate his theory, the defendant sought to
elicit, on cross-exam nation of the victim that soon before the
al | eged rape, she had traded sex for crack cocainewth others. Inan
i ncanmera hearing, the victi macknow edged t hat for a peri od of six
nont hs i nmedi at el y precedi ng the al | eged rape, and as recently as one

week before the al |l eged rape, she had traded sex for crack cocai ne. The



trial court rul edthe evidence i nadni ssi bl e, however, under t he Rape
Shi el d Law.

On appeal, the Court of Appeal s hel d that t he evi dence shoul d not
have been excl uded under the Rape Shield Law. It reasoned that the
defendant’ s testinony that the victi mhad agreed t o have sex for crack
cocai ne was adm ssi bl e because it was probative of her having an
ul terior notive (revenge) for accusi ng hi mof rape. It then expl ai ned
t hat the evidence that the victimhad in the recent past traded sex for
crack cocaine with others was adni ssi bl e because it was not being
of fered to showbad character, but to showthat she had a di sposition
t o engage i n t he conduct that, according to the defendant, gaveriseto
her notive to falsely accuse him

VWhen t he [ def endant] cross-exam ned the victi mconcerni ng
her previ ously having [traded sex for crack cocai ne], his
pur pose was not to show that she was a person of bad
character - - a sexual |l y prom scuous person, see Sral | wood,
320 Md. [300,] 304 [1990] . . .; rather, it was to showt hat
she had t he di sposition, displayed at sone earlier time, to
engage i n such conduct and fromthat conduct coupledw th
her not havi ng been pai d, that she fal sel y accused hi mof
rape. Proof of that particular dispositionis relevant and
material to the threshol d determ nati on whet her, on the
occasi onin question, the victi mwas, as the [ def endant]
al | eged, [tradi ng sex for crack cocai ne.] Howrel evant and
mat eri al depends uponthe . . . strength of the disposition
evi dence, e.g., its closeness in point of tinme to the
i ncident in question. Her dispositionto [trade sex for
crack cocai ne] was established when the victi madm tted
havi ng engaged i n t he rel evant behavi or over a si x-nonth
period and as recently as within aweek of the all eged rape.

ld. at 472.



The appel | ant argues that just as the evidence of the Johnson
victim s past sexual conduct with ot hers was rel evant to her ulterior
nmotive to fal sely accuse t he def endant, and t hus was adm ssi bl e, t he
evi dence of Christine’s past sexual conduct with others was rel evant to
the originof the semen on her nightshirt, and t hus was adm ssi ble. W
di sagree with this anal ogy.

Johnson was concerned wi t h subsection (a)(3) of the Rape Shield

Law. That subsection permts evidence of specific instances of the

victim s prior sexual conduct that “ supports a clai mthat the victim
has an ulterior nmotive in accusing the defendant of the crine.”?
(Enphasi s added.) Evidence that the victiminthat case hadinthe
recent past traded sex for drugs tended to support the defendant’s
cl ai mthat she had fal sely accused hi mof rape out of revenge, when he

failed to give her drugs after she perfornmed a sex act for him
Subsection (a)(2) of the Rape Shield Law, at issue in the case sub
judice, isnorenarromy drawn thanis subsection (a)(3). It permts
“[e] vidence of specificinstances of sexual activity show ng the source

or origin of semen . It does not broadly permt evidence

supporting a claimabout the source or origin of senen.

°To be adm ssible under this or any of the other
subsections of the Rape Shield Law, the proffered evidence
al so nust be relevant and material to a fact in issue and its
prejudicial effect must not outweigh its probative val ue.
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The appel | ant’ s al | eged sexual encounter with Christinein her
backyard was a specific instance of sexual activity that coul d show
t hat even t hough he was t he source of the senen found on Christine’s
ni ghtshirt, conduct by hi mon t he ni ght of the attenpted rape was not
t he source of that senmen. Accordingly, it fell squarely withinthe
scope of subsection (a)(2) of the Rape Shield Law, and it was rel evant
and material toacentral fact i nissue: whether the appellant’s senen
on Christine s nightshirt showed that he was the person who had
attenpted to rape her. The excl uded evi dence, atacit adm ssion (by
failure to deny) that, at unspecified tinmes and with unspecified
peopl e, Christine had offeredto trade sex for cigarettes, was not
evi dence of a specific instance of sexual activity show ng the source
of the semen on her nightshirt. It was not evidence of any specific
i nstance of sexual activity; it was not evi dence that any such sex for
cigarettes trade had occurred wi th any person ot her than t he appel | ant;
and, evenif there had been specific instances, by definitionthey
woul d have invol ved ot her nmen, and therefore would not have been
rel evant to showhowthe appell ant’ s senen canme to be on Christine’s
ni ghtshirt.

The proffered testinony of Ms. Preisinger was non-specific
evi dence of Christine sreputationfor chastity that was offeredto
bol ster the appel | ant’ s testi nony about the al | eged backyard i nci dent.

It was not adm ssi bl e under subsection (a)(2) of the Rape Shi el d Law.
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Moreover, it was cl assic negative propensity evidence of fered by the
appellant in an effort to support his clai mthat an event that he
cont ended was responsi bl e for t he damagi ng DNA evi dence i ndeed had
occurred. The appell ant did not have a constitutional due process
right tointroduce propensity evidence. Thonmas v. State, 301 Md. 294,
318-19 (1984) (citing Davis v. Al aska, 415 U. S. 308 (1974)), cert.

denied, 470 U. S. 1088 (1985).

The appel | ant cont ends t hat the sentencing court erred in inposing
separate sentences for his first degree burglary and attenpted first
degree rape convi ctions. He argues that under the required evi dence
test, see Bl ockburger v. United states, 284 U S. 299 (1932), his
sentence for first degree burglary nergedinto his sentence for first
degree attenpted rape. The State agrees that the sentenci ng court
erred in this regard.

The required evi dence test “' focuses upon the el ements of each
of fense; if all of the el ements of one offense are i ncluded in the
ot her of fense, so that only the |l atter of fense contai ns a di stinct
el ement or distinct el enents, the forner nergesintothelatter."”

State v. Lancaster, 332 Md. 385, 391 (1993) (quoti ngSnowden v. State,

321 M. 612, 617 (1991)).
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Fi rst degree rape includes, inter alia, “vaginal intercoursewth
anot her person by force or threat of force against the will and w t hout
t he consent of the other personand: . . . (5) [t] he person commts the
of fense in connectionwith burglary inthe first, second, or third
degree.” M. Code (1957, 1996 Repl. Vol. & 2000 Supp.), art. 27,
§ 462(a).

The State’ s theory in this case was that the attenpted first
degree rape was conmtted in connectionwithaburglaryinthefirst,
second, or third degree. Consistent withthat theory, the jury was
instructed that, “to convict the def endant of attenpted first degree
rape, the State nust prove all of the el enents of the attenpted second
degree rape, and nust al so prove that the defendant commtted the
of fense in connectionwithaburglaryinthefirst, second, or third
degree.” Thus, inthis case, an el enent of the crime of attenpted
first degree rape, for which the appell ant was convi cted, was the
comm ssion of the first degree burglary, for which the appel | ant al so
was convi cted. Accordingly, under the required evidence test, first
degree burglary nergedinto attenpted first degree rape. Wilethe
appel I ant coul d be convi cted of both crinmes, his Maryl and common | aw
ri ght agai nst doubl e j eopardy protected hi mfrombei ng puni shed f or
eachcrime. Mddletonv. State, 318 Md. 749, 757 (1990). Thus, the
sentencing court erred in not merging the of fenses for sentencing

pur poses.
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SENTENCE FOR FI RST DEGREE BURGLARY
VACATED. JUDGVENTS OTHERW SE AFFI RVED.
COSTS TO BE PAI D ONE- HALF BY THE
APPELLANT AND ONE- HALF BY HARFORD
COUNTY.
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