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Appel l ant Melissa M Halliday filed an action for w ongful
death and a survivor’s claimin the Circuit Court for Baltinore
City against appellee Sturm Ruger & Conpany, Inc., alleging
strict liability for the self-inflicted shooting death of her
t hree-year-old son, Jordan Garris.

Subsequent to the dismssal of all clains against the
retailer of the handgun, On Target, Inc., appellee nmoved to
dismss, or in the alternative, sought summary judgnent. On
Cct ober 14, 1999, the Circuit Court for Baltinore City (Cannon,
J.) granted summary judgnent in favor of appellee, setting forth
the basis for its ruling in a bench nenmorandum Fromthe grant
of summary judgnment, appellant filed this timely appeal, in
whi ch she asked questions that have been restated as foll ows:

I . Under Maryland law, is the *“risk-
utility test” applicable to handguns

under a product liability clainf

1. Was the grant of summary judgnent
appropriate, either because the nisuse

of t he danger ous instrunentality
i nvol ved pr ecl udes any factual
determ nation of foreseeability or
because the “risk-utility test” is

i nappl i cabl e?

L1, When a product, by its wvery
nature, is designed to inflict
serious injury or cause death,
wer e t he appel l ee’ s war ni ngs
sufficient to establish, as a
matter of law, that the handgun
was m sused?
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FACTUAL BACKGROUND

In March 1999, Cifton Garris, Jordan’s father, purchased
a Ruger P89 pistol fromOn Target, Inc., a firearns retail store
and shooting range |located in Severn, Maryland. The P89 pi st ol
is a center fire, double action, mgazine-fit, automatic
| oadi ng, recoil-operated handgun.

In June 1999, three nonths after the purchase of the P89
pi stol, Jordan discovered the handgun under his parents’
mattress. The gun, stored separately from the amunition
magazi ne, had been kept there, unlocked, to be readily avail abl e
to protect the home fromintruders. Young Jordan all egedly was
capable of |oading the anmunition magazine into the handgun
because he had seen simlar sem -automatic weapons | oaded and
fired while watching television. As he played with the | oaded
pistol, it accidentally discharged and the young child suffered
a fatal bullet wound to the head; he died two days | ater
Appel l ant, Jordan’s nother and personal representative of his
estate, brought this action, alleging that the handgun failed to
include a safety device, i.e., a child-resistant trigger | ock,
and because the warnings and instructions given to Garris were

i nadequate to prevent the fatal accident.
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The Circuit Court for Baltinmbre City delivered its ora

opi nion fromthe bench, in which it opined:?

THE COURT

This will be menmorandum of opinion

And the sinple fact is, as the
[ appellant] has said, iif +the gun
manuf acturer put onto the gun device
t hey’ ve known about for a hundred years
or so to make it certain that a three
year old could not have fired it, the
child would still be here. But they
did not. So the question is really
whet her that failure to incert [sic]
[safety device] made the gun defective
under the products liability |aw

There is much wong if that's the
case. Miuch wrong. The problemis that
it’s also clear the child s father knew
this was al so a very dangerous product.
| must say ny reaction to the warning
ar gunent is multiple. One, t he
suggestion the warnings provided were
nore than adequate were not inpressive
to ne. | think the [appellant] has
pointed out that this 35 paged [sic]
booklet, with its warnings with respect
to children, are relatively small,

small type, and there is so nmuch
war ni ng about so nuch; and, as | say
that, I want to say |I'm also equally

aware of defendant’s 4, [sic] the youth
handgun safety action notice, which |
think plaintiffs also correctly point
out one can tell why it is titled, it
is not directed towards [sic] three

MMhil e nmuch of

the opinion has not been reprinted,

we

bel i eve that the extensive recounting of the basis for the | ower
court’s ruling is essential to our analysis.
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year ol ds. So in many ways, it seens
the warnings are far fromadequate. On
the other hand, this is a handgun we’'re
t al ki ng about where there is a question
of whether any warning whatsoever is
necessary because guns are made to kil
peopl e. That sinple. Particularly a
handgun such as this was not nade for
hunti ng. It was made to kill people,
pure and si npl e.

And so there are two questions, and
t hat IS, one, was any war ni ng
necessary? And the second, iif a
war ni ng was necessary, that maybe, in
fact, all of these warnings that are in
this 35 paged [sic] booklet are equally
necessary. Because we are, again,
tal king about a gun designed to kill
people, so the warning on page 8, for
exanpl e, about ammunition that says
t hat death, serious injury and damage

can result in the use of wong
amuni ti on, is a warning. That
arguably is warning about not keeping
it around children. The warning on

page 6 about manual safety says pl acing
the safety in an internedial position
bet ween safe and fired can result in
the user thinking the pistol is in a
safety or fired position when it is
not .

Li kew se, the warning on page 10
about firing, the one on page 11 about
handl i ng, one on unl oadi ng and sl i ding,
mal functioning, there are lots and lots
of warnings about what could go wrong
ending up in the death of or a serious
injury to soneone because this is a
gun.

Look at it that way, the warning
with respect to the children, it’s nore
than adequate. In addition, wth
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respect to the issue of warning and
sense of danger and the sense of the
need to Kkeep the gun away from

children, | think the allegations nmade
by t he [ appel | ant], agai n, are
rel evant. The allegations made in

paragraph 16 which states that [the]
three year old [child] found the gun
under his father’s mattress, clearly an
all egation that it was put there wth
the expectation that it would not be
found by this three year old. Goes on
to say his father had hidden the gun
t here and had renoved the magazine clip
containing the bullets fromthe gun for
safety, which I think clearly is also
sone indication making sone effort to
make this inherently dangerous product
safe.

But on the i ssue of mi suse, | think
there are sone things that lead ne to
conclude in this case that in terms of
the m suse or superceding intervening
cause or whatever, that | think nmakes a
nmotion for summary judgenent [sic] in
favor of the [appellee] appropriate,
and that is that we’'re tal king about a
gun. And a gun, where clearly the
person who purchased it knew it was
dangerous by the way it was handl ed
and in response to the argunment about
the risk utility test, | think that
what the Court of Special Appeals said
in Keller (sic) veruss [sic] Archie
| ndustries is that the risk wutility
test is applicable and only applied
when sonmething goes wong with a

pr oduct . And | think what they' re
tal king about is not sonmething going
wr ong in the sense of clearly

[ appel lant] was right, sonething went
wong in the sense that a three year
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old was killed and that’s very wong,
but not in the sense of the gun
behavi ng the way one would predict the
gun shoul d behave, and in the sense the
gun operated the way it should have, |
think also, really even stronger here,
is that it is a m sdemeanor for sonmeone
to possess a gun, to store or |eave a
| oaded firearmin any |l ocation where an
i ndi vi dual knew or should have known
that an unsupervised m nor child would
have access to it. | say that
realizing that is a heavy burden for
the father of the child and the nother
of the child also to be stuck with.
And | say that because that makes it
different than the Klien [sic] case

relied upon by the [appellant], where
the warning is putting one finger in
the wong place, which was not a
crimnal offense, nor should it have
been a crimnal offense, but sinply was
a sense of sloppy use, simlar to the
El sworth [sic] case involving the
ni ghtgown which mght not even be
termed sloppy use, but which s
predi ctable; but with respect to Klien
[sic], it can be described as sloppy
use. And | say that because | do
believe the [appellant] is right, Klien
[sic] does make clear that a warning by
itself doesn’t obviate the problem |If
that really was what this case turned
on, | would reach a different result,
but the problemhere is sonething, as I
said, the question is whether any
war ni ng was needed; second, whether,
because of the type of product it was,
you need to read the manual to get al

the warnings, because it was so
dangerous and so deadly; and third, it
is clear the child s father knew about
all these dangers. And al so, one way
of dealing with this has to make it a
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crimnal offense to put that gun in a
pl ace where the child would get to it.

On appeal , appel |l ant does not pursue the cl ai mof i nadequate
war ni ngs and i nstructions regardi ng the operation of the handgun

received by the elder Garris at the time of sale.

STANDARD OF REVI EW

We summari zed our appellate reviewof atrial court’s ruling

on a notion for summary judgnment in Bond v. NI BCO, 96 M. App.
127, 134-36 (1993):

Maryl and Rule 2-501 provides in pertinent

part:
Any party may file at any time a
notion for summary judgnment on all
or part of an action on the ground
that there is no genuine dispute
as to any material fact and that
the party is entitled to judgnent
as a matter of law. . . . The
response to a notion . . . shall
identify with particularity the
material facts that are disputed.
: The court shall enter
judgnment in favor of or against
the noving party if the notion and
response show that there is no
genui ne dispute as to any materi al
fact and that the party in whose

favor judgnent Is entered is
entitled to judgnment as a matter
of | aw.

oo Thus, a noving party nmust set forth
sufficient grounds for summary judgnment.
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Al t hough the novant is not required to
support his [or her] notion with an
affidavit unless he J[or she] files it
"before the day on which the adverse party's
initial pleading or notion is filed," Y
he [or she] nust support his [or her]
various contentions by placing before the
court facts that would be admssible in
evi dence or otherwi se detailing the absence
of evidence in the record to support a cause
of action.

Di scussing the tril ogy emanating fromthe Supreme Court, we
conti nued:
The Suprene Court and the Court of Appeals

have, in recent years, enphasized that a
trial court should not be reluctant to grant
a mtion for summry judgnent in an

appropriate case. See, e.g., Celotex Corp.
v. Catrett, 477 U S. 317 (1986); Anderson v.
Li berty Lobby, Inc., 477 U S. 242 (1986);

. . . In Seaboard Surety Co. v. Richard F.
Kline, Inc., 91 Md. App. 236, 242-45 (1992),
we di scussed at sone | ength these teachings,
enphasizing that a nmotion for summry
judgnment, although not a substitute for
trial, is nevertheless not disfavored. A
proper sunmmary judgnent notion is to be
granted unless the parties truly dispute a
material fact, i.e., the evidence is such
that a fair[-]mnded jury could return a
verdict for the nonnovant. 1d. at 244. For
this reason, although a party opposing a
proper notion for summary judgnent need not
file an affidavit unless "the notion .
is supported by an affidavit or other

statenment under oath,” . . ., the opponent
cannot rely on formal denials or general
al | egati ons. Coe | nstead, an opponent
nmust "identify wth particularity the

material facts that are disputed.” .
Thus, "[w] hen a noving party has set forth
sufficient grounds for summary judgnent, the
party opposing the notion nmust show wth
'some precision' that there is a genuine
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di spute as to a material fact,” . . ., and
pl ace before the trial court facts that
woul d be adm ssible in evidence.

. That is, if the sunmmary judgnent
nmotion is based on facts not contained in
the record or papers on file in the
proceeding it "shal | be supported by
affidavit and acconpani ed by any papers on
which it is based.” :

Moreover, as the Supreme Court noted in
articulating its now famus Cel ot ex hol di ng,
even when an affidavit is not necessary

o a party seeking summary
judgment al ways bears the initial
responsibility of informng the
district court of the basis for
its notion, and identifying those

portions of "t he pl eadi ngs,
depositions, answers to
interrogatories and adm ssions on
file, t oget her wi th t he

affidavits, if any,"”™ which it
bel i eves denonstrate the absence
of a genuine issue of material
fact.

Cel otex Corp., 477 U. S. at 323, (enphasis
added) . "To satisfy the requirenent that
there be no genuine dispute as to any
mat eri al fact, the noving party nust include
in the notion the facts necessary to obtain
judgnent and a showing that there is no
di spute as to any of those facts."” .
Only if a novant "bears this initial
responsi bility" or makes this "show ng" does
the party opposing the summary judgnment
notion have the burden of identifying "with
particularity the material facts that are
di sputed.” . . . Thus, a notion for summary
judgnment that sinply asserts that the
opponent has not identified disputed facts
is not sufficient. A summary judgnent
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movant usually is not required to file an
affidavit, . . ., but if the novant disputes
facts alleged in the conplaint (or answer if
the novant is the plaintiff), the nopvant
must hinmself [or herself] identify the
portions of the record that "denonstrate the
absence of a genuine issue of mterial
fact." . . . Indeed, the novant nust attach
"as an exhibit" to his notion "any docunent™
that he "wi shes the court to consider in
ruling on the motion . . . unless the
docunent Is adopted by reference as
permtted by Rule 2-303(d) or set forth as
permtted by Rule 2-432(b)."

DI SCUSSI ON

At the outset, it should be noted that appellant has
abandoned any clai mthat the warnings provided by appell ee were
i nadequate. The adequacy of the warnings is therefore pertinent
only as a refutation of appellant’s denial that Garris m sused
the subject firearm? Citing the Restatenent of Torts (Third),
Products Liability, and Klein v. Sears, Roebuck & Co., 92 M.
App. 477, 486 (1992), appellant initially asserts that this
Court has “made clear that the risk-utility test applies to a
claim that the absence of a safety device renders a design

defective.” She alludes to a statenent in Klein that “the

2Appellant, in oral argunent before this Court and in
written subm ssions to this Court and the trial court, admtted
t hat the warni ngs provided by appell ee were adequate to entitle
it to summary judgnent on that issue.
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appel I ant

a product that does not ‘malfunction.

Finally, appellant asseverates that “the trial
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1

cont ends t hat

[t]he trial judge m stakenly applied the
consumer - expectations test rather than the
risk-utility test. Whil e acknow edgi ng
plaintiff’s ar gunment t hat “there i's
certainly no reason that it should be easier
for a three year old to use a handgun than .
: to open an aspirin bottle,” the court
failed to weigh the risks from the absence
of a child-resistant safety device against
the wutility of not i ncorporating it.
| nstead, the court observed that “guns are
made to  kill peopl e. That si mpl e.
Particularly a handgun such as this that was
not nmade for hunting. It was made to kil
peopl e, pure and sinple.” The trial court
m st akenly believed that the risk-utility
test did not apply because “the gun
behav(ed) the way one woul d predict the gun
woul d behave,” i.e. the gun passed the
consuner - expectations test.

even

Utimtely,

court

m stakenly relied on dictumin Kelley v. R G Industries, 304

M.

not apply in the absence of a ‘mal function.

124,

138 (1985), that said that the risk-utility test does



SUMVARY JUDGVENT

Appel |l ee’s Menorandum of Law in Support of Mtion to
Dismss, or, in the Alternative, Mtion for Summary Judgnent,
after asserting that appellee is entitled to judgnment as a
matter of |aw because the facts, as recited in the conplaint,
“clearly exonerate [appellee],” sets forth two “factually
rel ated, but distinct legal grounds,” to wit: (1) “that the
firearm was not in a defective condition or unreasonably
dangerous as a matter of law and (2) that “the pistol was used
ina mnner that was contrary to clearly worded i nstructi ons and
war ni ngs that acconpani ed the product when sold.” The alleged
undi sputed material facts relied upon by appellee are:

1. The instruction mnual warned that firearnms should
al ways be stored securely and unl oaded away from children and
careless adults; firearms should only be | oaded when ready to
shoot; firearms should be |ocked in racks or cabinets when not
in use; amunition should be stored separate from firearns;
firearms shoul d be stored out of sight of visitors and chil dren;
it is the gun owner’s responsibility to be certain that children
and persons unfamliar with firearns cannot gain access to
firearnms, ammunition, or conponents; and users should read the
instructions and warnings in the manual carefully before using

firearm
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2. Edward DeCarl o, the On Target sal esman who sold the
pistol to Garris, reviewed the manual with himand expl ai ned how
to | oad and unl oad the gun and operate the manual safety. Garris
signed a statenent in which he acknow edged that DeCarl o had
“denmonstrated and/or explained” how to |oad and unload the
weapon, the purpose and function of the safety mechani snm(s) and
how to work it (them, that Garris understood that he should
treat the weapon as if it were |loaded until he personally made
certain that it was not | oaded, and that he intended to use the
weapon in a |awful manner. Garris also received a “Youth
Handgun Saf ety Act Notice” distributed by the Bureau of Al cohol,
Tobacco and Firearns, which read: “Safety storing and securing
firearms away from children wll help prevent the unlawf ul
possessi on of handguns by juveniles, stop accidents and save
lives.”

3. Garris received from On Target a |ockable box and
padl ock provi ded by appell ee and he was offered a trigger |ock?
whi ch he coul d purchase as an additional safety precaution.

4. The undi sputed material facts, for purposes of the
Motion for Summary Judgnent, extracted from the conplaint are
that Garris stored the pistol under his mattress and stored the

magazi ne contai ni ng bullets on a book shelf; that three-year-old

SGarris’s affidavit disputes this assertion.
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Jordan found the gun and the | oaded magazi ne and, “having seen
sem -automatic pistols | oaded and fired on tel evision, was able
to put the magazine clip in the gun” and the gun discharged
whil e Jordan “played with the gun.”

The trial judge was, in the first instance, required to
determine if the allegations set forth in the conplaint stated
a cause of action in strict product liability and, if so,
whet her appellant’s claim on the above material facts, if
undi sput ed, survives the Mtion for Summary Judgnent.

Appel | ant argued in her opposition to the notion that the
handgun was defective and unreasonably dangerous under the risk-
utility test, “[b]lecause the risk from excluding child safety
features outweighs the utility of that exclusion, and because
alternative safer designs could have been adopted econom cally

L She also argued that, because it was reasonably
foreseeable to appellee that “any warning to store the gun
| ocked and unl oaded would not be followed by a significant

proportion of gun owners,” Garris’s inproper storage of the gun
did not constitute m suse and thus could not defeat the design

defect claim?*?

“Appel | ant advanced two further | egal argunments. First, she
asserted that Garris’s actions could not bar recovery because
“[t] he negligence of a parent nay not be inputed to an infant

.” See Md. Code (1998 Repl. Vol.), Cts. & Jud. Proc. § 10-

(continued...)
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The opposition was acconpanied by two affidavits, one of
whi ch was given by Garris. The contents of Garris’s affidavit
are consistent with the facts relied upon by appellee, except
for his assertion that “[n]o one at On Target or el sewhere ever
offered to sell nme a trigger lock or explain the need for one.
| ndeed, the first tinme | ever saw a trigger |lock was on August
20, 1999,” three nonths after Jordan’s death. Garris also
stated that he “glanced through the owner’s manual” when he
purchased the gun, but did “not recall reading any warnings
regardi ng storage of the gun.” This statenent is arguably in
conflict with DeCarlo’s version of events.

The affidavit of Stephen P. Teret also acconpanied

appel l ee’s opposition. Teret is a professor at the Johns

4(...continued)

910. Under this provision, a parent’s negligence cannot
precl ude recovery by an infant unless it is an "independent and
superseding cause of the child's injuries.” Caroline .

Rei cher, 269 M. 125, 130 (1973). The relevant inquiry is
“whet her what occurred reasonably was to have been anti ci pated
as a result of . . . the defendant's acts or omssions . . .~
ld. at 133 (quoting Farley v. Yerman, 231 Md. 444, 450 (1963)).
We note that this is substantially simlar to the foreseeability
test used in the msuse inquiry, see Sinpson v. Standard
Contai ner Co., 72 M. App. 199, 206 (1987), so that actions
constituting m suse are necessarily a supersedi ng cause of the
injury. Because we determne that Garris’s actions constituted
m suse as a matter of law, we do not reach this argunent.

Second, appellant argued that the warni ngs acconpanyi ng t he
gun were defective, a contention that has been abandoned on
appeal . See supra note 2 and acconpanying text.
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Hopki ns School of Hygiene and Public Health and the director of
t he Johns Hopkins Center for Gun Policy and Research. In |arge
part, the affidavit consists of a recitation of statistics on
unintentional firearm deaths and wunsafe firearm storage
practices culled from a conpendi um of government conpil ations
and articles in nedical journals. Of the ten articles cited,
two were co-authored by Teret. The affidavit also contains a
nunmber of wunattributed factual assertions:

VI, A recent study has found that boys
will play with a gun they find in
a seemngly safe environnment,
including pulling the trigger of
the gun, as if it were a toy.

| X. For nor e t han a century, gun
manuf act urers have been aware of the
ri sk that handguns pose to children.
Beginning in the late 1880[']s, Smth &
Wesson designed and marketed a handgun
they said could not be operated by an
ordinary child under the age of 8.

11. A well-recogni zed and accepted tenet of
the discipline of injury prevention is
t hat a nore effective nmethod of
preventing injuries to children is to
design safety into products than to
instruct the users and owners of the
products to behave in a safe manner at
all tines.

Teret’s affidavit al so contains several opinions. He attributes

to an editorial that he co-authored the opinion that “chil dproof
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or personalized handguns, which are operable only by authorized
users, are viable design options . . . .” He also opines:

Based upon the incidence of unintended gun-
rel ated deaths to children, the know edge of
preval ent unsafe gun storage by adults in
homes with <children, the existence of
f easi bl e desi gn changes that could nmake guns
nore child resistant, and the relative
i neffectiveness of warnings and i nstructions
conpared to product nodifications for the
protection of children, it is nmy opinion
that the reliance by [appellee] on materials
inits owner’s manual and the provision of a
| ockabl e carrying case was inadequate to
protect children fromthe risk of unintended
gun deat h.

There was also a third exhibit attached to appellant’s
opposition, a picture of a handgun |abeled, “Smth & Wsson
chi | dproof handgun, circa 1894.”

The opposition to a nmotion for summary judgnment must be
supported by “facts that would be adm ssible in evidence .
.” Bond, 96 Md. App. at 134; see Vanhook v. Merchants Mit. Ins.
Co., 22 M. App. 22, 26 (1974) (“Each opposing party is given
anpl e opportunity to place before the court facts which, on the
one hand, show that he [or she] is entitled as a matter of |aw
tothe ruling he [or she] seeks, or on the other hand, show t hat

a fact, material to the opponent’s position, is disputed.”)® In

SThe standard for reviewing an evidentiary determ nation
made during a court’s consideration of a sunmmary judgnent notion
is unclear. Conpare Inbragugliov. Geat Atlantic & Pacific Tea

(continued...)



5(...continued)

Co., 358 MI. 194, 205 (2000) (affording the trial court no
def erence in holding that an unsworn statenment “was not part of
the record properly considered on summary judgnment.”), wth
Hartford Accident & Indem Co. v. Scarlett Harbor Assocs. Ltd.
P’ ship, 109 Md. App. 217, 287 (1996), and Helinski v. Rosenberg,
90 Md. App. 158, 167-71 (1992) (each reviewing a trial court’s
rejection of a purported expert witness' s affidavit on sumrmary
judgment under the abuse of discretion standard). Here, our
hol dings regarding Garris’'s affidavit and the purported
phot ograph of the Smth & Wesson handgun woul d be t he sanme under
ei ther standard. It is unclear from the trial court’s oral
opi nion whether it considered Teret’s expert opinion.

VWhich brings us to the issue of msuse.
[ Apel lant’s] reaction [is] that it 1is
f oreseeable this type of accident would
happen, that the affidavit attached to
plaintiff’'s response spells out, this kind
of outcome is very foreseeable that this
type of accident is going to happen; and
[ appel | ee’ s] response to that is there is no
evidence that it happens with our gun when

we sell it with a lock box and with our
war ni ngs. But | don’'t think that that
really IS rel evant In terms of
foreseeability issues because, if it 1is,

then the case should go forward and have
di scovery to find out if the lock box and
the instruction mnual makes [sic] any
di fference whatsoever. There is nothing in
front of me to indicate it does. So | would
have to guess and assune it does. And |I'm
not prepared to do that.

In fact, based upon what’s in the affidavit,
there would be no reason to do that based
upon what is in the affidavit. If | want to
take a guess based upon the affidavit, the
guess would be in the opposite direction.
But | don't believe it is ever appropriate
for the court to guess and certainly not
appropriate for the court to nake guesses on
(continued...)
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Vanhook, we offered a list of nmethods of placing such facts
before the court, including by affidavit, deposition transcript,
answers to interrogatories, adm ssions of facts, stipulations,
and, under some circumstances, pleadings. Vanhook, 22 M. App.
at 26-27. Turning to the adm ssibility of the facts all eged by
appellant, we first note that there is no basis for the
adm ssion of the purported photograph of the Smth & Wsson
handgun. See MI. Rule 5-901 (2001) (requiring “evidence
sufficient to support a finding that the matter in question is
what its proponent <clains” as a “condition precedent to
adm ssibility.”). Appellee did not raise this infirmty before
us or the trial court, however, so we nust treat the photograph
as authentic.

An affidavit submtted in oppositionto a notion for summary
j udgment “nust show that the person making it has personal
know edge of and is conpetent to testify to the facts stated.”
Vanhook, 22 M. App. at 26. “An affidavit suffices in the
sunmary judgnment context to place before the court a fact that,

if testified to by the affiant at trial, would be adm ssibl e,

5(...continued)
nmotion for summry judgment. So | won't do
t hat .

We are therefore left without an exercise of discretion to
review, and we nust consider the i ssue de novo.
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even though the affidavit itself generally is not adm ssible at
trial.” Inbraguglio v. Geat Atlantic & Pacific Tea Co., 358
Md. 194, 207 (2000). Garris’'s affidavit neets these standards.

The adnmissibility of Teret’s affidavit is nmore problematic.
The affidavit contains an affirmance that its contents are based
on personal know edge, but the adm ssibility of some of the
statements is at issue. First, M. Rule 2-311(c) (2001)
requires a party to “attach as an exhibit to a witten notion or
response any docunment that the party w shes the court to
consider in ruling on the notion or response . . .” See Bond,
96 Md. App. at 135 (confirmng that a “party noving for summary
judgnent, like a party filing any other notion, must conmply with
Mi. Rule 2-311.7). Al t hough the affidavit mentions eleven
studies, ten of them by nane, and one editorial, none of the
docunments were attached to appellant’s opposition. Thi s
om ssion deprived the court of the opportunity to exam ne the
details of the studies in order to assess the basis for Teret’s
expert opinion. Because a full citation and a short description
were given for each study, however, appellant’s failure to
conply with the technical requirenments would not have been a
proper basis for the grant of summary judgnment. See Bond, 96
Md. App. at 141 (reversing grant of summary judgment where

nmoving party “did not identify and attach any pleading,
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deposition, interrogatory answer, adm ssion, affidavit, or other
docunment” denpnstrating the absence of a genuine issue of
material fact); Brown v. Suburban Cadillac, Inc., 260 M. 251,
256-57 (1971) (affirmng grant of summry judgnment where
opposi ng party’s af fidavit cont ai ned only general i zed
al |l egations and repeatedly “refer[red] to a ‘ power of attorney,’
but [did] not produce such a docunent or state any particul ar
facts which would support the allegations nmade concerning its
exi stence.”).

Appel | ee argues on appeal that the studies described in
Teret’s affidavit are “immterial to the foreseeability of
Garris’s specific msconduct with this specific firearm wth
its features and warni ngs, by [appellee].” The Court of Appeals
stated in Locke, Inc. v. Sonnenleiter, 208 M. 443, 447-48
(1955):

The rule followed by the majority of the
cases is that if the evidence as to past

acci dent s, t endenci es or defects is
sufficiently rel evant and illum nating
because there is simlarity of time, place
and circunstance, it will be adm ssible -

not as direct evidence of negligence but to
show t he exi stence of a danger or defect in
the character of a place, met hod or
appl i ance and to show knowl edge or notice of
t he danger or defect on the part of the
def endant, wunless, in its discretion, the
trial court believes it will cause an unfair
surprise or confusion by raising collateral
i ssues.
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(Citations omtted), cited in Cutlip v. Lucky Stores, Inc., 22
Mi. App. 673, 696 (1974).

In Ell sworth v. Sherne Lingerie, Inc., 303 wd. 581 (1985),
t he Court of Appeals discussed the adm ssibility of certain
governnment reports on “deaths, injuries and econom c | osses
resulting from accidental burning of products, fabrics, or
related materials . . . .” 1d. at 600 n.15. The plaintiff in
El | sworth, who was injured when her nightgown caught on fire,
brought a strict liability action against the «clothing
manuf acturer. Although the fabric of the nightgown net federal
flanmability standards, the plaintiff alleged that the fabric’'s
propensity to ignite rendered it unreasonably dangerous. The
evidence in question was focused on “the incidence and severity
of burns caused by ignition of clothing that was subject to the
Federal standard . . . .” 1d. at 601. W held that the trial
court erred in excluding this evidence because “[t]he reports
are material to the issues and tend to establish the proposition
that the nightgown as sold was unreasonably dangerous to
prospective users . . . .” 1d. at 602.

In the case sub judice, the governnent statistics cited by
Teret have no relevance to the issues on sunmmary judgnent. He
descri bes the docunents as |listing the nunber of children under

five and under ten who suffered “unintentional, gun-related
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deat hs.” Judging, as we nust, solely from T Teret’s description,
the statistics contain no information on how these deaths
occurred, such as what types of guns were involved, where the
guns were found, whether the guns were equipped with safety
devi ces, or even whether the guns were in the possession of
children when the shootings occurred. Unli ke the evidence in
Ell sworth, where the flammability of a fabric neeting the sane
governnment standard as those studied was directly at issue,
t hese governnment statistics are of little probative value. The
unnamed “recent study” finding that “boys will play with a gun
they find in a seemngly safe environnent” is |likew se patently
| acking in probative val ue.

The published studies cited by Teret vary in their focus.
One article co-authored by Teret studied 88 unintended gunshot
deaths of children in California, finding that a substantia
nunber were self-inflicted and involved handguns that were
stored | oaded and unl ocked. Teret's other article studied 131
such deaths, finding that the mpjority involved handguns and
that, of those handguns, nine were manufactured by appellee.
These studies are slightly nore simlar to the case before us,
but are still not sufficiently probative to be adm ssible. See

Locke, 208 M. at 447-48 (discussing the danger that “evidence

as to past accidents” may cause “confusion by raising coll ateral
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issues.”). Appellee has not denied the foreseeability of young
children playing with and being injured by handguns, or even of
handguns being i nproperly stored. |Its m suse argunent focuses,
rather, on the warnings it gave, and the foreseeability of a
handgun owner inproperly storing one of its handguns despite
t hem The four studies cited that give statistics solely on
i nproper storage suffer fromthe sanme infirmty.

Two of the studies cited by Teret go beyond the recitation
of statistics on unsafe gun storage in houses with children.
One states that “[s]afety instruction . . . even if provided by
the mlitary or in a formal class, is not associated with safe
gun- handl i ng procedures as they relate to keepi ng guns | oaded.”
The other study found that “[i]ndividuals who received firearm
training were significantly nore likely to keep a gun in the
honme both | oaded and unl ocked,” and concluded that “conplete
reliance on the training strategy may be m splaced.” It is
uncl ear, however, what safety procedures were taught in these
cl asses, or indeed whether the “firearmtraining” in the second
study included safety instruction at all. Moreover, appellee’s
m suse theory in this case relies on the warnings and
instructions contained inits manual, not in a class. Appellant
failed to establish sufficiently the relevance of any of these

studies in its submssion in opposition to the notion for
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summary judgnment; they therefore were not properly before the
court.

At the summary judgnent stage, the court was correct in
assumng the truth of Teret’s statenent that “[f]or nore than a
century, gun manufacturers have been aware of the risk that
handguns pose to children.” The same is true of his statenent
that to design a product with safety features is a nore
effective nethod of preventing injuries to children than safety
i nstructions.

The two opinions contained in Teret’'s affidavit were
dissimlar. The first, expressed as a summary of the contents
of an editorial Teret co-authored, is that “the design of
handguns can be nodified to increase the safety of children,”
and that “childproof or personalized handguns . . . are viable
design options for handgun manufacturers.” As the Court of
Appeal s stated in Beatty v. Trail master Products, Inc., 330 M.
726, 741 (1993), “an expert opinion derives its probative force
from the facts on which it is predicated, and these nust be
legally sufficient to sustain the opinion of the expert.”
(Citation and internal quotation omtted). Teret’s opinion on
the viability of safer design options is supported, albeit
t enuously, by the factual assertion about the Smth & Wesson

handgun. In the absence of the studies he cited in the
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affidavit, whose rel evance was not established, Teret’'s other,
nore conprehensi ve opinion may be restated as foll ows:

Based upon the existence of feasible design

changes that could make guns nore child

resistant, and the relative ineffectiveness

of warnings and instructions conpared to

product nodifications for the protection of

children, it is ny opinion that the reliance

by [appellee] on materials in its owner’s

manual and the provision of a |ockable

carrying case was inadequate to protect

children from the risk of wunintended gun

deat h.
If we assume Teret’s remmining factual assertions to be true,
this opinion, too, is supported by a sufficient factual basis.

In summary, there were two main issues before the tria

court as it considered the notion for summary judgment: (1)
whet her the handgun sold to Garris was in a defective condition
and unreasonably dangerous; and (2) whether Garris’s inproper
storage constituted an unforeseeabl e m suse of the handgun. The
only facts in dispute were whether Garris was offered a trigger
| ock when he purchased the handgun, and how thoroughly Garris
and the On Target salesman reviewed the instruction manual on
the day of the purchase. These areas of dispute were not
sufficient to defeat summary judgnent; however, neither was
di spositive of the two issues outlined above.

The undi sputed facts, including the warnings contained in

the instruction manual, the delivery to Garris of a | ockbox and
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padl ock, and the circunstances of the accident, constituted a
core of material facts upon which the | ower court could properly
determne the entitlenent to judgnent as a matter of law.  For
her part, undi sputed were appellant’s subm ssions that the gun
manuf acturers have been aware of the dangers of handguns to
children for over a century, that childproof and personalized
handguns are vi abl e desi gn opti ons, that design i nprovenents are
nore effective than safety instructions in preventing injuries
to children, and that “the reliance of [appellee] on materials
inits owner’s manual and the provision of a |ockable carrying
case was 1inadequate to protect children from the risk of
uni nt ended gun death.”

The court, therefore, had facts which were material to the
resol ution of the controversy before it and upon which it coul d
properly decide which party was entitled to judgnent as a matter
of law, notw thstanding the disputed claimof appellee that it
made a trigger |lock available to Garris and that DeCarl o did not
review the warnings and instructions with him In other words,
accepting as true the facts that DeCarlo had not offered a
trigger lock and that he had not discussed the warnings and
instructions with Garris, these assuned facts, in conjunction
with the undisputed facts in support of appellant’s opposition

to the nmotion for summry judgnent di scussed, supra. ,
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represented the putative evidence in the |ight nost favorable to
appel lant. Thus, fromthe undi sputed facts and facts assunmed to
be true relied upon by appellant, for purposes of the notion, as
wel |l as the undisputed facts relied upon by appellee, the trial
court had before it the material facts to rule on the notion for
sunmary judgnment. Specifically, it could nmake a determ nation
as to whether, in contenplation of controlling | egal authority,
t he handgun sold to Garris was in a defective, unreasonably
dangerous condition and whether the inproper storage of the
handgun by Garris constituted an unforeseeable m suse of the
gun.

Morever, appellant’s attenpt to create a factual dispute
that DeCarlo offered a trigger lock is wunderm ned by her
position before us at oral argunent, urging that the external
trigger lock the salesman said he mde available did not
constitute the type of safety device that would have corrected
the alleged defect. Halliday al so maintained, at oral argunent
before us, that irrespective of how prom nent or graphic the
written warnings i ssued at the tine of sale had been, they would
not have operated to render Garris’s violation of State law in
t he manner of storing the handgun, his negligence in storing the
gun under the mattress and his |lack of supervision of a three

year ol d unforeseeable. Thus, appellant’s attenpt to generate a
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fact ual di spute regarding whether DeCarlo reviewed the
instructions and warnings is adverse to her stated position that
Garris’s course of conduct shoul d have been foreseeabl e despite
any war ni ngs which may have been given.

The dissenting opinion posits that our deci si on
“unjustifiably renoves fromthe trier of fact” (1) whether the
i ncorporation of a safety device is a workable design option
under the risk-utility test; (2) whether the storing of the
handgun under a mattress i s reasonably foreseeabl e and therefore
not a m suse of the product; and (3) whether the warnings or
instructions provided by appellee sufficiently warned agai nst
t he reasonably foreseeable, yet unintended or incorrect use of
t he product. As we have noted, appellant insists that no
war ni ngs would have been sufficient, thereby renmoving the
adequacy of those warnings as a factual issue for subm ssion to
the jury. Regar di ng whet her the reasonable foreseeability of
storage of the handgun under a mattress was a factual matter, we
conclude, infra, that such storage of the handgun under the
circunstances, sub judice, i.e., wthin the reach of an
unsupervised three-year old in violation of State | aw,
constitutes msuse as a matter of [|aw. Even were we to
det er m ne whet her i nproper storage of the handgun was reasonably

foreseeable is a factual matter, appellee would nonethel ess be
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entitled to summary judgnment in the case at hand, given that
Maryland law is that the risk-utility test is inapplicable to
handguns which do not malfunction. No factual 1issue is
generated because it is immterial as to whether the
i ncorporation of a safety device is a workable design option
under a standard — the risk-utility test — that does not apply.
For the reasons we set forth, infra, the undisputed facts which
are material establish that the handgun did not mal function and
was, therefore, not defective and appellant’s inproper storage
and failure to heed warni ngs constituted an unforeseeabl e m suse

of the handgun.

KELLY v. R G I NDUSTRI ES: THE HOLDI NG OR OBl TER DI CTUM
Appel | ant characterizes as dictumthe Court’s statenent in
Kelly that the risk-utility test is inapplicable to a handgun
unless it mal functions. See 304 Md. at 138. The termdictumis
an abbreviated formof obiter dictum which is translated as “a
remark by the way.” Black’ s Law Dictionary 454 (6th ed. 1990).
It refers to a statenment nmade by a court “incidentally or
collaterally, and not directly upon the question before him or
upon a point not necessarily involved in the determ nation of

the cause . . . .” ld. at 1072. Ohiter dictum | acks the

authority of adjudication. Stover v. Stover, 60 M. App. 470,
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476 (1984); see Bryan v. State Roads Commin, 115 Md. App. 707,
712-13 (1997). It is not entitled to the precedential weight
af f orded t he hol ding because it does not receive “the deliberate
and consi dered judgnent” used in phrasing the holding. State v.
Wl son, 106 Md. App. 24, 36 (1995).

Kell ey came before the Court of Appeals on certification
fromthe United States District Court. The Court rephrased the
four certified questions as three new questions® and dealt with
them seriatum 304 Md. at 131. The Court first addressed the

guesti on of whet her a handgun manufacturer or marketer could be

The rephrased questions were as foll ows:

1) Ils the manufacturer or marketer of a
handgun, in general, |iable under any
strict liability theory to a person

injured as a result of the crimnal use
of its product?

2) |s the manufacturer or marketer of a
particul ar category of small, cheap
handguns, sonmetinmes referred to as
" Sat ur day Ni ght Speci al s, " and

regularly used in crimnal activity,
strictly liable to a person injured by
such handgun during the course of a
crime?

3) Does the Rohm Revol ver Handgun Mode
RG38S, serial nunmber 0152662, fall
within the category referred to in
question 27

304 Md. at 131.
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hel d |i abl e under strict liability theories for injuries such as
Kell ey’s. It found that Iliability could not be based on
Rest atement (Second) of Torts 88 519 and 520 (1965) governing
abnormal | y dangerous or ultrahazardous activity because this
doctrine “does not apply to the manufacture or marketing of
handguns.” [Id. at 133.

The Court next |ooked to the applicability of Restatenent
(Second) of Torts 8 402A, which holds liable the seller of a
product “in a defective condition unreasonably dangerous.” |Id.
at 134. Applying the *“consuner expectation” test, the Court
found that a normally operating handgun is not in a defective
condi ti on. ld. at 136. It then turned to the alternative
“risk-utility” test, finding that it can only be used “when
sonet hing goes wrong with a product.” Id. at 138. Because “a
handgun which injured a person in whose direction it was fired

wor ked precisely as intended,” the risk-utility test was
“Inapplicable to the present situation.” |d. The Court then
considered whether to extend the comon law to make the
manuf acturers and marketers of handguns liable for gunshot
injuries, but determned that this “would be contrary to
Maryl and public policy as set forth by the Legislature.” 1d. at

144.
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Turning to its second rephrased question, the Court found
that the class of handguns known as “Saturday Ni ght Specials”
was intended for and suited to uses that were inconsistent with
Maryl and public policy. 1Id. at 147-53. It also took notice of
“the ever grow ng nunber of deaths and injuries due to such
handguns being used in crimnal activity,” id. at 157, and
determ ned that “the manufacturer or marketer of a Saturday

Ni ght Special knows or ought to know that the chief use of the

product is for crimnal activity,” id. at 156. The Court thus
recogni zed “a separate, limted area of strict liability for the
manuf acturers, as well as all in the nmarketing chain, of
Saturday Night Specials.” ld. at 157. Finally, the Court

answered the third rephrased questi on, whether the handgun t hat
caused Kelley s injuries was a Saturday Ni ght Special, in the
affirmative.” 1d. at 159-61.

The Court’s statenment that the risk-utility test was
i napplicable to “a handgun which has not mal functi oned” was not
obiter dictum Based on the structure and history of the
deci si on, pellucidly, the Court mde this finding not

“incidentally or collaterally,” but in response to Kelley’s

"The Court also discussed the effective date of the
“modi fication of Maryland common |law tort principles” it had
f ashi oned. ld. at 161-62.
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contention that R G Industries was |iable under 8 402A. As the
Court of Appeals stated in State v. Board of Education, 346 M.
633, 641 (1997), “[a]n appellate court’s rejection of a reason
given by a litigant for the relief sought in the case is not
‘dicta.’” Moreover, the procedural posture of the case
necessitated answering each of the questions certified by the
U.S. District Court, making consideration of the applicability
of Restatenment (Second) of Torts 8 402A was absolutely
necessary. Thus, the holding, in Kelley, that the risk-utility
test is inapplicable to handguns is neither “incidental” nor
“collateral” to the decision and, indeed, the Court set forth an
extensive explication in support of that hol ding.

None of the cases which have construed Kel | ey has overt urned
Kell ey or have rejected its ultinmate holding that “the risk[-]
utility test cannot be extended to inpose liability on the maker
or marketer of a handgun which has not mal functioned.” Kelley,
304 Md. at 138. Al t hough the Court of Appeals has cited to
Kell ey several tinmes, none of its opinions has addressed this

speci fic aspect of the decision.?

8The mpjority of these cases have discussed the Court’s

ability or willingness to nodify the comon | aw. See Parker v.
State, 337 Md. 271, 283 n.7 (1995); State v. Hawkins, 326 M.
270, 292-94 (1992); Owens-Illlinois, Inc. v. Zenobia, 325 M.

420, 469-70 (1992); Murphy v. Ednmonds, 325 Md. 342, 362 (1992);
(continued...)
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This Court has dealt with the issue in two opinions, and
whil e we distingui shed both cases from Kell ey, we have neither
gquestioned nor rejected it. In C & K Lord, Inc. v. Carter, 74
vd. App. 68 (1988), we applied the risk-utility test in finding
that a conveyer belt in which the plaintiff’s arm was injured
was defective. W stated that “although the Kell ey | anguage [on
mal function] is clearly applicable to instrumentalities such as
handguns, it is inapplicable where as here, the design defect is
the failure to include a safety device . . . .” 1d. at 86. W
foll owed the Kell ey mal function requirenent in the end, however,
finding that the conveyer had mal functi oned before applying the

risk-utility test. 1d. W also applied the risk-utility test

(...continued)

Erie Ins. Co. v. Chops, 322 Ml. 79, 91 (1991); Gaver v. Harrant,
316 Md. 17, 28 (1989); Mles Labs., Inc. Cutter Labs. Div. v.
Doe, 315 Md. 704, 724 (1989); Anne Arundel County v. Fraternal
Order of Anne Arundel Detention Oficers & Personnel, 313 M.
98, 106-07 (1988); Ireland v. State, 310 Md. 328, 331 (1987);
Harris v. State, 306 wd. 344, 357 (1986). O hers have di scussed
the prospective nature of such nodifications, see Julian v.
Chri stopher, 320 Md. 1, 10-11 (1990); American Trucking Ass’ns,
Inc. v. Goldstein, 312 M. 583, 592 n.7 (1988), or the
interaction of these nodifications with | egislative policy, see
State v. Weigmann, 350 Md. 585, 606-07 (1998); Telnikoff wv.
Mat usevitch, 347 M. 561, 580 (1997); Medical WAaste Assocs.
Inc. v. Maryland Waste Coalition, Inc., 327 Md. 596, 623 (1992);
Gaver, 316 Mi. at 35-36 (Adkins, J., dissenting); Ireland, 310
Md. at 331-32. Two cases have di scussed Kelley’s hol ding on the
subj ect of abnormally dangerous activities. See Rosenblatt v.
Exxon Co. U. S. A, 335 MI. 58, 71-74 (1994); Washi ngton Subur ban
Sanitary Comm n v. CAE-Link Corp., 330 Md. 115, 141 n.14 (1993).
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to find a product defective in Ziegler v. Kawasaki Heavy
| ndustries, 74 M. App. 613 (1988), Ilimting the Kelley
mal function requirement to “the narrow context of handguns” or
possi bly of other products whose “normal function . . . [is] to
bring about serious injury.” Id. at 622-23. W stated, however,
that “the absence of a safety device may clearly be a design
defect, even in a product which does not ‘malfunction.’”” Id. at
623.

This statenent in Ziegler gave rise to a line of cases, each
applying the risk-utility test to a product which had not
mal functioned but which allegedly had the design defect of
failing to include a safety device. See, Klein, 92 MI. App. at
486 (1992); Nicholson v. Yanaha Motor Co., 80 Md. App. 695, 717-
19 (1989). In one case, we extended this doctrine by applying
the risk-utility test to a product whose design fl aw was not the
absence of a safety feature but nonetheless had “an indirect

i nfluence on safety . . . [by] mak[ing] it less likely that
the safety feature [would] be utilized.” Valk Mg. Co. V.
Rangaswany, 74 Md. App. 304, 317 (1988), rev’'d on other grounds
sub nom Montgonery County v. Valk Mg. Co., 317 Ml. 185 (1989).
Nevert hel ess, neither this Court nor the Court of Appeals has

applied the risk-utility test to a handgun, nor has either Court
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guestioned the holding in Kelley that the risk-utility test is

i napplicable to a handgun that has not malfunctioned. See

Kell ey, 304 Md. at 138.

MALFUNCTI ON

A handgun that has perfornmed as expected cannot be said to
have “mal functi oned” within the anbit of Restatenent (Second) of
Torts 8 402A, as construed by Kell ey. A handgun is a unique
product in that “its normal function is to propel bullets with
deadly force.” Kell ey, 304 M. at 136. Not every fatal
acci dent caused by a handgun can be considered a mal function,
t hen, because a handgun is “dangerous[] by its very nature.”
ld. at 136. As the Kelley Court stated, “In the case of a
handgun which injured a person in whose direction it was fired,
t he product worked precisely as intended.” 1d. at 138.

We di scussed the concept of mal functionin C & K Lord, when
an enployee in a chicken rendering plant was injured by a
conveyer. The stick with which he was cl eaning the conveyer was
caught in a pinch point and his arm drawn up into the belt’s
roller. For guidance, we |ooked to Duke v. Gulf & Western Mg.,
660 S.W2d 404 (Mo. App. 1983), a case cited in Kelley as an

exanpl e of a malfunctioning product. “In Duke, the plaintiff
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was operating a die-press when ‘sonething struck himin the head
and the next thing he knew, his hands were in the press.”” C &
K Lord, 74 M. App. at 85 (quoting Duke, 660 S.W2d at 407).
The press descended on the plaintiff’s hands, causing serious
injuries. W concluded that Duke was “extrenely anal ogous” to
t he case before us and reasoned that

t he subject conveyer’s “normal function” is

to transport feathers to cookers. The

conveyer did not work  “precisely as

i ntended” when it caught Carter’s hand.
ld. at 86. We held that the conveyer had mal functi oned and t hat
the trial court “did not err in instructing the jury on the
risk[-Jutility test.” Id.

The Kelley Court also cited Barker v. Lull Engineering

I nc., 5736 P.2d 443 (Cal. 1978), and Back v. W ckes Corporati on,
378 N.E. 2d (Mass. 1978), as exanples of mal functioning products.
See Kelley, 304 M. at 138. In Barker, a notor home was
involved in a highway accident and ran off the road. When the
vehicle struck a roadside fence, it burst into flames, killing
all four of its passengers. The Back plaintiff’s injuries
occurred when the construction | oader he was operating becane
unbal anced and ti pped over. As the plaintiff scurried away from

the |oader, he was struck by a piece of falling |unmber and

seriously injured. In both cases, the injuries were caused by
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sonething other than the normal function of the product
i nvol ved. The normal function of a notor home is to convey
passengers al ong roadways. The normal function of the lift in
Back was to remain stationary while lifting a |oad.

To be sure, the question is partially one of definition.
The outcome of the malfunction inquiry is largely detern ned by
how narrowmy or broadly the normal function is defined. For
exanpl e, had we defined the normal function of the conveyer in
C & K Lord nore broadly as “carrying objects in the direction in
which the belt is noving,” we would have found no nmal functi on.
But when the product in question is a handgun, we are not |eft
to our own devi ces. The Court of Appeals has already defined
the normal function of a handgun — “to propel bullets wth
deadly force.” Kelley, 304 Ml. at 136. In the case sub judice,
the fact that the gunshot resulted in the tragic death of a
young boy does not transformthe propul sion of the bullet into
a mal function. Appel l ant would have us define the normal
functions of a gun as “law enforcenent, sport, and home and
busi ness protection,” citing the exceptions to the crinme of
wearing, carrying, or transporting a firearm contained in M.
Ann. Code, art. 27, 8§ 36B(c) (1957, 1996 Repl. Vol., 2000 Cum
Supp.). Each of these suggested functions, however, relies on

the nore basic function that renders a handgun useful - the
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propul sion of a bullet with great force. In reliance on the
Kell ey Court’s definition, we conclude that the handgun in this
case did not mal function.

The strict liability concepts of Restatenent (Second) of
Torts 8 402A were never intended to apply to instrunmentalities,
such as handguns, whose normal functions are to cause death or
inflict serious injury. Section 402A was rooted in the ancient
conmmon | aw concept holding “those engaged in the business of
selling food intended for human consunption . . . to a high
degree of responsibility for their products.” Rest at enent
8 402A cnt. b. The drafters of the Restatement foll owed nore
nodern cases that “extended this special rule of strict
liability beyond the seller of food for human consunpti on
to cover the sale of any product which, if it should prove to be
defective, my be expected to cause physical harm to the
consunmer or his property.” Id.

Because the products liability concept began with foods,
many of the illustrations used in the conment to 8 402A refer to
products intended for human consunpti on. These illustrations
are instructive nonetheless. For exanple, comment i focuses on
the provision that the product must be “unreasonably dangerous
to the user or consuner.” The coment explains that “[t]he

article sold nust be dangerous to an extent beyond that which



- 41 -

woul d be contenplated by the ordinary consuner who purchases

it,” offering the following illustrations:
Good whi skey is not unreasonably dangerous
merely because it wll nake sonme people
drunk, and is especially dangerous to
al coholics; but bad whiskey, containing a
danger ous anmount of fusel oil, S
unr easonabl y dangerous. Good tobacco i s not
unreasonably dangerous nerely because the
effects of snoking my be harnful; but
t obacco containing sonething |like marijuana
may be unreasonably dangerous.

ld. at cm. i. The propensity of whiskey to make one drunk and
of tobacco to harmone’ s lungs are well known and expected; such
dangers do not go “beyond that which would be contenpl ated by
the ordinary consuner who purchases it.” 1d. 1In the case of a
handgun, “[a] consuner woul d expect [it] to be dangerous, by its
very nature, and to have the capacity to fire a bullet wth
deadly force.” Kell ey, 304 M. at 136. The danger that a
handgun m ght injure soneone through its normal operation, then,
is not the type of hazard i ntended to be covered by Restatenent
8 402A. See generally Note: Manufacturers’ Strict Liability for
Injuries From a Well-Made Handgun, 24 Wn & Mary L. Rev. 467
(1983) (noting agreenent anong “nost authorities . . . that the
definitions [of ‘defective condition’ and ‘unreasonably
dangerous’ in 8 402A] outline a liability device known as the

consumer expectation test,” but discussing the “novel | egal
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theory of risk-utility balancing” advanced by Barker v. Lul
Engi neering Co., 573 P.2d 443 (Cal. 1978)), cited in Kelley, 304
Md. at 139.

This conclusion is supported by the partial |ist of the
types of products to which Restatement 8 402A was intended to
apply.

The rule stated in this [s]ection is not
l[imted to the sale of food for human

consunpti on, . : . although it will
obvi ously include them It extends to any
product sold in the condition . . . in which

it is expected to reach the ultimate user or

consuner. Thus the rule stated applies to

an autonobile, a tire, an airplane, a

grindi ng wheel, a water heater, a gas stove,

a power tool, a riveting machine, a chair,

and an insecticide.
Rest at ement (Second) of Torts 8 402A cnmt. d. The reporter also
lists in his notes the “products to which liability has been
ext ended” by case | aw. ani mal food, autonobiles, tires, steering
gear, airplanes, airplane instrunents, grinding wheels, cinder
bui | di ng bl ocks, electric cable, insecticide sprays, herbicide,
conbi nati on power tools, power golf carts, children’s playground
equi pnment, chairs, riveting machi nes, water heaters, and gas
st oves. ld. at reporter’s note 3. A handgun is inherently
different fromeach of these products in that it is “dangerous|]
by its very nature .

.” Kelley, 304 Md. at 136. A handgun

is designed for the sole purpose of “propel[ling] bullets with
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deadly force,” id., a purpose that has the necessary result of
endangering human life. This attribute is shared by only a few
manuf act ured products, none of which is included in the |ist of
products to which Restatenent 8§ 402A was intended to apply.

The Court of Appeal s was unequi vocal in Kelley when it said,
“We believe, however, that the risk-utility test is inapplicable
to the present situation. This standard is only applied when
sonmet hi ng goes wong with the product.” As we have noted, none
of the decisions which have emanated fromthe Court of Appeals
construing Kelley has overturned or rejected its ultimte
hol ding that “the risk-utility test cannot be extended to i npose
l[iability on the maker or marketer of a handgun which has not
mal functi oned. Although we think it alnpst too elenentary to
mention, when there has been a clear and unanbi guous
pronouncenent issued by the Court of Appeals, we are bound to

abi de by that decision.® W do not believe that the Court of

W have recognized in several previous decisions that
adherence to the decisions of the Court of Appeals is mandatory:
Onens Corning v. Bauman, 125 M. App. 454, 496 (1999) (hol ding
that “[a]lternatively, matters of public policy in the judicial
arena are relegated to Maryland's highest court — the Court of

Appeals . . . [u]lntil or wunless either avenue of redress
avai lable to appellant . . . is pursued, it is not within our
purview . . . to overrule a decision of the Court of Appeals.”);

Hans v. Franklin Square Hospital, 29 M. App. 329, 335 (1975)
(holding “[w] hatever the nmerits of the application of res ipsa
loquitur to the facts in this case, it is beyond our authority

(continued...)
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Appeal s could have spoken with any greater clarity than it did

in its decision in Kelley. Until and unless the Court of

Appeal s revisits the issue, we are bound by stare decisis.

M SUSE

Appel | ant has asserted that “the risk-utility test applies
to a claimthat the absence of a safety device renders a design
def ective.” Notwi t hst andi ng that assertion, the firearm in
guestion, nore precisely, was not equipped with an “external”
saf ety device, but did have a safety design to prevent it from
di schargi ng. \Whet her the young victi mwas abl e to di sengage the
manual safety, use of the | ockbox, proper storage of the weapon
pursuant to the warnings provided, or proper supervision of the
young child would have prevented the fatal event. Counsel for

Clifton Garris acknow edged:

9(...continued)

to decide contrary to clearly established |aw set forth by the
Court of Appeals. W are bound by stare decisis.”); and Loyol a
Fed. Sav. & Loan Ass’'n v. Trenchcraft, Inc., 17 M. App. 646,
659 (1973) (holding “The fact remains, however, that such
standard appears to be the law of this State, as enunciated in
t he decisions of the Court of Appeals discussed previously.
Unl ess those deci sions are either explained away or overrul ed by
the Court of Appeals itself, this Court nust follow what a
maj ority of its menbers discern to be the precept to be drawn
fromthem i.e., proof of fraud in a civil action, either in |aw
or in equity, nust be ‘clear and convincing.” Only the Court of
Appeal s coul d di sabuse of that notion.”
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l’min no way trying to excuse M. @Garris’'s

actions. W are not. M. Garris was
negligent in the way he stored this gun
M. Garris will suffer the consequence of

that negligence for the rest of his life.
He knows he was responsi ble for the death of
his son.

Al t hough negl i gence of the parent may not be i nputed to the
child, it is relevant on the question of whether the elder
Garris m sused what is undeniably a dangerous instrunentality.

Thus, even were we to conclude that appellee’'s failure to
include a child safety device on the handgun was a design
defect, appellee would still be entitled to summary judgment
because of his m suse of the gun. Comment h of Restatenent
(Second) of Torts 8§ 402A provides:

A product is not in a defective condition

when it is safe for normal handling and

consunpti on. If the injury results from

abnor mal handling, as where a bottled

beverage is knocked against a radiator to

renove the cap, or fromabnornmal preparation

for use, as where too much salt is added to

food, or fromabnormal consunption, as where

a child eats too nuch candy and is made il1l,

the seller is not |iable.
The m suse doctrine is based on the same principle, because if
a product “is not unreasonably dangerous when used for a purpose

and in a manner that is reasonably foreseeable, it sinmply is not

defective, and the seller will not be liable.” El |l sworth, 303

Md. at 596. M suse therefore negates a design defect claimand
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it occurs when the product in question is used in a manner not
reasonably foreseeable to the seller. ld. at 595-96; see
Si npson, 72 Md. App. at 206. The “foreseeability” test, however,
must be applied with caution

because, with the benefit of hindsight, any

accident could be foreseeable. W t hout

care, the inposition of strict products

l[iability could result in a manufacturer’s

becoming an insurer for every injury that

may result fromits product.
Si npson, 72 Md. App. at 206 (citing Phipps v. General Mdtors
Corp., 278 M. 337, 351-52 (1976)).

I n Sinpson, we exam ned whether a gasoline container was

m sused. The purchasers of the container stored it in the
basenment of their home, where they allowed two four-year-old
children to play unsupervised. The children renoved the cap
from the container and spilled or poured gasoline onto the
basement fl oor. When the resulting gasoline vapors ignited, one
of the children died and the other was severely burned. The
gasol i ne contai ner had warnings witten on two of its four sides
readi ng “Keep OQut of Reach of Children” and “Do Not Store in
Vehi cl e or Living Space.” 1d. at 207. Wth respect to the
i ssue of m suse, we said in Sinmpson, id. at 205-06:
In Ellsworth, the plaintiff was severely
burned when the flannelette nightgown she was

wearing ignited after she cane in close proximty
to a front burner on the electric stove in her
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kitchen. The plaintiff sued the seller and
manuf acturer of the nightgown on three grounds:
strict liability, negligence, and breach of
inplied warranty of fitness. The verdicts were
for the defense and the plaintiff appealed,
claimng the trial court gave erroneous jury
instructions on m suse of a product as a defense
to the strict liability claim The Court of
Appeals eventually reversed the trial court,
stating that there was insufficient evidence of
m suse to generate an issue for the jury to
consi der but not before thoroughly discussing
m suse and ot her defenses to strict liability.

The Court began by | ooking to Comment h
of Restatement (Second) of Torts 88 402A,
whi ch provides:

A product is not in a defective

condition when it is safe for

normal handling and consunption.

| f t he I njury results from
abnormal handling, as where a
bottl ed bever age i's knocked

against a radiator to renopve the
cap, or from abnormal preparation
for use, as where too nuch salt is
added to food, or from abnormal
consunption, as where a child eats
too nmuch candy and is made ill
the seller is not |iable.

The Court pointed out that problens arise in
under st andi ng the i ssue of m suse because of

t he absence of agreenent as to the

meani ng of the word. M suse has
been defined as: a use not
reasonably foreseeable . . . a use

of the product in a manner which
def endant could not reasonably
foresee . . . a use of a product
where it is handled in a way which
t he manufacturer could not have
reasonably foreseen or expected in
t he normal and intended use of the
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product and the plaintiff could
foresee an injury as the result of

the unintended use . . . a use or
handling so unusual that the
aver age consuner could not

reasonably expect the product to
be designed and manufactured to
withstand it - a use which the
sel l er, t herefore, need not
antici pate and provide for .
use of t he pr oduct whi ch
constitutes wlful or reckless
m sconduct or an invitation of
injury. (Citations omtted.)

Ell sworth, 303 M. at 594-595. The Court
concluded that "reasonable foreseeability"”
was the appropriate test. "[T]hus a seller
is required to provide a product that is not
unreasonably dangerous when wused for a
purpose and in a manner that is reasonably
foreseeable. . . . [I]f the product is not
unreasonably dangerous when wused for a
purpose and in a nmanner that is reasonably
foreseeable, it sinmply is not defective, and
the seller will not be liable." Ellsworth,
303 Md. at 596.

We ultimately hel d:

In this case, the [purchasers] stored the
gasoline can in the basement of their hone,
ignoring the adnonitions on the sides of the
can not to store it in living areas. The
[ purchasers] stored the can in an area which
allowed two unsupervised four-year-olds
access to the can. The gasoline can was not
bei ng used for the purpose and in a manner
t hat was reasonably foreseeabl e.
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ld. at 206. We held the storage of the container in the
basement to be msuse as a matter of law, thus defeating the
el ement of defect. 1d.?%0
The United States Court of Appeals for the Fourth Circuit
recently applied Maryland’ s m suse doctrine in Hood v. Ryobi
America Corporation, 181 F.3d 608 (4th Cir. 1999). There, the
mter saw the plaintiff was using had two bl ade guards shi el di ng
the saw blade. 1d. at 609. Despite clear warnings both in the
owner’s manual and on the saw itself, the plaintiff renoved the
bl ade guards and continued to use the saw. About twenty m nutes
later, “the spinning saw bl ade flew off the saw’ and seriously
injured the plaintiff. ld. at 610. The trial court granted
sunmary judgnment as to his defective design claimand the Fourth
Circuit affirmed that judgnent.
The Hood court stated that “Maryland | aw i nposes no duty to
predi ct t hat a consuner wi |l violate clear, easily

under st andabl e safety warnings . . . .7 ld. at 612. It

W& alternatively based our decision on Restatenment § 402A
comment j, which provides that when an adequate warning is
given, no products liability action will lie if the product was
safe for use in accordance with the warning. ld. at 206-07
Al t hough the parties have briefed this issue extensively, we do
not address it because the trial court’s grant of sunmmary
j udgnment was not based thereon. See Warner v. German, 100 M.
App. 512, 518 (1994). W also do not discuss Klein v. Sears,
Roebuck & Co., 92 Md. App. 477 (1992), which was based squarely
on that sanme |legal principle. Id. at 488.
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di stingui shed between warnings, such as those in Sinpson, that
guard agai nst “affirmati ve consumer m suse,” and those that are
“aimed sinply at avoiding consumer carelessness,” noting that
the latter should not be, and in Maryland have not been,
sufficient to defeat a defective design claim ld. at 612
(citing Klein, 92 Md. App. at 490-91). The court found that the
plaintiff’s affirmative m suse of the product “in violation of
clear, unm stakable, and easy-to-follow warnings” caused his
injuries, and that this m suse “defeats any claimthat the saw
is defective in design.” 1d. at 613.

In the present case, the instruction nmanual provided by
appellee stated, in relevant part, “Firearnms should always be
stored securely and unl oaded, away from children and carel ess
adults” and “Firearnms should be securely |locked in racks or
cabinets when not in wuse.”? These warnings were not
generalized, but were “clear, unm stakable, and easy-to-

follow. "% 1d. at 612. Mor eover, had they been followed, the

1There was also an instruction on the handgun itself to
read the manual before using it and general warnings throughout
the manual to use the handgun safely and to read the manual
t hor oughl y.

2Appel | ant argues that the warnings were defective because
they “do not informa consunmer of the specific danger at issue
here — the fact that young children are attracted to guns and
can fire them even at very young ages.” An effective warning,
(continued...)



- 51 -
tragi c accident in this case would not have occurred. See Mazda

Mot or of America, Inc. v. Rogowski, 105 Md. App. 318, 331 n.2

(1995) (“Warnings given to consuners are effective when the
consuner is infornmed of a way in which the product can be used
that nullifies or mtigates the risk.”). | nstead, however
Garris stored the handgun under his mattress, evidently within
reach of his son. There can be no debate that this was an
affirmative action on Garris’'s part that clearly contravened t he
war ni ngs contained in the instruction manual. Garris’s inproper
storage of the handgun was m suse, thus defeating appellant’s
def ective design claim
Appel | ant contends that storing the handgun under the
mattress was not nisuse because it was reasonably foreseeabl e,
poi nting out that “study after study has denonstrated that a
significant proportion of gun owners do not |ock up their guns
, even when children are in the household.” As noted
above, however, these studies were not properly before the court
on summary judgnent. Moreover, as the Fourth Circuit stated in

Hood, “Maryl and i nposes no duty to predict that a consunmer wl |l

2(...continued)
however, need only warn the user not to engage in the dangerous
behavior; it need not informthe user of the consequences that
may result from that behavior. See Hood, 181 F.3d at 611
(finding that a specific warning that renoving the bl ade guards
woul d | ead to bl ade detachnment was unnecessary).
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violate clear, easily understandable safety warnings . . . .”
ld. at 611. The presence of the warnings transforms the
foreseeability inquiry; the proper question is, could appellee
have reasonably foreseen that Garris would not use the | ockbox
provi ded or that he would commit acts in violation of the |aw or
ignore clear warnings and instructions provided when he

purchased the firearn? See id. In this case, we conclude as a

matter of |lawthat this behavior was not reasonably foreseeabl e.

JUDGVENT OF THE Cl RCUI T
COURT FOR BALTI MORE CI TY
AFFI RMED.

COSTS TO BE PAI D BY
APPELLANT.

Dissenting Opinion follows:



Di ssenting Opinion by Sonner, J.:

Because | understand the majority’ s opinion to create a “gun
exception” to Maryland strict products liabilitylaw, | respectfully
dissent. Themajority sopinionaffirnmsthecircuit court’s decision
to apply the consuner expectationtest, and reject therisk-utility
test, as the standard to determ ne whether the P89 pistol was
def ectively desi gned because of its failuretoinclude a safety device.
| believethe application of the consuner expectationtest is flawed
because it fails torecogni ze the evol ution of thelawfrom1985, when
t he Court of Appeal s decidedKelley v. R .G Industries, Inc., 304 M.
124, 497 A. 2d 1143 (1985), to the present. The application of current
Maryl and strict products liability lawreveal s that thecircuit court
applied the incorrect standard to determ ne defective product design.

Maryl and courts have appl i ed t he consuner expectationtest inall
strict products liability design defect clainms, unless the product
ei ther mal functions or the all eged design defect is afailureto
include a safety device. Under those two very particular
circunstances, aplaintiff isentitledtothe application of therisk-
utility test. The genesis of this rule can be traced to Phi pps v.
CGeneral Motors Corp., 278 Md. 337, 363 A. 2d 955 (1976), when t he Court
of Appeal s adopt ed 8 402A of t he Restatenment (Second) of Torts (1965),

and t he consuner expectation test standard. ThePhi pps Court, however,



stated that “in sone circunstances t he questi on of whether a particul ar
designis defective may depend upon a bal ancing of theutility of the
desi gn and ot her factors agai nst t he magni tude of the risk.” Phipps,
278 Md. at 348. Although the Phipps Court gave no exanpl es of the
“some circunstances” whentherisk-utility test is applicable, the
Court of AppealsinKelleydid. TheKelley Court announced t hat the
risk utility test

isinapplicabletothe present situation. This

standard is only applied when sonet hi ng goes

wrong with the product. InBarker [v. Lull Eng.

Co., Inc., 573 P.2d 443 (Cal. 1978)], an

unbal anced machine tipped over. In Back v.

W ckes Corp. [378 N. E. 2d 964 (Mass. 1978)], a

mot or honme expl oded, and in Duke v. GQulf &

Western Mg. Co. [660 S.W2d 404 (M. App.

1983)], a power press caught the plaintiff’s

hands. These products mal functi oned.
Kell ey, 304 Md. at 138. Thus, after Kelley, the Maryl and test for
det er m ni ng whet her a product was defecti vely desi gned was t he consuner
expectation test, unless the product mal functioned. The majority
opinionintheinstant case begins and ends its anal ysis of appellant’s
claimat this point. Themajority’s opinionentirely overl ooks the
| ast sixteen years of strict products liability |aw

Since the Court of Appeal s deci dedKel | ey and announced the first

exceptionto the consuner expectationtest, three noteworthy trends

continue to question our defective product desi gn standard. First,

because of the continued | egal criticismof the consuner expectation



test, at | east twenty-four states have adopt ed sone formof the ri sk-
utility test for determning strict products liability design defects.

See John F. Vargo, The Enperor’s New Cl ot hes: The Anerican Law
| nstitute Adorns a “New Cl ot h” for Secti on 402A Products Liability
Desi gn Defects - ASurvey of the States Reveals a Di fferent Wave, 26
U Mem L. Rev. 493 (1996). Second, the Restatenent (Third) of Torts
rej ects the consunmer expectationtest as an i ndependent standard for
j udgi ng def ecti veness of product designs. Restatenent (Third) of
Torts: Products Liability, 8 2, cnt. g (1998). Third, and nost
i nportant, this Court, beginningin 1985, beganto expandthe “sone
ci rcunmst ances” of Phipps toinclude, inadditionto malfunction, the
absence of a safety device, the very sane cl ai mmade by appel  ant. See
Trojav. Black & Decker Mg. Co., 62 Md. App. 101, 107, 488 A. 2d 516,
cert. denied, 303 Md. 471, 494 A 2d 939 (1985); C&K Lord, Inc. v.
Carter, 74 Md. App. 68, 86, 536 A 2d 699 (1988); Valk Mg. Co. v.
Rangaswany, 74 Md. App. 304, 313, 537 A 2d 622 (1988), rev’ d on ot her
grounds, Montgonery County v. Valk Mg. Co., 317 Ml. 185, 562 A 2d 2146
(1989); Ziegler v. Kawaski Heavy I ndus., Ltd., 74 vd. App. 613, 623,
539 A . 2d 701, cert. denied, 313 Md. 32, 542 A. 2d 858 (1988); Kl ein v.

Sears, Roebuck and Co., 92 Md. App. 477, 486, 608 A. 2d 1276, cert.

denied 328 Mi. 447, 614 A. 2d 973 (1992).



Appel I ant’ s cl ai mi s di stingui shabl e fromKel | ey because, alt hough
the products are simlar, theclaimis different. The majority’s
opi nion creates a “gun exception” tothe |line of cases, deci ded after
Kel l ey, that created the second exceptionto the consumer expectation

test. Thempjority apparently justifies this “gun exception” because
of the overtly dangerous propensities of a handgun. | cannot subscri be
toastrict products liability formulathat assignstheleast liability
to t he manuf acturers of the nost dangerous products. The ngjority’s
opi nion freezes the technol ogi cal advancenents of handgun safety
devi ces at 1985 | evel s. Handgun users and their chil dren shoul d not be
deprived of the sanme standards of quality and safety afforded to users
of every ot her product, because of this Court’s reluctance to holdthe
appellee liable for the P89 pistol it placed within the streamof
commer ce.

Furthernore, the majority’ s opinion unjustifiably renoves fromthe
trier of fact (1) the question of whether, under therisk-utility test,
t he i ncorporation of asafety deviceintothe P89 pistol is aworkabl e
desi gn option, (2) whether the storing of the P89 pistol under a
mattress i s reasonably foreseeabl e and t her ef ore not a m suse of the
product, and (3) whet her the warni ngs or instructions provi ded by t he
appel | ees sufficiently warned agai nst t he reasonabl y f oreseeabl e, yet
uni nt ended or i ncorrect use of the product. As the Court of Appeal s

stated i n Fenwi ck Mobtor Co., Inc. v. Fenwi ck, 258 Md. 134, 138, 265
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A. 2d 256 (1970), “[e]ven where t he underlying facts are undi sputed, if
t hose facts are suscepti bl e to nore than one perm ssi bl e i nference, the
choi ce bet ween t hose i nf erences shoul d not be made as a matter of | aw,
but shoul d be submttedtothetrier of fact.” The bal ancing of the
risk-utility test and t he question of product m suse as an i ntervening
and super sedi ng cause shoul d be determ ned by the trier of fact. |
bel i eve t he proper di sposition of theinstant case shoul d have beento
vacate the judgnent of the circuit court and remand t he case for

further proceedings.



