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Fact ual Background

On March 23, 2000, Janes Elijah Call oway, appellant, went
to the Canpus Way Exxon in Largo, Maryland to pick up his
recently serviced vehicle. Appellant demanded to test-drive
t he vehicle before paying for the repairs. The station owner,
M. Rishi Gosain, rode in the passenger seat while appell ant
drove. As to the sequence of events which foll owed, there was
conflicting testinony presented at trial.

Appel l ant testified that because the vehicle did not
function properly he drove M. Gosain back to the Exxon
station and refused to pay the bill. When they reached the
station, M. Gosain would not exit the vehicle wthout
payment. Appellant then drove away fromthe station and
repeatedly tried to get M. Gosain out of the vehicle. M.
Gosain remained in the vehicle and yelled “carjack!”.

Finally, appellant stopped the vehicle, wal ked around to the

passenger side, and pulled M. Gosain out of the side door.

M. Gosain testified that when he asked appellant to
return the vehicle to the station, appellant refused.
Appel | ant proceeded to throw M. Gosain’s cell phone out the
car wi ndow because he attenpted to call 911. Appellant then
st opped the vehicle, wal ked around to the passenger side, and

physically attacked M. Gosain. M. Gosain testified that
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appel lant ripped his shirt pocket, took $600.00, and knocked
hi m unconsci ous.

Appel | ant was charged with robbery, second degree
assault, and felony theft. On Novenber 29, 2000, a jury in
the Circuit Court for Prince George s County convicted
appel l ant of second degree assault and acquitted appellant of
robbery and felony theft. The court sentenced appellant to
ten years incarceration and suspended four years of the
sentence. As rephrased by us, appellant raises the follow ng
guestions on appeal. Finding no error, we affirmthe
convi ction.

Questi ons Presented

Did the circuit court err in allowing the prosecutor
to make certain statements about race in closing
argunment ?

1. Didthe circuit court err in admtting evidence of
appellant’s prior conviction?

Di scussi on
. Cosing Argunent
Appel | ant contends the circuit court’s failure to stop
t he prosecutor from comenting on race during closing argunent
diverted the jury's attention away fromthe facts of the case
and forced appellant to address the issue in response.
Appel | ant asserts that reference to race was inproper because

the issue was not raised during trial and was highly



prej udi ci al .
“This determ nati on of whether the prosecutor’s coments
were prejudicial or sinply rhetorical flourish lies within the

sound discretion of the trial court.” Degren v. State, 352

wMd. 400, 431 (1999) (citations omtted). An appellate court
shoul d not reverse the trial court unless there was a clear
abuse of discretion that prejudiced the accused. 1d.

In closing argunent, the prosecutor stated:

| do want to take the opportunity to say

one thing. It saddens me when this issue
cones up, because | understand how people
feel in this country as best that | can.

|’ ma person of descent that’s other than
that of the defendant and to the extent |
sit here those kind of biases, prejudice in
the country. It doesn't —

[ Def ense counsel]: Objection, Your Honor.

The Court: 1’1l let himmake the argunent.
The i ssue has been raised.

[ Prosecutor]: But, |adies and gentlenen, |
was raised in a household and I was pushed
in a baby carriage on the Lincoln Menoria
when | was a baby by ny parents. Listening
to the words of Martin Luther King, | have
heard them not only repeated in this
courtroom but nost recently |I have heard
people play the race card. Sonetines it’s
di scussed when people cone to the w tness
stand, play it to you.

Agai n, appellant’s counsel objected and the court overrul ed

t he objection. The prosecutor then refrained fromany further
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comments regarding race and continued with closing remarks.
Appel | ant’ s counsel responded in closing argunment by
addressing initially the issue of race. Appellant’s counsel
st at ed:
nobody’s playing the race card unless it’s

t he government. All right. M client got
on the stand and told you his story. He

says this is what the man said to nme. |I'm
going to see that your black ass ends up in
jail, sonmething like that. [It’s not
exactly the race card. | will suggest to

you that the State’'s attorney is trying to

play the race card. He's |ooking at an

al nost black jury. He wants themto |isten

toit. That’'s why he nentioned it.
In rebuttal, the prosecutor made no nention of race. Finally,
the court properly instructed the jury that comments nade in
cl osi ng argunment were not evi dence.

Trial courts permt attorneys great |eeway in presenting

cl osing argunents. Henry v. State, 324 Md. 204, 230 (1991).

The general rule prohibits prosecutors fromraising matters
not in evidence during closing. Degren, 352 Md. at 433

(citing Evans v. State, 333 Md. 660, 679 (1994)). The rule is

i napplicable in the instant case because the matter of race
was raised during the trial. The follow ng exchange took
pl ace between the prosecutor and appellant on cross-

exam nati on.

[ The prosecutor]: He [the victim didn't



t hreaten you?

[ Appel lant]: He called me a Nigger.

[ The prosecutor]: Before it’s a bl ack

person. Now it's a different word. You

are just trying to generate a little jury

slur by that?

[ Def ense counsel]: Objection.

THE COURT: Sust ai ned.

[ Appellant]: He told ne he will get ny

bl ack ass in jail.
Def ense counsel did not object and the issue of race was
raised. In addition, M. Gosain, the victim gave rebutta
testi nony denying the use of a racial slur against appellant.
The trial court correctly found that the issue of race was
rai sed during the trial which opened the door to comrents on

cl osi ng.

Al t hough “* appeals to class prejudice . . . are

i nproper’”, Wlhelmv. State, 272 Md. 404, 414 (1974) (quoting

Wod v. State, 192 Ml. 643, 652 (1949)), “what exceeds the

limts of perm ssible coment depends on the facts in each
case, even where the remarks may fall into the sanme genera
classification.” 1d. at 415 (citations onmtted). Even an
i mproper remark does not necessarily conpel reversal of a
conviction unless the jury was actually msled or it was

likely they were influenced to the prejudice of the defendant.



-6-

See Evans v. State, 333 Md. 660, 679 (1994); Dorsey v. State,

276 Md. 638, 653 (1976); Wlhelm 272 MJI. at 415-16.

Here, the prosecutor’s comments on race did not
constitute an appeal to class prejudice. Appellant initially
generated the issue of prejudice by alleging M. Gosain was
racist. Appellant’s testinony, although disputed and deni ed
by M. Gosain, related to M. Gosain’s notive to |lie because
of race. In closing, the prosecutor’s comments had the effect
of urging the jury not to let racial passions interfere with
the facts of the case. The coments did not constitute an
i nproper appeal to racial prejudice as a basis for deciding
the verdict.? Accordingly, the trial court did not abuse its
di scretion in permtting race to be addressed in closing.

I1. Prior Conviction

At trial, over objection, the court permtted the
prosecutor to inpeach appellant’s credibility with evidence of
a prior conviction for felony auto theft. Appellant contends
that evidence of the prior conviction was inadni ssible
because the danger of unfair prejudi ce outweighed the
probative val ue of the evidence. Appellant argues the

i npeachment evidence | acked probative val ue because the prior

The question of whether the prosecutor’s comments were
i nproper because they were the expression of a personal
opinion is not before us.
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conviction was over twelve years old and was prejudicial
because it was for felony auto theft, a crime simlar to the
current charges.

Under Maryland Rule 5-609, a trial court has discretion
over the adm ssibility of inpeachnment evidence of a prior
conviction. An appellate court gives great deference to the
trial court’s exercise of discretion and will not disturb that

di scretion unless it is clearly abused. Jackson v. State, 340

Md. 705, 719 (1995). Here, the court bal anced the proper

factors in admtting evidence of appellant’s prior conviction.

At issue is whether the trial court abused its
di scretion. Maryland Rule 5-609 inposes three requirenents
for admtting inpeachnent evidence of a prior conviction. M.
Rul e 5-609 (2001). First, the conviction nust be for either
an infanous crime or a crinme directly relevant to credibility.
Appel | ant does not dispute that a prior conviction for felony
auto theft is relevant to credibility. Second, the conviction
must be less than fifteen years old. Appellant’s prior
conviction was twelve years old and within the perm ssible
time frame. Third, the court nust bal ance the probative val ue
agai nst the prejudicial effect of the evidence.

The trial court did not abuse its discretion in
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determ ni ng that probative val ue outwei ghed the prejudice.?

Upon appellant’s notion in limne to exclude the felony auto

theft conviction, the trial court found:

The rule that governs this is Rule 5-609 .

: The evidence of conviction is not
nore than fifteen years. See sub paragraph
B doesn’t apply. The Court has to find
it’s an infamous trial or sonme other crine

as far as reliability. I'mfinding it, |I'm
wei ghi ng the bal ancing test the Appell ate
Court asked us to undergo. | have
undergone it. | believe it’s an
appropriate rule as to his credibility

out wei ghs the prejudice. [It’s obviously

the prejudice is not outweighed by the

probative value. Accordingly the notion is

deni ed.
Al t hough the statenent “the prejudice is not outweighed by the
probative val ue” suggests the prior felony theft conviction is
i nadm ssible, the statement is inconsistent with the assertion
“1 believe it’s an appropriate rule as to [appell ant’ s]
credibility outweighs the prejudice.” The context clearly
i ndi cates that the court m sspoke and found that probative
val ue outwei ghed prejudice. Appellant does not seriously
contend to the contrary. Accordingly, consistent with the

requi renents under Maryland Rule 5-609, the trial court nade

findings on the nature of the prior conviction and the tim ng

The acquittal on the theft-related crines reveals that
the jury properly considered the inpeachnment evidence for
determining credibility and not as propensity evidence.
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of events, and applied the proper bal ancing test.

In United States v. Mahone, 537 F.2d 922 (7th cir. 1976),

the court established five factors for weighing the probative
val ue of a prior conviction against the prejudicial effect.
Maryl and has adopted the foll owi ng Mahone factors:

(1) the inpeachnment value of the prior
crime; (2) the point in time of the
conviction and the defendant’s subsequent
history; (3) the simlarity between the
past crime and the charged crinme; (4) the
i nportance of the defendant’s testinony;
and (5) the centrality of the defendant’s
credibility.

Jackson v. State, 340 Md. 705, 717 (1995)(citing Mahone, 537

F.2d at 929). Mahone is helpful in the instant case. First,
a crime of theft is directly relevant to credibility. Second,
the twelve year old conviction falls within the fifteen year
period and despite the renpteness is still probative because
it directly relates to credibility. Third, although the
simlarity of the prior conviction and charged offenses wei ghs
agai nst adm ssibility, as noted previously in this opinion,
the jury acquitted appellant of the theft-related charges.
Fourth and fifth, the facts of the incident were in dispute
maki ng appellant’s testinony and credibility central to the
case. Factors one, four, and five weigh heavily in favor of

the State; factor two is slightly in favor of appellant; and
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factor three is neutral. Application of the Mahone factors
bol sters the trial court’s finding that the probative val ue of
the prior conviction outweighed the prejudice.

Appel | ant nakes a final argument that the prosecutor
exacerbated the prejudice of the prior conviction by referring
to it in closing argunent. W find no nmerit in this argunent.

The prosecutor’s comment was made in rebuttal argunment to
def ense counsel’s closing. The State may respond to coments

made by defense counsel in closing argunent. Henry v. State,

324 Md. 204, 232 (1991).
The trial court applied the proper requirenents,
consi dered the appropriate factors, and properly exercised its

di scretion.

JUDGMVENT AFFI RMED; COSTS
TO BE PAI D BY APPELLANT.



