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Appel |l ant, Brian Janes Moddecki, was convicted at a bench
trial in the Circuit Court for Baltinore County (Cahill, J.
presi di ng) of possession of cocaine with intent to distribute
and possession of cocaine. The court nerged the sinple
possessi on conviction into the conviction for possession with
intent to distribute, and sentenced appellant, as a subsequent
offender, to a term of ten years without the possibility of
par ol e. Appellant was also charged wth possession of
marij uana, but found not guilty of that offense.

The sol e question presented by appellant in this appeal

“Did the notions judge err in denying
appellant’s motion to suppress where the
State failed to prove that appellant’s
warrantl ess arrest was supported by probabl e
cause?”

At the suppression hearing, the evidence disclosed that,
during the execution of a search warrant, the police arrested an
occupant of the searched prem ses who had sold drugs to an
under cover officer, Detective Keith WIllianms, five or six tines
over a period of one to two nonths. Detective WIlianms entered
into an agreenent with the drug dealer, foregoing to arrest the
drug dealer’s friend, who was on the searched prem ses when the
warrant was executed, if the drug dealer would cooperate with

the police. Detective WIllianms testified that the drug deal er,

who was not identified at the suppression hearing, had no track



record as a confidential informant; had never made a “controll ed
buy”; had theretofore never provided information that |led to an
arrest; and was not registered as a confidential informnt.

The drug dealer told Detective WIlliams that he could
arrange a buy from a person known to himas “D,” who |lived at
1004C W son Point Road. “D’ was David Lingerfelt, appellant’s
co-defendant. Detective WIllianms also testified that the police
had received prior anonynous telephone “tips” regarding the
house on Wlson Point Road. One tip was that two white mal es,
known to the anonynmous caller or callers as “M” and *“Dave,”
were dealing drugs fromthat address. “Dave” was described as
a heavyset white male who lived at that address and who was
reportedly selling drugs at a corner near the house. “Mo”
(appel l ant) was described as a white male of “nmediuni build,
early 20's, with short hair. Anot her tip advised the police
that “Md” and “Dave” dealt drugs from the residence and that
they hid the drugs in the bushes in front of the house or in the
wooded area next to the house.

The deal er/informant tel ephoned a person at the house and
arranged a purchase of one ounce of crack cocaine, to be picked
up twenty mnutes later at a particular |ocation. A

surveill ance of the WI son Poi nt Road house was est abli shed, and

t he police observed a heavy set man cone out of the house and go
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to the bushes in front of the house for a few seconds. He
returned to the house and then, a mnute or two |ater, cane out
of it and again went to the bushes for a few seconds before
returning to the house. A short time later, a younger nman of
medi um build arrived and entered the house. Both men left the
house, went through the wooded area, and got into a waiting
m ni van, which was driven by Jennifer MCready. She drove the
van in the direction of the prearranged place for the drug
pur chase. Detective WIllians radioed O ficer Tammy Beam a
uni formed officer in a marked police car, to follow the van.
Officer Beamreported by radio that one of the van’s taillights
was out. Detective WIlliams directed her to initiate a traffic
stop, which she did. Bef ore the van stopped, O ficer Beam
reported that she “saw an armgo out the window.” After the van
st opped, four or five police cars converged on the scene. The
three occupants of the van were renmoved from the vehicle and
patted down. Lingerfelt had in his possession $1,922 in cash.
McCready told the police that appellant had thrown sonething
out of the w ndow. The police handcuffed appellant and
Lingerfelt and placed themin the back of a patrol vehicle. The
police searched the area along the roadway where appell ant had
t hrown an obj ect out of the van. They found a bag of suspected

crack cocai ne, and then appellant and Lingerfelt were “formally”
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arrest ed.

At trial, Detective WIliams and several other officers
rel ated the events as recounted at the suppression hearing. The
State also introduced evidence that the police had gone back to
t he house and found near the bushes an empty hol e (approxi mately
Si X i nches square) conpletely covered by the splash guard of the
downspout. The drugs recovered were anal yzed. I ncl udi ng the
drugs found outside the house, the drugs thrown away by
appellant, and 7.9 granms of crack cocaine recovered from
Lingerfelt pursuant to a body cavity search at the station
house, the total anount of drugs seized was 32.5 grans of crack
cocai ne having an estimted street value of between $1,200 and
$6, 000.

Appel l ant now clainms that it was error to deny his notion
to suppress evidence allegedly obtained as the result of an
illegal detention. He specifically contends that the eventual
di scovery of his identity was the fruit of such illegal
detention. That contention, however, was never raised at the
suppression notion hearing. Wat appellant noved to suppress
was cocai ne and marijuana allegedly seizedillegally as a result
of an unlawful warrantl ess arrest. He does not contend, in this
appeal, that the suppression notion hearing judge erred in

refusing to suppress the cocaine that was admtted in evidence
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t hat was used to convict him He had abandoned t hat cocai ne by
throwing it out of the van’s wi ndow after O ficer Beam signal ed
to Ms. McCready to stop her vehicle. It is well settled that,
when a defendant intentionally “abandons” his rights in or to
property or a specific area, the constitutional protection
agai nst unreasonable searches and seizures does not apply.

St anberry v. State, 343 M. 720, 731 (1996), cert. denied, 520

U.S. 1210, 117 S. Ct. 1692 (1997). Nor does he contend in this
appeal that the suppression notion hearing judge erred in
refusing to suppress the marijuana that Ms. McCready told the
police she had given to him and that he was also accused of
possessing. He was acquitted of that charge.

Maryl and Rul e 8-131(a) provides:

The issues of jurisdiction of the trial
court over the subject matter and, unless
wai ved under Rule 2-322, over a person nmay
be raised in and decided by the appellate
court whether or not raised in and deci ded
by the trial court. Ordinarily, the
appellate court will not decide any other
issue unless it plainly appears by the
record to have been raised in or decided by
the trial court, but the court nmay decide
such an issue if necessary or desirable to
guide the trial <court or to avoid the
expense and del ay of another appeal.

The word “ordinarily” permts exceptions, and occasionally
i ssues are addressed on appeal that were not previously raised.

See, for exanple, Crown O and Wax Conpany of Delaware v. G en
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Construction Conpany of Virginia, Inc., 320 Md. 546 (1990); Taub
v. State, 296 Ml. 439, 441-42 (1983), and cases therein cited.
We choose to address the issue of illegal seizure of identity
now rai sed by appellant because that issue has not heretofore
been addressed by the Court of Appeals or this Court and there
are apparently conflicting decisions on the issue in other
jurisdictions, and “[b] ecause our conclusion as to this issueis
conpletely dispositive of the case.” Taub, 296 MI. At 442.
Appel | ant asserts that, because he was a passenger in a
nmot or vehicle that was stopped for a m nor vehicle offense, he
had a l egal right to wal k away fromthe scene wi thout hinderance
by the police. Dennis v. State, 345 wd. 649 (1997). The driver
of the van could lawfully have been detained for as long as it
took to process the traffic violation, Whren v. United State,
517 U.S. 806, 116 S. Ct. 1769, 135 L. Ed. 2d 89 (1996), and the
police, based on their own observations, together wth the
i nformation received fromthe drug deal er/informer and anonynous
cal l ers, may have had probabl e cause to detain David Lingerfelt.
But, he contends, the deal er/informant had not tel ephoned himto

arrange a drug buy, the police had not observed him doing

anything illegal, and his identity, discovered as a result of
his illegal seizure by the police, was fruit of a poisonous
tree.



The State, countering appellant’s contention, argues that
the police had probable cause to arrest appellant or, at |east,
had sufficient articulable bases of suspicion to detain him
whil e | ooking for and recovering the cocaine he jettisoned.

Appellant’s contention is that the “fruit” of what he
insists was an illegal arrest was his “person and the discovery

of his identity,” something the police would otherw se not have

been aware of. He relies on the case of Zi merman v.
Commonweal t h, 234 Va. 609, 363 S.E. 2d 708 (1988). In that case,
a police officer observed an autonobile driven in a nornal
| awful way by a woman, with a man riding as a passenger in the
front right seat. The autonobile stopped, and the man got out
of the car and approached the officer to ask directions. The
of ficer gave the man directions to his stated destination, and
the man wal ked back to the car and got behind the wheel. The
woman who had been driving noved over into the passenger seat.
The officer, curious, followed the car and then stopped it
nerely to ask the occupants for identification. The woman, Ms.
Zi mmerman, identified herself. A radio check by the officer
di scl osed that Ms. Zi mmerman had been decl ared to be a “habi tual
of fender.” The operation of an autonobile by one so declared is
a crimnal offense in Virginia, and Ms. Zi mrerman was charged

with and convicted of that offense. The Supreme Court of
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Virginia reversed her conviction, holding that the officer had
no lawful right to stop the vehicle and that the evidence used
to convict M. Zimerman, viz, her identity as a habitual
of fender, was the fruit of the unlawful police conduct.

The court in Zinmerman distinguished the case before it
from and declined to follow, United States v. Arias, 678 F.2d
1202 (4" Cir.), cert. denied, 459 U. S. 910 (1982), which counsel
for the Commonwealth insisted was persuasive authority. I n
Arias, the defendant contended that a vehicle in which he was
riding was illegally stopped and searched w thout probable
cause. Although no contraband was found on the defendant or in
the vehicle, the police |learned the defendant’s identity, and
that information led to further information that this defendant
had been aboard an airplane that had recently | anded at a small
airport in the vicinity. The airplane contained a |arge
guantity of quaal udes, a controlled dangerous substance. The
court ruled that it was not necessary for it to determ ne
whet her the stop of the vehicle was | awful, because a person’s
identity i s not suppressible under the exclusionary rule, citing
United States v. Crews, 445 U. S. 463, 100 S. Ct. 1244, 63 L. Ed.
2d 537 (1980).

In Crews, victinms of robberies gave the police a description

of the robber. Crews, whose appearance mat ched the description
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given by the wvictins, was seized and taken to police
headquarters, where he was photographed and released. The
phot ograph of Crews was placed in a photographic array shown to
the robbery victins, who identified Crews’s picture as that of
t he man who had robbed them Crews was then arrested and pl aced
in a police line up, where the victins again identified him as
their assailant. At trial, Crews was identified in court as the
man who had robbed the victinms. The Suprenme Court held that the
in-court identification was not tainted by the illegal arrest.
Responding to Crews’s conplaint that, but for the unlawf ul
arrest, the victims would not have had the opportunity to
identify him the Court (Brennan, J.) said:

In so far as respondent chall enges his own

presence at trial, he cannot claiminmunity

fromprosecution sinply because his presence

in court was precipitated by an illegal

arrest. An illegal arrest, wthout nore,

has never been viewed as a bar to

prosecution or a defense to a wvalid

convi cti on.
445 U. S. at 474.

As for Crew s argunment that the discovery of his identity
was the fruit of unlawful police conduct, suppressible under
Wwong Sun v. United States, 371 U.S. 471, 83 S. Ct. 407, 9 L. Ed.
2d 441 (1963), the Court said:

Respondent himself is not a suppressible
“fruit,” and the illegality of his detection
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cannot deprive the governnment of the

opportunity to prove his guilt through the

i ntroduction of evidence wholly untainted by

t he police m sconduct.
ld. In a concurring opinion, Justice Powell (joined by Justice
Bl acknmun) explicitly rejected the claimthat a defendant’s face
can be suppressible fruit of an illegal arrest. 1d. at 477. To
the same effect is the concurring opinion of Justice Wite, in
whi ch Chief Justice Berger and Justice Rehnqui st joined. 445
U S at 477-79.

We adopt the reasoning of Crews and Arias, and to the extent

that there is any conflict between those cases and Comonweal t h
v. Zimerman, we reject the latter as |acking persuasive
aut hority. I n accordance with Justice Brennan’s opinion in
Crews, we hereby hold that neither appellant’s person nor his
identity was a “fruit” of his detention that woul d be subject to
suppression even if that detention was unlawful. Consequently,
we decline to address the issue as to whether the seizure and
detention of appellant, imrediately after the van in which he
was ridi ng was stopped for a mnor traffic violation, was | awf ul
or unl awful . The evidence used to convict him was wholly
untai nted by that seizure and detention.

JUDGVENT AFFI RVED.

COSTS TO BE PAI D BY
APPELLANT.
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HEADNOTE

Modecki v. State
No. 974, Septenber Term 2000

Search and Sei zur e: Denial of notion to suppress evidence —
Even assumng that police wongfully seized and detained

appellant after they stopped, for a mnor traffic offense, a
vehicle in which he was a passenger, appellant's identity, which

he cont ends was di scovered as a result of the detention, was not

a "fruit" of the alleged police msconduct — Appellant's

conviction for possession of cocaine with intent to distribute

it was based on evidence wholly untainted by his detention, to
wit, cocaine that he abandoned (threw away) before the vehicle
was st opped.



