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In the instant appeal, we are called upon to deci de whet her
appel lant’s challenge to the judgnent of the |ower court that he
continue alinmony paynents to appellee despite her living
arrangenents with a live-in | over constitutes an innovative theory
for extension or nodification of the |aw (see Kelly v. Dowell, 81
Md. App. 338, 341 (1990)) or an abuse of the judicial process by
filing an action wi t hout subst anti al justification.
Appel | ant/ cross-appel l ee Stanley |I. Panitz appeals fromthe Decree
of Divorce (the Decree) dated February 15, 1979, whereby he and
cross-appel |l ant/appellee Harriet Panitz were divorced.? On
February 9, 2001, appellee filed a Conplaint for Declaratory
Judgment in the Crcuit Court for Baltinore County, seeking a
determ nation and adjudication of her rights under the Marital
Settl ement Agreenent (the Agreenent), dated February 14, 1979
alleging that appellant’s wunilateral reduction in her nonthly
“support and mai nt enance” paynments was unwarranted. Believing the
facts were not in dispute, appellee filed a Mtion for Summary
Judgnent shortly thereafter.

Appel lee filed a Petition for Contenpt contenporaneously with
the filing of the conplaint, in |light of appellant’s decision to
wi t hhold the full anmount of support due pursuant to the Decree. A

show cause heari ng was conducted (Norris Byrnes, J.) and the tri al

1'n an effort to keep the factual background and | egal
anal ysis as clear as possible, we sinply refer to appellant/cross-
appel | ee as “appel | ant” and appel | ee/ cross-appel | ant as “appel | ee”
for the remainder of the opinion.
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court ordered appellant to pay the support arrearages. In
addition, the trial court ordered appellant to pay $2,000 toward
t he counsel fees incurred by appellee in prosecuting the petition.
The court expressly declined to rule on the nerits of the original
conpl ai nt.

A hearing on appellee’s notion for summary judgnent was hel d
on June 27, 2001. On July 1, 2001, appellant filed a Petition for
Award of Attorney’s Fees, seeking reinbursement for the fees
incurred to prosecute the conplaint. On August 29, 2001, the trial
court, in two separate orders, granted summary judgnent in favor of
appel | ee and denied her request for attorney’'s fees. Appellant
noted his tinely appeal on Septenber 20, 2001, presenting one
question for our review, which we rephrase for clarity as foll ows:

l. Did the trial court err in ruling that
appel l ant’ s obl i gati ons under t he
Agreenment were not suspended while
appel | ee cohabitated wth anot her nman?

Appel | ee additionally noted her cross-appeal on Septenber 24,

2001, presenting for our review the foll ow ng question:

1. Didthe trial court err in declining to
award appellee attorney’s fees incurred
in the prosecution of her Conplaint for
Decl aratory Judgnent ?

We answer the above questions in the negative and, therefore,

affirmthe judgnents of the trial court.
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FACTUAL BACKGROUND

Appel | ant and appellee were married on June 19, 1949. On
February 14, 1979, they entered into the Agreenent, which required
appellant to pay appellee, “for her support and naintenance,”
$1, 666. 67 per nonth provi ded, however,

that all such paynents shall cease, and
[ appel l ant] shall have no further obligation
to make any paynent pursuant to this Paragraph
3 after the first to occur of any one of the
foll owing events: (a) remarri age of [appell ee]
(except as hereinafter provided); (b) death of
[ appel | ee], or (c) death of [appellant]. oo
Shoul d [appel |l ee] remarry, [appellant] shall
pay unto her for her support and mai ntenance

until the first to occur of (a) death of
[ appel | ee], or (b) death of [appellant], the
sum of . . . $416.67 per nonth, accounting

fromand with the first paynment being due and
payable on the first day of the first nonth
following the date of her remarriage. The
provi sions of this paragraph 3 shall not be
subject to court nodification.

Pursuant to Paragraph 22 of the Agreenent, entitled “Non-
Modi fiability”:
Except for the provisions contained in this
Agreenent relating to the custody, visitation
and support of the mnor child of the parties,
none of the other provisions of this Agreenent
shall be subject to nodification by any
[c]ourt.
The Agreenent was incorporated into the parties’ Divorce
Decree by reference and the parties were thus bound to performin
accordance with the terns thereof. Par agraph three ordered

appel lant to
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pay directly unto [appellee] and not through
any agency of the court, for her support and
mai nt enance, the fixed and unchangeabl e sums
provided in the aforesaid Agreenent between
the parties and subject to the term nal events
contained in the Agreenent.

Until January 2, 2001, appellant diligently paid appellee al
support and mai ntenance paynents. The cessation of paynents was
preci pitated by the commencenent of a rel ati onshi p between appel | ee
and an unmarried man (M. X).? Appellee and M. X have never
marri ed; however, the two live together in M. X s condom niumin
a high rise building next to the Inner Harbor in Baltinore.
Appel | ee has never attenpted to conceal their living arrangenent;
rat her she has used M. X s address as her own on all court papers.

In a letter dated Novenber 4, 2000, appellant inforned

appel | ee that he woul d reduce the anmount of her support paynents:

On one hand, while our divorce agreenent
says that alinmony would cease if you re-marry,

it is silent as to living together. On the
ot her hand, the practical and fair view seens
to lead to its being termnated. So my

decision is to end payments, except for $§5,000
per year, as of December 31, 2000 and ¢to
resume them if you return to a single life,
unless you have been married

For reasons totally separate from noney,
| truly wish you and [M. X a happy life
t oget her.

2Appel | ee’ s paranmour was referred to in the papers filed with
the trial court as M. X In an effort to maintain continuity and
facilitate the conprehension of the conplex facts of the case, we
will also refer to himas M. X
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On January 1, 2001, as stated in his letter, appellant reduced the
anount of support paid to appellee to $416. 67 per nonth.

In response to the reduction in her support, appellee filed
the instant action. Appellant offered to pay the di sputed paynents
into the court registry or into an escrow fund held by counsel for
appel lee until the issues raised in appellee’s conplaint were
resolved. The offer was rejected, however, and, at a hearing on
March 27, 2001, the trial judge stated that he woul d hol d appel | ant
incontenpt if he failed to pay the arrearages. Appellant conplied
and, in addition, continued to make the full nonthly paynents. As
stated above, the court granted appellee’s notion for sunmary

j udgnent .

LEGAL ANALYSIS

I

Rel yi ng on “fundanental issues of the | aw of contracts,” e.g.,
the doctrines of wunconscionability and frustration of purpose,
appel | ant contends that the trial court should have mtigated the
strict rule of pacta sunt servanda, Whi ch neans “agreenents are to
be observed.” Because a basic assunption of the contract has been
di sproved, appellant nmaintains, he should be excused from
performance. Appellee counters that appellant’s appeal “is utterly
wi thout nerit,” asserting that he is “conjur[ing] up theories of

contract |aw that have absolutely no relevancy to this case.”
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Pursuant to Md. Code (1999 Repl. Vol.), Fam Law (F.L.) § 8-
105, entitled “Power of court to enforce or nodify provisions,”

[t] he court may nodi fy any provision of a
deed, agreenent, or settlenent that is:

(1) incorporated, whether or not nerged,
into a divorce decree; and

(2) subject to modification under § 8-103
of this subtitle.

(Enmphasi s added.)
F.L. & 8-103(c) provides:

The court may nodify any provision of a
deed, agreenent, or settlement with respect to
alinony or spousal support executed on or
after April 13, 1976, regardless of how the
provision is stated, unless there is:

(1) an express waiver of alinony or
spousal support; or

(2) a provision that specifically states

that the provisions with respect ¢to

alimony or spousal support are not

subject to any court modification.
(Enmphasi s added.)

As discussed in Campitelli v. Johnston, 134 M. App. 689
(2000), F.L. 8 8-105 was enacted in response to Mendelson V.
Mendelson, 75 Md. App. 486 (1988), wherein we held that the trial
court was without power to nodify a spousal support provisionin a
separation agreenent unless the agreenent had been nerged in the
di vorce decree. Because of F.L. 8 8-105, a court may now nodify

any incorporated support provision — whether nerged or separate —

so long as such nodificationis not prohibited by F.L. 8§ 8-103 and,
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as del i neated above, there are only two situations in which a trial
court’s power to nodify a support provision will be inhibited.

At the conclusion of the June 27, 2001 hearing in the circuit
court, the trial judge stated that he would “sign a decree
enforcing or declaring that [appellant] nust continue to pay the
$1,666.67 until [appellee] remarries or one of the parties dies.”
The court’s findings could not be nore fully supported by cl ear and
unanbi guous Maryl and |law. W expl ai n.

It is well settled that, in order to interpret a statute, an
appellate court nust first determine the intention of the
| egislature in enacting it. Mayor and City Council of Baltimore v.
Chase, 360 Md. 121 (2000). The rules of statutory interpretation
have been stated by the Court of Appeals and by this Court on many
occasi ons. See, e.g., Chesapeake and Potomac Telephone Co. of
Maryland v. Director of Finance for Mayor and City Council of
Baltimore, 343 Ml. 567, 578-79 (1996) (holding that "the cardinal
rule is to ascertain and effectuate legislative intent”);
Montgomery County v. Buckman, 333 M. 516, 523 (1994) (expl ai ni ng
that “[t]he cardinal rule of statutory constructionis to ascertain
and carry out the intent of the legislature”). “[Jrdinarily, when
the words of the statute are clear and unanbi guous, according to
their commonly understood neaning, [an appellate court nust] end
[its] inquiry there.” Chase, 360 M. at 128. |Indeed, "[w] here the

statutory |language is plain and unanbi guous, a court nay neither
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add nor del ete |language so as to ‘reflect an intent not evidenced
in that | anguage,’ nor may it construe the statute with ‘forced or
subtle interpretations’ that limt or extend its application.’”
Id. (citations omtted). Moreover, whenever possible, an appellate
court should refrain fromreading a statute in such a manner that
woul d render nugatory any words, clauses, sentences, or phrases.
Id.

Fam |y Law 8 8-103 i s, indeed, clear and unanbi guous. Plainly
stated, a trial judge is prohibited from nodifying a support
provisionin two situations. The first enunerated exception to the
trial court’s powers of nodification, which is irrelevant here,
ari ses when there has been an express waiver of alinony or any
ot her spousal support. The second exception, however, is apposite.
In the Agreenent, appellant and appel |l ee consented to a provision
which prohibited the trial court from nodifying any provision
cont ai ned t herein:

Except for the provisions contained in this

Agreenent relating to the custody, visitation

and support of the mnor child of the parties,

none of the other provisions of this Agreement

shall be subject to court modification.
(Enphasi s added.) 1In light of such clear contractual |anguage, we
decline to overrule the trial court’s finding that it was

prohi bited fromnodi fying the Agreenent. W fail to perceive any

error in its judgment.
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Mor eover, appellant’s argunent that traditional principles of
equity should have nmandated a different result is without nerit.
Rat her, we concur with appellee’s position that, “[i]n Mendelson,
[ supra], this Court considered and rejected the basic prem se of
[appel l ant’ s] argunents.” The facts surroundi ng Mendelson are,
i ndeed, on point. There, the parties had entered into a separation
agreenent that provided for the paynment of nonthly support to the
wi fe, subject only to the subsequent renmarriage of the wife or the
death of either party. The alinony paynents were nodifiable only
in the event the husband becane disabled or retired at age si xty or
ol der. As here, the husband petitioned the court in an attenpt to
have his alinony obligations termnated or, in the alternative,
nodi fied, claimng that to require himto continue the paynents
woul d be “unconscionable” in light of the fact that the wfe had
been cohabitating with another man. The court rejected his
argument, however, relying on the clear and unanbi guous | anguage
contai ned in the separation agreenent:

[ T] he separation agreenent states that

the support shall term nate upon the death of
either party or upon the renarriage of

appel | ee. This language . . . is plain and
unanbi guous. Si nce nei t her deat h nor
appellee’s remarriage has occurred, t he
term nation provi si ons have not been

activated. Appellant argues that appell ee has
lived with M. Epstein for six years in a
relationship that has all the attributes of
marriage. The problemw th that assertion is
that a relationship wth "all the attributes
of marriage" does not anmount to narriage.
Marriage, within the neaning of the plain
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| anguage of the separation agreenent, neans

under goi ng a cerenony and obtai ning a marri age

license. See, [F.L.] 8 2-401. Appellee and

M. Epstein have not conplied with these | ega

requirenents for marriage. Furthernore, it is

firmy settled that Maryland does not permt

comon |law nmarriages to be formed within its

bor ders. Since appellee has not remarried,

the court did not err inrefusing to term nate

t he contractual spousal support.
Mendelson, 75 MJ. App. at 501-02 (citations omtted). W concur
with this holding and, because the facts in Mendelson are
strikingly simlar to those in the case sub judice, we apply its
rational e.

Appel  ee and M. X have not married, nor have they obtained a
marriage |license. These facts are conceded by appel |l ant. Based on
t he fundanental terns of the Agreenent, appellant did not have the
right tounilaterally reduce his nonthly support obligation because
he believed it to be unfair to require himto continue to support
appellee. Although it is unfortunate for appellant, “the facts
remai n that he negotiated and freely entered into the terns of the
separation agreenent; the validity of that agreenment has been
judicially affirmed . . . and appellant will not be heard to
chal l enge the agreenent or any of its provisions at this late
date.” Mendelson, 75 Ml. App. at 503 (citing Johnston v. Johnston,
297 Md. 48 (1983)).

Al so unavailing is appellant’s argunent that the doctrine of

frustration of purpose would permit him to suspend paynents to

appellee in light of her current Iiving situation. The doctrineis
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addressed in Chapter 11 of the Restatenent of Contracts (Second),
entitled “lnpracticability of Performance and Frustration of
Purpose.” The Introductory Note to the pertinent section explains
the interplay between the doctrine of frustration of purpose and
t he basic canons of contract |aw
Contract liability is strict liability.

It is an accepted maxim that pacta sunt

servanda, contracts are to be kept. The

obligor is therefore liable in damages for

breach of contract even if he [or she] is

wi thout fault and even if circunstances have

made the contract nore burdensone or |ess

desirable than he [or she] had anti ci pat ed.

[ However,] [e]ven where the obligor has

not limted his J[or her] obligation by
agreenent, a court may grant him [or her]
relief. An extraordinary circunmstance nay

make performance so vitally different from
what was reasonably to be expected as to alter
the essential nature of that performance. In
such a case the court nust determ ne whether
justice requires a departure fromthe general
rule that the obligor bear the risk that the
contract may becone nore burdensone or |ess
desirabl e.

Section 265 provides that an obligor’s duties nmay be
di scharged if that party’ s “principal purpose is substantially
frustrated without his [or her] fault by the occurrence of an event

t he non-occurrence of which was a basic assunption on which the

contract was made. . . .” Restatenment (Second) of Contracts, § 265
(1981). Inherent in the definition of the doctrine, however, are
three limtations on its application. “First, the purpose that is

frustrated nust have been a principal purpose of that party in
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making the contract.” Restatenent (Second) of Contracts, 8§ 265
cmt. a. “Second, the frustration nust be substantial.” Id.
“Third, the non-occurrence of the frustrating event nust have been
a basic assunption on which the contract was made.” Id.

“The principle underlying the frustrati on of purpose doctrine
is that where the purpose of a contract is conpletely frustrated
and rendered inpossible of performance by a superveni ng event or
ci rcunstance, the contract wll be discharged." Harford County v.
Town of Bel Air, 348 Md. 363, 384 (1998)(citing Montauk Corp. v.
Seeds, 215 Md. 491, 499 (1958)). |In Montauk, the Court of Appeals
outlined three factors that courts shoul d exam ne when determ ni ng
whether the frustration doctrine applies: “(1) whether the
i nterveni ng act was reasonably foreseeabl e; (2) whether the act was
an exercise of sovereign power; and (3) whether the parties were
instrumental in bringing about the intervening event.” Montauk
215 Md. at 499. See also Acme Markets v. Dawson Enterprises, 253
Md. 76, 90-91 (1969). Under this doctrine, "if a contract is |egal
when made, and no fault on the part of the prom sor exists, the
prom sor has no liability for failing to performthe prom sed act,
after the law itself subsequently forbids or prevents the
perfornmance of the promse." Wischhusen v. Spirits Co., 163 Ml.
565, 572-573 (1933). “In order to succeed under this theory,
however, performance under the contract nust be objectively

i mpossi ble.” Montauk, 215 MI. at 385.
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The doctrine of frustration of purpose is inapplicable to the
case at hand because appellant’s situation fails the first prong of
the Montauk test. The trial court correctly concluded that, at the
time the parties divorced, appellant weighed the risk of being
obligated to pay a fixed anount of alinobny not subject to
nodi fication, versus the risk of being obligated to pay alinony for
the bal ance of appellee’s unmarried life: “[Appellant] weighed a
doubt against a certainty. | have no doubt about that. . . .” The
wei ghing of options does not support his position that the
situation at hand was unforeseeable. Appellant, with the assuned
gui dance of counsel, entered into the Agreenent that contained an
express limtation on atrial court’s power to nodify the anount of
support due. Moreover, as was explained in the Introductory Note
of the Restatenent,
[t]he obligor who does not wsh to
undertake so extensive an obligation may
contract for a |esser one by using one of a
variety of common clauses: he [or she] my
agree only to use his [or her] "best efforts”;
. . .; he Jor she] may reserve a right to
cancel the contract; . . .; or he [or she] may
limt his [or her] damages for breach.
In the case at hand, however, appellant not only failed to take
such preventative neasures, but, as stated above, he acqui esced to
the inclusion of a clause which precluded i nvol venent by a court of
| aw.

In order to successfully argue that performance of the terns

of a contract should be justifiably excused, one nust satisfy al
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t hree prongs of the test handed down in Montauk. Appellant failed
to vault even the first obstacle. Moreover, when, as here, the
terms of the contract at issue are clear and unanbi guous, a tria
court may not rewite the contract “even to avoid a hardship.”
Steuber v. Arrowhead Farm Estates Ltd. Partnership, 69 M. App.

775, 780 (1987).

II

In her cross-appeal, appellee alleges that the trial court
erred in denying her petition for reinbursenent of the attorney’s
fees incurred in prosecuting her Conplaint for Declaratory
Judgnent. She asserts that the trial court incorrectly based its
decision that it was “unnecessary” for her to seek a decl aration of
her right to alinony on the fact that “[t]he issue was resol ved at
the hearing on contenpt”; rather, she contends that her “Conpl ai nt
for Declaratory Judgnent was a proceeding to enforce an award of
alinony and was not, as the [c]lircuit [c]ourt held, sinply a
proceeding to resolve a contract dispute.” Furthernore, she
mai ntains, the court’s finding that F.L. 8 11-110, which governs a
party’s liability for “reasonable and necessary expenses,” was
i nappl i cabl e constitutes clear error. Not surprisingly, appellee
di sagrees, countering that the court correctly determ ned that F. L.
8§ 11-110 was inapplicable to the proceedings in the trial court.

In any event, he continues, assum ng, arguendo, F.L. 8 11-110 were
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applicable, appellee failed to denonstrate that appell ant’ s defense
was W thout “substantial justification,” as required under that
secti on.

Pursuant to F.L. 8§ 11-110(b), the trial court “my order
either party to pay to the other party an anount for the reasonable
and necessary expense of prosecuting or defending the proceeding.”
Mor eover,

[u]pon a finding by the court that there was
an absence of substantial justification of a
party for prosecuting or defending the
proceedi ng, and absent a finding by the court
of good cause to the contrary, the court shal
award to the other party the reasonable and
necessary expense of prosecuting or defending
t he proceedi ng.
F.L. 8§ 11-110(d).

The applicability of F.L. 8 11-110 to separation di sputes was
exam ned in Lebac v. Lebac, 109 Md. App. 396 (1996). |In Lebac, the
wfe had filed suit against the husband, seeking specific
performance of their separation agreenent, as it pertained to the
husband’ s retirenent benefits. |In refusing to permt the wife to
recover attorney’'s fees in an action to enforce the parties’
separation agreenent under F.L. 8§ 11-110, we noted that the wife
over|l ooked the fact that the section “only applies to proceedi ngs
for alinony, alinony pendente 1ite, and the enforcenent of an award
of alinony.” Lebac, 109 Md. App. at 409. The concept is supported

by “the general rule governing the recovery of [litigation

expenses,” whi ch provi des that “other than usual and ordi nary court



- 16 -
costs, the expenses of litigation — including | egal fees incurred
by the successful party, are not recoverable in an action for
damages.” Id. (citations omtted). Therefore, “[a]bsent a
statutory requirenent, contractual agreenent, or the application of
Ml. Rule 1-341,[%¥ counsel fees are not recoverable as danmges, or
as ancillary nonetary danages in a suit for specific perfornance.”
Id. As aresult, we reversed the trial court’s award of attorney’s
fees to the wife and renmanded t he case to consi der whet her an award
of attorney’s fees was appropriate under Rule 1-341.

Four years later, in Campitelli, supra, We revisited the
i ssue, uphol ding our decision in Lebac. Again, we reasoned that,
because “[F.L.] 8 11-110 only applies to proceedi ngs for alinony,
al i nrony pendente lite, the nodification of an award of alinony, and
the enforcenment of an award of alinony,” there was no basis to
award the wife attorney’s fees. Campitelli, 134 Ml. App. at 700.

We did not remand the case to consider whether such fees were

SPursuant to Rule 1-341

[I]n any civil action, if the court finds that
the conduct of any party in mintaining or
def endi ng any proceeding was in bad faith or
Wi t hout substantial justification[,] the court
may require the offending party or the
attorney advising the conduct or both of them
to pay to the adverse party the costs of the
proceeding and the reasonable expenses,
i ncl udi ng reasonabl e attorney’s fees, incurred
by the adverse party in opposing it.
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warrant ed under Rul e 1-341, however, for reasons not stated in the
opi ni on.

Lebac and Campitelli speak directly to the issue at hand and,
therefore, we affirmthe trial court’s denial of attorney’ s fees.
It is unnecessary to address whether appellant had “substantia
justification” for defending the case, as the statute 1is
i nappl i cabl e. Mreover, as noted by the trial court, paragraph 10
of the Agreenent requires each of the parties to pay his or her own
attorney’s fees “in connection with this agreenment . . . and each
party hereby releases the other from any obligation to pay any
counsel fees on his or her behalf in connection with any matter or
t hi ng what soever whether past, present, or future.” W reasoned
above that the parties freely entered into the Agreenent as a
bi ndi ng contract and, therefore, the terns of the Agreenent stand.
We perceive no exception with regard to the issue of attorney’s

f ees.

JUDGMENT OF THE CIRCUIT COURT
FOR BALTIMORE COUNTY AFFIRMED.

COSTS TO BE PAID ONE-HALF BY
APPELLANT AND ONE-HALF BY
APPELLEE.



