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In an action for judicial review, the Crcuit Court for
Mont gonmery County affirnmed a decision by the Mntgonery County
Merit System Protection Board (“Board”) denying a grievance filed
by Daniel C. Mayer, the appellant, against Montgonery County, his
enpl oyer and the appellee in this case. On appeal fromthe ensuing
judgment, the appellant presents three issues for review, which we
have rephrased:

l. Did the Board err in deciding it was not inproper
for the appellee's Chief Admnistrative Oficer to

designate a Step I1lIl1 hearing officer for the
appel l ant' s gri evance heari ng who was a subordi nat e
of the Step Il responder for the grievance?

1. Didthe Board err in deciding that the appell ee had
properly refused to provide the appellant certain
docunents he had requested?

1. Was there substantial evidence to support the
Board's decision on the nerits of the appellant's
grievance?

For the following reasons, we answer “Yes” to the first
question. Accordingly, we shall vacate the judgnent of the circuit
court with instructions that it vacate the decision of the Board
and remand the case for a Step Il hearing before a hearing officer
who is not a subordinate of the Step Il responder. We shal |
address the second question presented for guidance on renmand.

Because of our disposition of the first question, we do not reach

the third question.

FACTS AND PROCEEDINGS

The appellant holds the rank of sergeant in the Montgonery

County Police Departnent. In 1997, he sought a pronotion to the



rank of lieutenant. Hi s |ack of success in that endeavor spawned
this litigation.

The pronotional exam nation for the rank of police |ieutenant
t ook place on Septenber 19, 1997. It was designed jointly by the
Mont gonmery County O fice of Human Resources (“OHR’) and the
Mont gonmery County Police Departnent. The pronotional exam nation
wor ked as foll ows.

Applicants for the position of police |lieutenant took the
exam nation before a panel of three “raters,” who were police
captains and lieutenants from police departnents in neighboring
jurisdictions. The exam nati on had two conponents: a “presentation
exercise,” consisting of an oral presentation and a witten essay;
and a “structured oral interview,” consisting of a series of oral
questions and answers. Each applicant had 45 mnutes to prepare
for the oral presentation and 30 minutes to give it; 90 mnutes to
conplete the witten essay; 45 nminutes to prepare for the oral
exam nation; and 45 mnutes to answer the oral exam nation
guesti ons.

The three-nmenber panel of raters eval uated each applicant’s
performance on each part of the exam nation on the basis of seven
“managerial dinensions”: problem analysis, decision making,
pl anni ng and organi zation, |eadership/supervision, sensitivity,
oral comuni cation, and witten communi cation. After observing an

applicant’s performance, the raters conferred and assigned the



appl i cant a consensus raw score of between 1 and 7 on each of the
seven nmanageri al di mensions. Thus, the highest total raw score an
applicant could receive was 49. The raw scores were then
“adjusted” to a 1 to 100 scale.

Applicants receiving a total adjusted score of 80 or above
were placed in the “well qualified” category. Those receiving a
total adjusted score of 79 or |ower were placed in the “qualified”
category. The Montgonery County Police Departnent coul d choose any
person fromthe highest rating category (“well qualified”) to fil
the position of police lieutenant. The pronotion eligibility |ist
becane effective QOctober 1, 1997, and expired on Septenber 30,
1999.

On Septenber 23, 1997, the appellant was notified in witing
of his final pronotional exam nation score. H s total raw score
was 34.5, which translated into a total adjusted score of 71. He
thus was placed in the “qualified” category. Twenty six other
applicants had placed in that category as well. Eight applicants
had placed in the “well qualified” category.

The scoring sheet the appellant received in the mail gave his
consensus score for each of the seven manageri al di nmensions (which
produced the 34.5 total raw score) and al so gave t he average, high,
and | ow scores for all applicants on each of the seven di nensi ons.
Al so i ncluded wi th the docunentation notifying the appellant of his

exam nation result was a four page “feedback sheet.” The feedback



sheet is a form docunent |isting each of the seven manageri al
di mensi ons. Each applicant's feedback sheet was filled out at the
end of the exam nation day by one of the three raters on the panel
assigned to that applicant.

Under each listing on the feedback sheet, there appears a

category for “areas handled well” and “areas to inprove.”
Addi tional subheadings are listed under those two areas. For
exanple, wunder “Problem Analysis - Areas to Inprove,” the

subheadi ngs | i sted are: consider relevant facts or i nformation; pay
attention to interrelationships or conflicts; don't junp to
concl usi ons before properly defining problem and avoid ill ogi cal
or inconplete analysis. Next to each such subheadi ng are spaces in
which the rater filling out the feedback sheet can mark a check or
other witten indication that this was an area in which the
applicant had a problem or perfornmed well. There also is space
under each subheading in which the rater can wite conments about
the applicant’s perfornmance. A nmenorandum that acconpanied the
exam nation results stated, however, that the feedback sheet,
“Iwas] not intended to be all inclusive of [the applicant’s]
performance nor [was] it intended to provide feedback relating
directly to [the applicant’s] scores.”

The feedback sheet for the appell ant contai ned several checks
mar ked off for areas to inprove and areas handl ed well. Under the

headi ng, “Oral Conmmuni cation Areas to Inprove,” checks were pl aced



next to the followng four printed comments: “try to relax, show
confidence when speaking before a group”; “try to be persuasive”;
keep consi stent eye contact”; and “watch for distracting gestures.”
The rater who filled out the appellant’s feedback sheet al so hand
wrote coments under several of the subheadings, and in the
mar gi ns. One of the witten conments, under “Leader shi p/ Supervi si on
Areas to Inprove,” reads: “Needs to interrelate issues. Honeless
I ssues, Response tinmes. Could of [sic] Done much nore wth
officer.” Another witten coment, under “Witten Communication
Areas Handled Wl l,” states: “Witten [sic] was pretty good - Had
sonme m stakes of granmar.”

On Cctober 17, 1997, the appellant filed a grievance with the
OHR in which he conplained, inter alia, that the raters who
eval uat ed hi mduring the exam nation were i nconpetent.® He all eged
that his feedback sheet contained grammatical errors evidencing
that the raters “were not qualified to judge [hin] on gramrar.” He
further alleged that the raters “were required to evaluate

candi dates on ‘eye contact’ and ‘ gestures’ but they never | ooked at

[him while [he] was speaking . . . [they] all had their heads down
writing furiously.” As relief, the appellant requested, inter
alia, “inmmedi ate pronotion to the rank of police |ieutenant”; that

'Under section 6.0 of Montgomery County Administrative
Procedure 4-4, which governs grievances, a grievance based on an
action by the OHR, as opposed to an action by the departnent in
whi ch the enpl oyee works, nust be submitted directly to the
Director of OHR, who then furnishes a response.
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he be given “a list of all professionals, along wth their
credentials, who have certified the instrument and process, or
i ssued any opinion thereof”; and that he be “made whol e” and be
gi ven such “other and further relief as may be requisite.”

On Novenber 5, 1997, the appellant received a witten “Step
I1” response fromMarta Brito Perez, Director of the OHR denying
his grievance. In answer to the appellant’s allegation that the
raters who assessed him were not conpetent, Perez stated, in
pertinent part:

| amconfident that the raters were qualified to assess
your performance in all of the dinmensions being tested.
Each of the dinmensions evaluated by this exam nation
process were defined in Personnel Bulletin No. 441.
While grammar is certainly a part of witten
comrmuni cation, this dinension is nore broadly defined as
including the ability to convey ideas accurately,
clearly, concisely, and in an organi zed manner, incl udi ng
t he use of correct grammar, spelling, punctuation, etc.
So too i s eye contact but one part of oral comrunicati on,
which includes not only the ability to convey ideas
verbally in an accurate, clear and conci se nanner, but
also verbal and nonverbal comunications such as
gestures, eye contact, voice volune, articulation, etc.
The scores that you received in each of these areas are
I ndicative of your performance as it related to the
entire definition of each di nension, not just one facet.

On Novenber 12, 1997, the appell ant appeal ed the denial of his
grievance by asking the appellee's Chief Admnistrative Oficer
(“CAO') for a Step Il hearing. The CAO then designated Hunman
Resources Specialist Carol Rollins to conduct that hearing.
Rollins works as a subordinate of Perez, who, as stated above

I ssued the Step Il response.



The appellant |odged an objection with the CAO to his
appointing Rollins as his designee for the Step IIl hearing. He
argued that Rollins would be subject to “comuand i nfluence,” i.e.,
that she woul d be | oath to render a decision adverse to that of her
superior and therefore would not be inpartial, or at |east would
not appear to be inpartial. The appellant argued that the CAO s
appointment of a Step 11l hearing officer who was subject to
"command influence" contravened the County's stated policy, at
section 3.0 of Montgonery County Adm nistrative Procedure 4-4, to
“resolve grievances . . . in an environnment of inpartiality and
nmut ual respect.” The appellant requested that the CAO designate a
hearing officer who would not be subject to "command influence."”

The CAO overruled the appellant’s objection and denied his
request for a different hearing officer.

The Step |1l hearing was held on May 18 and 20, 1999.2 The
appel l ant participated in the hearing "under protest,” noting his
objection to the presiding designee. The appellant testified, as
did a nunber of wtnesses called by the appellee. Twent y- si X
docunents were introduced into evidence.

On  August 10, 1999, James E. Torgesen, Labor/Enpl oyee
Rel ati ons Manager for the OHR, furnished the parties proposed

"Findings of Fact,” and gave them an opportunity to submt

By agreement of the parties, the Step Il hearing was
del ayed pendi ng the outcone of an unrelated grievance by the
appel | ant.
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coments.® They did so, and their coments were incorporated into
the final Gievance Deci sion, which was prepared by Torgesen, based
on Rollins's findings, and was adopted and signed by the CAO on
Decenber 30, 1999. The Gi evance Decision, which is 22 pages | ong,
sets forth findings of fact, argunents of the parties, concl usions,
and a disposition denying the appellant's grievance.

The appell ant took a tinely appeal to the Board. The parties
filed witten subm ssions, which the Board revi ewed, together with
the Step Il Gievance Decision and the docunents introduced into
evidence at the Step Il hearing. Neither party tinely requested
a hearing and the Board did not hold one.

On April 26, 2000, the Board i ssued a witten decision denying
t he appeal. The Board concluded, inter alia, that the CAO had not
acted contrary to the governing county |aws, regulations, or
procedures in designating a Step Ill hearing officer who was a
subordinate of the Step Il responder. Specifically, the Board
ruled that "[t]he use of an OHR staff nenber to conduct the Step 3
fact-finding portion of the grievance was not inproper” and the
appel | ee did not deny the appellant the rights due to hi munder the

nerit system law by having the Step IIl hearing conducted by a

®Al t hough Torgesen furnished the proposed findings to the
parties, he did not nmake the findings; they were made by Rol lins.
In addition, notw thstandi ng sone erroneous references in the
record to Torgesen being the Step Il hearing officer, Rollins in
fact served that function. Even if Torgesen had served as the
hearing officer, that would not have affected the first issue in
this case, as he, like Rollins, was a subordinate of Marta Brito
Perez.
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subordinate of the Step Il responder. The Board characterized its
review of the appellant's grievance as "de novo," and suggested
that any potential for bias due to "command influence" was
elimnated by the nature of the Board' s review. The Board added,
i nconsistently with that suggestion, that it is authorized to hold
an evidentiary hearing in a grievance appeal when t here are genui ne
di sputes of material fact, but that the appellant's grievance only
i nvol ved an i ssue of |aw, and therefore an evidentiary heari ng was
not called for. It also pointed out that the appellant had not
requested an evidentiary hearing in any event.

On the nerits of the grievance, the Board ruled that the
pronoti onal exam nation as given did not violate any county | aw or
regul ati on, and was not otherw se inproper.

The appel l ant brought an action for judicial review of the
Board's decision, inthe Crcuit Court for Montgonery County. The
appel | ee participated, and both parties submtted nmenoranda of | aw
to the court. The court held a hearing and thereafter affirmed the
Board' s deci si on.

The appellant noted a tinely appeal to this Court.

W shall provide additional facts as necessary to our

di scussi on of the issues.

STANDARD OF REVIEW



In Ahalt v. Montgomery County, 113 M. App. 14 (1999), we
expl ai ned t he standard of appell ate revi ew of adm ni strative agency
deci si ons:

Qur role in reviewing an admnistrative decision is
“precisely the sane as that of the circuit court.” Dep’t
of Health & Mental Hygiene v. Shrieves, 100 Ml. App. 283,
303-04[] (1994); see Moseman v. County Council, 99 M.
App. 258, 262,[] cert. denied, 335 Md. 229 (1994). Like
the circuit court, we must review the admnistrative
decision itself. Public Serv. Comm’n v. Baltimore Gas &
Elec. Co., 273 MI. 357, 362[] (1974); see Dep’t of Econ.
and Employment Dev. v. Hager, 96 M. App. 362[] (1993).

“Judici al reviewof adm ni strative agency action is
narr ow.” United Parcel Serv. v. People’s Counsel for
Baltimore County, 336 M. 569, 576 [](1994). In
reviewing the Board’'s decision, this Court nust not
engage in judicial fact finding. Anderson v. Dep’t of
Pub. Sarfety, 330 Md. 187, 212[] (1993); Board of County
Comm’rs v. Holbrook, 314 Md. 210, 218[] (1988). Nor may
we supply factual findings that were not made by the
Boar d. Ocean Hideaway Condo. Ass’n v. Boardwalk Plaza
Venture, 68 MI. App. 650[] (1986). Moreover, this Court
may not uphold the agency’'s decision “unless it is
sust ai nabl e on the agency’s findings and for the reasons
stated by the agency.” United Parcel Serv., 336 M. at
577 (quoting United Steelworkers v. Beth. Steel, 298 M.
665[] (1984)); see Harford County v. Preston, 322 M.
493, 505[] (1991).

Id. at 20-21.

In contrast to the deferential reviewaccorded to an
agency’s factual findings, questions of |aw receive no
deference on review, we are not bound by the agency’'s
interpretation of |law. Caucus Distributors v. Maryland
Sec. Comm’r, 320 Md. 313, 324[] (1990); State Admin. Bd.
of Election Laws v. Billhimer, 314 Ml. 46, 59[] (1988),
cert. denied, 490 U. S. 1007 (1989). Indeed, “a review ng
court is under no constraints in reversing an
adm ni strative decision which is prem sed sol ely upon an
erroneous conclusion of law” People’s Counsel for
Baltimore County v. Maryland Marine Mfg. Co., Inc., 316
Md. 491, 497[] (1989). . . . To the contrary, the
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review ng court “must substitute its judgnent for that of

the agency if . . . [its] interpretation of the
applicable legal principlesis different fromthat of the
agency. " Perini Services, Inc. v. Maryland Health

Resources Planning Comm’n, 67 Ml. App. 189, 201,[] cert.
deni ed, 307 Md. 261 (1986).

Carriage Hill v. Md. Health Resource, 125 M. App. 183, 213-14
(1999).

DISCUSSION

I.

Pursuant to section 401 of the Montgonery County Charter, the
Mont gonery County Council has enacted |egislation establishing a
nerit system for all officers and enployees of the county
gover nnent , with certain exceptions not applicable here.
Mont gomery County Code, 8§ 33-3(a) (1994, Nov. 1997 Supp.) (" Code").
The nerit systemis adm nistered by the CAQ, under the direction of
the county executive, and is governed by and subject to applicable
provi sions of the Mntgonery County Charter, Chapter 33 of the
Code, and the personnel regulations adopted by the county
executive. Code, 8 33-3(b).

The Montgonery County Council's statenent of |[|egislative
intent for the nerit system | aw provides:

It is the legislative intent of the county counci

that this article foster excellence in the public

service; high individual conpetence anong enployees;

recognition that respect for the enployee as an

individual s first required for achieving such

excel | ence and conpet ence; and harnoni ous and efficient

operation wthin the various conmponents of county
gover nment .
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Code 8 33-5 (b) states, at subsections (2), (6), and (8):
The recruitnent, selection and advancenent of nerit
system enpl oyees shall be on the basis of their relative
abilities, know edge and skills, including the full and

open consideration of qualified applicants for initial
appoi nt ment .

* * *

Al applicants to and enployees of the county nerit
systemshal |l be assured fair treatnent without regard to
political affiliation or other nonnerit factors in all
aspects of personnel adm nistration.

* * *

The nerit systemestablished under this chapter shall be
Interpreted in accordance with these principles.

Code 8§ 33-12(b) governs grievance procedures. It directs the
county executive to prescribe personnel regulations adopting
"procedures which seek to secure at the | owest possible level a
fair, pronpt and nutually satisfactory resolution to a grievance."”
The procedures "shall ensure that any grievance based upon an
al  eged inproper application of a nmerit system |aw or regul ation
concerning a disputed i ssue of fact is entitled to resolution after
a fact-finding inquiry authorized by the [B]oard."

The Montgonery County Personnel Regulations ("MCPR'), as
adopted by the county executive, define "Due Process" as "[t]he
right of a County enployee to be afforded those procedural and
substanti ve protections established by applicabl e provi sions of the
Charter, merit systemlaw, regul ati ons or adm ni strative procedures
inany matter affecting terns or conditions of enploynent.” MCPR

3. 2.
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Gievances are addressed in section 29 of the MPR A
grievance may be filed, inter alia, for an alleged "[i]nproper
inequitable or unfair act in the admnistration of the nerit
system which may include pronotional opportunities . . . ." MPR
29-2(c). Under MCPR 29-3, the CAO is directed to establish a
procedure for review ng and processing grievances. The procedure

Is to "assure pronpt, objective, and inpartial resolution at the

| onest | evel of supervision possible.” MPR 29-3.
Adm ni strative Procedure 4-4, entitled "Gievances," was
adopted by the CAO pursuant to the regul ati ons quoted above. It

provi des, at section 3.0:

It is County policy to resolve grievances in an orderly

and tinely manner in an environnment of inpartiality and

mut ual respect, with the objective of resolving job-

rel at ed probl ens i n order to encourage excel | ence of work

and i nproved | evel of service.

The appel | ant contends that the Board was | egally incorrect in
concluding that the fairness requirenents of the applicable
Mont gonery County personnel |aws and procedures were satisfied in
hi s grievance when his CAO designated Step Il hearing officer was
a subordinate of the Step Il responder. He argues, as he did
bel ow, that a hearing officer who is subject to "command i nfl uence”
either does not act inpartially or does not appear to be acting

inpartially; and, in either circunstance, the enployee/grievant

does not receive fair treatnent.
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I n support of his "command i nfluence" argunent, the appell ant
cites West Virginia v. Kelly, 145 W Va. 70, 112 S. E. 2d 641 (1960).
In that case, the Wst Virginia Departnment of Mdtor Vehicles
revoked a used car dealer's business |icense on the ground of
record-keeping violations. The used car dealer was charged with
the violations as a result of an investigation by the comm ssi oner
of the Departnent of Motor Vehicles. A revocation hearing was held
and was presided over by one of the comm ssioner's deputies. The
comm ssioner appeared and testified about the findings of his
i nvestigation. The used car deal er gave contrary testinony. The
deputy conm ssi oner chose to believe his superior over the used car
dealer, and ruled to revoke the dealer's |icense.

On appeal, the used car deal er argued that having the deputy
conmi ssioner serve as the fact-finder and decision-maker in a
hearing in which his superior's investigation and findi ngs were at
i ssue created "command i nfluence"” that underm ned his due process
rights to a fair and inpartial hearing. The Suprenme Court of West
Virginia agreed. It noted that due process

requires that a trial or hearing . . . be fair, unbiased

and by an inpartial tribunal, whether the tribunal be

adm ni strative or judicial, and that the power exercised

by the tribunal . . . not be exercised in an arbitrary or

capri ci ous manner.

Id. at 74. The court then stated:
In Tumey v. Ohio, 273 U.S. 510[] (1927), M. Chief

Justice Taft . . . stated: “Every procedure which would

of fer a possible tenptation to the average man as a j udge
to forget the burden of proof required to convict the
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defendant, or which mght lead him not to hold the
bal ance nice, clear and true between the State and the
accused, denies the latter due process of |aw.”

* * *

[ Therefore], renmenbering the history giving rise to the
adoption of the due process provisions, and keeping in
m nd the freedons assured the people thereby, we are of
the view that the record discloses that [the used car
deal er] has been deni ed due process of |aw and that, for
t hat reason, the order should be set aside and the wit
prayed for awarded. It can hardly be contended that the
comm ssioner, in the making of the investigation and in
testifying before the deputy conm ssioner appointed by
him and responsible to him beyond any reasonable
probability, did not beconme biased and prejudiced in the
matter being heard. It would seem to be beyond human
experience and expectation for inpartiality to result
where the officer is investigator, prosecutor, wtness
and trier of facts. It would seem clear, in these
ci rcunstances, that the deputy conm ssioner could not
have acted with inpartiality in the consideration of [the
used car dealer's] rights. H s actions were for the
comm ssioner, and could not be expected to be free and
i ndependent of his influence. Such procedure woul d nost
certainly “offer a possible tenptation to the average nan
to forget the burden of proof.” This, of course, is not
tointimate that the conmm ssioner or deputy conm ssi oner
acted with any evil intention or design. But denial of
due process, within the neaning of the law, is of itself
arbitrary and capricious action, though the officer or
tribunal may have acted with the nost worthy intentions.

Id. at 75-76.

The appellant also points out that the GCeneral Assenbly
recogni zed the unfairness of "command influence" when it enacted
| egi slation creating the Ofice of Adnministrative Hearings. As the
Court of Appeals explained in Anderson v. Department of Public
Safety and Correctional Services, 330 MI. 187 (1993):

One of the main objectives of the Legislature in
establishing the OAH was to provide an inpartial hearing
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officer in contested cases. A hearing officer enployed
by and under the control of the agency where the
contested case or other disputed action arises, often
results in the appearance of inherent unfairness or bias
agai nst the aggrieved. See the Final Report of the
“Governor’s Task Force on Administrative Hearing
Oficers.” (1988).

Id. at 213-14.

The appel | ee' s response to the appellant's "comuand i nfl uence”
argunent is three-fold. First, it argues that, just as
admnistrative proceedings in which agencies serve both

prosecutorial and adjudicatory rol es have been held not to violate

due process, the designation in this case of a Step IIl hearing
of ficer subordinate to the Step Il responder did not violate due
process.

Second, it argues that the appellant's position "ignores the
purpose and reality of an internal grievance review process,"”
which, it asserts, is not a substitute for the quasi-judicia
review af forded by the Board, but is a prelimnary internal dispute
resol uti on mechani smdesi gned to pronptly resol ve gri evances at the
| owest possible |evel. If that objective is not attained, the
enpl oyee' s grievance is decided by the Board, in what the appellee
terns a "de novo review. " Thus, any inpartiality or appearance of
inpartiality due to "command i nfluence"” is a necessary by-product
of the process and in the final analysis does not matter, because

the Board determ nes the grievance anew.
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Finally, the appellee argues in the alternative that by
failing to request a hearing before the Board, and not chall engi ng
the witten record with disputed facts, the appellant deprived
hi nsel f of the sort of evidentiary hearing that would have cured
any procedural unfairness resulting from"commuand i nfluence" at the
Step I'l'l hearing, and thus waived the issue for review

The grievance procedure as described in MCPR 29-3 requires
that there be "levels of review " otherw se designated as "steps,"
and that there be a "[w]ritten decision or disposition at each
| evel of review" MCPR 29-3(c). The "steps"” in the fornmal
gri evance procedure as set forth in section 6.1 et seq. of
Adm ni strative Procedure 4-4, adopted by the CAOQ include a single
opportunity, at the Step IIl hearing, for the grievant and the
departnment agai nst which the grievance is |odged to present and
respond to the grievance by, inter alia, calling w tnesses and
furni shing docunents. Admnistrative Procedure 4-4, section 6.4.
Thus, the Step Il hearing officer presides over the only internal
gri evance hearing at which the parties may present evidence. The
heari ng of fi cer makes findings of fact based in part on credibility
assessnments of the wi tnesses and reaches a conclusion about the
merits of the grievance. The hearing officer's factual findings
and conclusion either wll be consistent with or wll reject the

al ready stated findings and conclusion of the Step Il responder.
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We agree with the appellant that when, in such a process, the

Step Il hearing officer is a subordinate of the Step Il responder,
there is a substantial |ikelihood that the hearing officer's view
of the case will be tainted and that he therefore will not render

an inpartial decision; and even if there is no actual partiality,
the process appears not to be inpartial. A grievant in the
appellant's position reasonably would think that the Step 111
hearing officer's interest in pleasing his superior, the Step |
responder, by resolving the grievance as the Step Il responder did,
would interfere with his ability to make a neutral decision. In
either case, the process is not "fair," as required by the
governing statute, regul ations, and rul es.

The appell ee does not argue directly that when the Step |11
hearing officer for a grievance is a subordinate of the Step II
responder, there is not at |east an appearance of inpartiality in
the process. Rat her, the appellee attenpts to anal ogize the
process used here to processes in which nenbers of a single agency
serve both prosecutorial and quasi-judicial functions, wthout
principles of due process being offended. We do not find this
argunment persuasi ve.

The appellee quotes a general statenent by the Court of
Appeal s i n Montgomery County v. Stevens, 337 Ml. 471 (1995), that:
It is . . . very typical for the nenbers of
adm nistrative agencies to receive the results of

i nvestigations, to approve the filing of charges or
formal conplaints instituting enforcenent proceedings,
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and then to participate in the ensuing hearings. This

node of procedure does not violate the Admnistrative

Procedure Act, and it does not violate due process of

I aw.

Id. at 485 (quoting Withrow v. Larkin, 421 U.S. 35, 55-56 (1975)).
The Stevens case i nvol ved a conpl ai nt agai nst a police officer that
was initiated by the Chief of Police after he was told about the
officer's msconduct by a |awer who witnessed it. The case did
not concern an internal conplaint or grievance process in which
menbers of an agency were passing judgnent on their superiors'
fact-finding and deci si on- maki ng.

The appel | ee next cites Consumer Protection Div. Office of the
Attorney Gen. v. Consumer Publ'g Co., Inc., 304 Md. 731 (1985), in
whi ch the Court held that it was not a violation of due process of
| aw when t he Consuner Protection Division of the Attorney Ceneral's
Ofice investigated a business's advertising practices, filed
charges based on the investigation, and held hearings to determ ne
whet her the busi ness had viol ated the Consuner Protection Act. The
Court pointed out that the nere fact that both the prosecutori al
and adj udi catory functions occurred within the Attorney CGeneral's
O fice was not a due process violation and, in fact, those in the
Attorney General's O fice who participated in the investigation and
filing of charges did not participate in the adjudicatory phase of

the case. 304 Mi. at 763. In the case sub judice, by contrast,

within a single agency, a subordinate was called upon to pass
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judgnment on the correctness vel non of his superior's decision
resolving a grievance.

Finally, the appellee cites Marcello v. Bonds, 349 U. S. 302,
reh'g denied, 350 U.S. 856 (1955), for the general proposition that
the type of "command i nfluence" present in the process in the case
at bar has been held by the Suprenme Court not to violate due
process of | aw.

In that case, the petitioner was ordered deported after a
heari ng was hel d pursuant to the Immgration and Nationality Act of
1952. He did not challenge the ground for deportation (his
conviction of a crinme) but clainmed, inter alia, that the
deportation proceeding violated due process. Specifically, he
argued that his hearing was not fair and inpartial because the
"special inquiry officer"” who presided over it "was subject to the
supervision and control of officials in the Immgration Service
charged with i nvestigative and prosecuting functions."” 349 U. S. at
311. The Suprene Court rejected that contention, stating:

Petitioner would have us hold that the presence of this

relationship so strips the hearing of fairness and

inpartiality as to nmake the procedure violative of due
process. The contention is wthout substance when
considered against the long-standing practice in
deportation proceedi ngs, judicially approved i n nunerous
decisions in the federal courts, and agai nst the speci al
considerations applicable to deportation which the
Congress my take into account in exercising its

particularly broad discretion in immgration matters.

Id.
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The Suprenme Court's holding in Marcello v. Bonds i s hardly the
broad rejection of "conmand influence" as a ground for unfairness
I n an adm ni strative hearing process that the appellee reads it to
be. The Court explained that the process at issue, that is, the
use of special inquiry officers who were underlings of Inmgration
Service officials charged with enforcenent, had been fashi oned by
Congress in an area over which it has exceptionally w de control.
Mor eover, while the special inquiry officer who presided over the
deportation hearing in that case was subject to supervision by
of ficers on the enforcenent side of the Imm gration Service, he was
not charged with reviewi ng factual findings and concl usi ons nmade by
t hem

The same distinction is present in all the cases cited by the
appel l ee, and is the reason why its attenpt to anal ogi ze cases in
whi ch courts have approved adjudi catory deci sions wthin agencies
al so serving enforcenment roles to cases in which an agency
deci sion-maker is charged with re-naking a decision of his
i mredi ate supervisor fails. Especially when adjudicatory and
enf orcenent functions of an agency are separately handl ed, the fact

that one arm of an agency prosecutes a claim and another arm

decides its validity is not essentially unfair. Prosecution and
adj udi cation are distinct functions. In the case at bar, by
contrast, the Step Il responder and the Step Ill hearing officer

engaged in nearly an identical adjudicatory-type function. In that
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situation, in which the second decision-naker is literally "second
guessi ng" the decision of the first decision-naker, who is his
superior, the process appears destined for a particular result from
the start.

W also disagree with the appellee's second and third
argunments, which are interrel ated: That any unfairness in the
process on account of "conmand influence" was cured by the Board's
"de novo" hearing and, alternatively (and as we shall explain
i nconsi stently), because any such unfairness could have been cured
by an evidentiary hearing before the Board, the appellant waived
his right to conplain by not requesting such a hearing.

Section 30 of the MCPR governs "Appeals and Hearings,"
including an appeal to the Board to review an admnistrative
decision on a grievance. Under MCPR 8§ 30-2, when an enpl oyee
appeals to the Board in a grievance case,

after devel opnent of a witten record, [the] appeal nust

be reviewed [by the Board] and a hearing may be granted

. at the discretion of the [Board] if it is believed

that the record is inconplete or inconsistent and

requires oral testinony to clarify the issues. If the

Board deni es the request for hearing, a decision on the

appeal nust be rendered based on the witten record.
(Enphasis added.) MCPR 30-10 authorizes the Board to conduct a
"quasi-judicial" hearing in which it may, inter alia, adm nister
oat hs, subpoena wtnesses and docunents, receive or refuse

evi dence, and "take any action necessary to a fair disposition of

the case." The regulations also provide for certain prehearing
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di scovery, at the discretion of the Board, see MCPR 30-15, and
govern the presentation of testinony by wi tnesses before the Board,
see MCPR 30-14.

The appell ee asserts that in this case the Board "engaged in
a de novo review of [the appellant's] grievance based upon the
witten record devel oped before" the Board. The record nakes
pl ain, however, that the Board did not conduct a de novo heari ng,
and did not decide the appellant's grievance "de novo." A de novo
proceeding is one that starts fresh, on a clean slate, wthout
regard to prior proceedings and determ nations. “A true trial de
novo . . . puts all parties back at 'square one' to begin again
just as if the adjudication appealed from had never occurred.”
General Motors v. Bark, 79 M. App. 68, 79 (1989). In Boehm v.
Anne Arundel County, 54 M. App. 497 (1983), we explained what
constitutes a de novo hearing:

Atrial or hearing “de novo” neans trying the matter

anew the sane as if it had not been heard before and as

i f no decision had been previously rendered. Thus, it is

said that where a statute provides that an appeal shal

be heard de novo such a hearing is in no sense a review
of the hearing previously held.

* * *

A trial de novo or a de novo hearing of the matter
under “review may be new and different fromthe trial or
heari ng before the adm nistrative agency in respect of
one or nore, or all, of the follow ng: evidence heard or
facts considered, especially where the admnistrative
agency did not afford a hearing; issues raised; findings
made; grounds for decision; and the view of the evidence
heard or facts considered, the opinion as to the
preponder ance of the evidence, and t he proper judgnent to
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be reached or action to be taken in accordance with the

evi dence or facts as thus viewed. The | ast el emrent woul d

appear to be the essential elenment of a true trial or

heari ng de novo and nay be enbraced by general statenents

of a court that a trial de novo is involved.
Id. at 509-11 (quoting 2 Am Jur. 2d Adm nistrative Law 8§ 698
(1962)). See also Halle Cos. v. Crofton Civic Ass'n, 339 Md. 131,
144 (1995); Pollard's Towing, Inc. v. Berman's Body Frame & Mech.,
Inc., 137 M. App. 277, 288 (2001); Maryland Racing Comm'n v.
Belotti, 130 Md. App. 23, 53 (1999).

Because a de novo hearing "is in actuality the first fornal
hearing on the issue[, it] purges any potential errors fromthe

earlier decision. Boehm v. Anne Arundel County, 54 Md. App.
at 511. Thus, "an individual is provided due process of |aw even
if he or she is not given notice of or a hearing at the initial
adm ni strative | evel s when he or she is afforded a de novo hearing
at the [Merit SystemProtection Board]." Hill v. Baltimore Co., 86

Mi. App. 642, 655 (1991).

In the case at bar, the Board did not conduct an evidentiary

hearing. Instead, it took into consideration the findings of fact
made by the Step Il hearing officer and adopted by the CAQO
I ndeed, it noted that the Step Ill hearing was "held . . . to

determne the facts relevant to the issues in the grievance."
After observing that the parties were pernitted to respond to the
Step IIl hearing officer's proposed factual findings, and that

their responses were incorporated into the CAO s decision, the
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Board stated, erroneously, that the CAO s decision "included the
agreed-upon findings of fact, conclusions, and disposition.”
(Enmphasi s added.)

Wile many of the facts pertaining to the appellant's
gri evance were not disputed, the parties did not agree about all of
them including certain material facts that only could be
determned by a deneanor-based credibility assessnent of the
W tnesses. For exanple, the appellant contended that the raters
did not look at him during his presentation; those in charge of
adm nistering the pronotional examnation contended to the
contrary. Based on witness testinony and ot her evidence, the Step
1l hearing officer decided that factual dispute contrary to the
appel l ant. The CAO adopted that finding, and the Board consi dered
it inits review

Thus, the Board did not conduct a de novo hearing or review,
it did not start fromscratch, and determ ne the facts for itself,
based on first-hand evidence presented to it. The Board's
observation that its decision on review was de novo because it
consi dered the fact-finding of the Step IIl hearing officer anong
other itens submtted to it, and that the appellant was free to
"submt statenments of fact, argunments, and exhibits" for the
Board's further consi derati on, evi dences a f undanment a
m sunder st andi ng of what constitutes a de novo decision. Sinply

put, the Board did not render a de novo decision in this case.
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If the Board truly had conducted a de novo review of the
appel l ant's gri evance, by hol di ng an evidentiary hearing and itself
making the credibility assessments that go into findings on
di sputed issues, the CAOs error in appointing a Step IIl hearing
of ficer subject to "command i nfluence” woul d have been cured. The
Board di d not conduct a de novo review, however. Moreover, we find
no nmerit in the appellee's contention that because the appellant
coul d have requested an evidentiary hearing before the Board that,
I f held, would have cured the CAOs error, he is precluded from
arguing that the Board erred, as a matter of law, in ruling that
the CAO s selection of a Step Ill hearing officer conported with
t he governing |l ocal |aws and procedures.

The "command i nfl uence" question posed by the appellant in his
appeal to the Board was a question of |law. The Board answered the
question incorrectly, concluding that the internal nature of the
gri evance procedure nade t he appearance of inpartiality on the part
of the Step Il hearing officer acceptable and further concl uding
that any real or apparent partiality due to "command i nfl uence" was
wi ped cl ean by the Board's de novo review, in any event. The Board
was wrong on both scores -- the CAO s appointnment was contrary to
the governing laws and the Board's review was not de novo, and
therefore did not cure the error.

The Board shoul d have properly decided the question and then

shoul d have di sposed of the appeal, on that basis, by remandi ng t he
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matter to the CAO for a new Step IIl hearing before a hearing
of ficer not subject to "conmmand influence.” In other words, the
appellant was entitled to receive what the CAO s inproper
appoi ntnment of Rollins as the Step Il hearing officer did not give
him a Step IIl hearing conducted by a hearing officer who was
i npartial and did not appear otherwise. The fact that the CAO s
error woul d have been cured by an evidentiary hearing before the
Board, thereby rendering the |egal issue noot, did not nean the
appel l ant was required to seek an evidentiary hearing. At his
option, he was entitled to present the | egal question to the Board,
have it properly decided, and have his grievance remanded for a new
Step IIl hearing.*
II.

We shal |l address the second question the appellant raises for
gui dance on remand.

In his grievance, the appellant included in his request for
relief the foll ow ng:

1. That all candidates, including [the appellant] be

afforded “an opportunity to review exam nations and

scores.

2. That [the appellant] be provided a copy of all
docunents establishing that this was a professionally

‘W note, noreover, that the Board's decision makes plain
that had the appellant tinely requested an evidentiary hearing,
the request woul d have been denied. As we have expl ai ned, the
Board incorrectly assessed the appellant's grievance as one in
whi ch there was no genui ne dispute of material fact, and
therefore not warranting an evidentiary hearing.
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accepted test instrunment, including any validation
st udi es.

3. That [the appellant} be provided a list of all
professionals, along with their credentials, who have
certified the instrunent and process, or issued any
opi ni on thereof.

I n her Novenber 5, 1997 response, Marta Brito Perez stated:

Under the Maryland [Public Information Act] Section
10-618 [of M. Code (1984, 1995 Repl. Vol.), State
Governnment Article ("SG')], Permssible Denials, a
custodian of records may deny inspection of test
guesti ons, scoring keys, and ot her exam nati on
i nf or mati on. However, an individual who takes a
pronoti onal exam nation nmust be permttedtoreviewtheir
witten exam nation. M. Deborah Langford of this Ofice
of fered you an opportunity to review your exani nation
but you decli ned. Had you done so, you mght better

understand the ratings that you received. Al'l ot her
exam nation materials are considered confidential and
will not be released. | realize that a detailed

di scussion with the raters on your panel night provide

you with the type of one-on-one feedback you are seeki ng.

However, we were not able to retain the raters for a

period of tinme sufficient to provide such in depth

feedback to all candi dat es.

In an Cctober 23, 1998 letter, the appellant renewed his
request that he be provided “the requested material including, but
not limted to, raters’ instructions, review, and cormments, as well
as the actual test docunment.”

On January 12, 1999, the appell ee responded by letter. That
letter gives the clearest description of the materials that were
requested, and the appellee's decision about which materials to
provide. The letter, witten by Anne T. Wndle, Assistant County
Attorney for OHR, states:

To reiterate our position, it is that Section 4.4 of
[Administrative Procedure] 4-4 does not require us to
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release certain promotional exam test materials since it
has been the County’s long-standing policy not to release
materials which would either compromise the integrity of
future exams or give candidates an unfair advantage 1in
future exams. Therefore, we are releasing the follow ng
materials fromthe 1997 Lieutenant examtraining nanua

since their rel ease neither conprom ses the integrity of
future exans, nor gives candi dates an unfair advantage in
future exans.

Section 1. Overview
Training Qutline
Li st of Assessors

Section 2. Job Information
Cl ass Specification for Police Sergeant

Section 3. How to Assess
D nensi ons for Eval uation
Behavi or Di nensions and the 4 Steps to Assessing
Behavi or
Wher e Di nensi ons Expected to Occur
Behavi oral Exanpl e Exerci se
D nension Cl assification Exercise
Rating Errors
CGeneral Guidelines

* * *

Section 7. Consensus
| ndi vi dual Rater Wrksheet
Consensus Process Description
Consensus Form
Feedback Sheet
D nension Scales, Problem Analysis - Witten
Communi cat i on

Section 8. Adm nistration
Schedul e for Exam
Pronot i onal Exam Schedul e [candidates nanes
redact ed]
Pronoti onal Process Adm ni stration
Promoti onal Process Form for Admninistration

(Enphasi s added.) The appellee also furnished the appellant the

"Rater Disclosure Forn for the pronotional exam nation and the
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"Pronotional Process Security Order." The appellee detailed the
following materials it was not providing

Section 4. Oral Presentation
Ceneral |Information Sheet
| nformati on Sheet for Presentation Exercise
Letters and Data G ven to Candi date as Background
Gui del i nes for Eval uation

Section 5. Witten Exam nation
I nstructions for Witten Report
Data G ven to Candi date as Background
Gui del i nes

Section 6. Interview
CGeneral Information Sheet
Oral Exam Questions
Rater Script for Oral Exam Questions
Oral Exam Questions with Preferred Responses.

The appel | ee al so declined to provide the rater's notes and raters
rating fornms, on the ground of protecting the integrity of future
exam nations and because the raters had been assured in witing
that their notes and coments on those fornms would be kept
confidential.

Section 4.4 of Administrative Procedure 4-4, referenced by
Wndl e in her January 12, 1999 letter, states:

Each person who is responsible for presenting or

responding to a grievance, or who holds informtion

pertinent to the resolution of the grievance, nust

provide full disclosure of evidence relating to the

gri evance, provided that such di scl osure i s not precl uded

by | aw, policy, or procedure.

At the Step Il hearing, Wndle was called to testify by the

appellee. Wndle reviewed the contents of her January 12, 1999

| etter and expl ained that the raters' notes and the raters' ratings
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forns were denied on the ground that disclosure would conprom se
future exam nations and gi ve certai n candi dates an unfair advant age
in those exam nations, and because the raters had been prom sed
confidentiality. She further explained, as her |etter stated, that
it was the appellee's longstanding policy not to disclose
exam nation materials of the sort requested and to assure
confidentiality toraters, so they woul d make candi d assessnents of
t he candi dat es.

Wndle's testinony was not contested. The Step Il hearing
of ficer found that the appellant was not entitled to the materials
t he appel |l ee had declined to rel ease. The CAO s Gievance Deci sion
adopted the hearing officer's findings and concluded, inter alia,
that "[t]he interests of the County should be protected in this
i nstance by the long-standing policy and consistent practice of
denying sim|lar requests.”

On review, the Board concluded, as a matter of |aw, t hat
not wi t hstandi ng section 4.4 of Administrative Procedure 4-4, the
appel | ee had di scretion under the Maryl and Public I nformation Act,
SG 8 10-618(c)(1l), to deny the appellant's request for test
materials, including the raters' notes and raters' rating forns;
and the appellee was justified in exercising its discretion to deny
the appellant's request to i nspect those naterials.

SG 8§ 10-618, titled "Perm ssible Denials,"” provides:

(a) In general. — Unless otherw se provided by law, if
a custodian believes that inspection of a part of a

-31-



public record by the applicant would be contrary to the
public interest, the custodi an may deny i nspection by the
applicant of that part, as provided in this section.

* * *
(¢) Examinations. — (1) Subject to paragraph (2) of this
subsection, a custodian may deny inspection of test
guesti ons, scoring keys, and ot her exam nation

information that relates to the admnistration of

i censes, enploynent, or academ c matters.

(2) After a witten pronotional exam nation has

been gi ven and graded, a custodian shall permt a person

ininterest toinspect the exam nation and the results of

the examination, but my not permt the person in

interest to copy or otherwise to reproduce the

exam nation
A "person in interest” includes, inter alia, a person "that is the
subject of a public record. SG 8§ 10-611(e). A "public record”
means "the original or any copy of any docunentary nmaterial that:
(1) is made by a unit of instrunentality of the State governnent or
of a political subdivision or received by the wunit or
instrumentality in connection with the transaction of public
business. . . ." SG § 10-611(g)(1).

The appellant argues, as he did before the Board, that any
docunments used or created by the raters in admnistering and
grading the pronotional exam nation reflect their conpetency and
therefore are relevant and nmaterial to his grievance. Wi | e
conceding that “[t]here is no broad constitutional right to pre-
heari ng discovery in admnistrative proceedings[, and that] any

general right to such discovery nmust cone from statutes or rules

governi ng those proceedings,” he argues that under section 4.4 of
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Adm ni strative Procedure 4-4, he has an absolute right to receive
t he docunments the appellee declined to release, and that section
4.4 elimnated whatever discretion the appell ee had under SG § 10-
618(c) (1) to "deny inspection of test questions, scoring keys, and
ot her exam nation information that relates to . . . enploynent
matters.” The appellee responds that the Board properly rul ed
that section 4.4 of Adm nistrative Procedure 4-4 did not affect its
di scretion to deny inspection of the requested docunents, under SG
8 10-618(c)(1) and that it properly exercised that discretion.
The docunents the appellant requested and the appellee
declined to provide are portions of the raters' training nmanua
containing test questions and suggested answers, or nmaterial
cont ai ni ng actual test questions and recomended answers, and the
notes and forns nmade and filled out by the raters in assessing the
performance of other individuals who took the pronotional
exani nati on. (The appellant was afforded the opportunity to
i nspect his own exam nation materials.) Plainly, the docunents at
i ssue are exam nation materials under SG 8§ 10-618(c)(1), that is,
"test questions, scoring keys, and other exam nation information
that relates to . . . enploynent matters[,]" that are subject to
di scretionary denial by the appellee. W disagree with the
appel l ant that section 4.4 of Adm nistrative Procedure 4-4 renoved
the appell ee's statutorily granted discretion to deny i nspecti on of

the request ed docunents.
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The appel | ant nmai ntai ns that the plain | anguage of section 4.4
of Adm nistrative Procedure 4-4 directing a person responsible for
"presenting or responding to a grievance," or in possession of
information pertinent to its resolution, to "provide full
di scl osure of evidence relating to the grievance, provided that
such disclosure is not precluded by |aw, policy, or procedure[,]"
means that all relevant evidence nust be furnished unless the
person in question is prohibited by law from doing so.
Accordi ngly, because neither SG § 10-618(c) (1) nor any other "l aw,
policy, or procedure" prohibits the appellee from producing the
exam nation materials at issue, the Board incorrectly concluded
that the appellee acted properly in declining to provide the
materi al s.

As we have explained, Admnistrative Procedure 4-4 is the
procedure for grievances that was adopted by the CAQ, pursuant to
the county executive's discretion that the CAOdo so, in MCPR 29- 3.
In interpreting the meaning of section 4.4 of Admnistrative
Procedure 4-4, we |l ook not only to the literal neaning of its words
but also to their nmeaning in light of the objective of the
admnistrative rules of which it is a part and in the context of
the regul ation authorizing its adoption. See Mayor & City Council
of Balt. v. Chase, 360 M. 121, 129 (2000); Morris v. Prince
George's County, 319 M. 597, 604 (1990); warfield v. State, 315

Mi. 474, 499 (1989).
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Section 4.4 does not address prehearing production of
docurents. It is entitled "Disclosure of Facts." |Its very general
| anguage is nerely an exhortation to those people pursuing and
def endi ng the grievance, and those having sone know edge about it,
to provide full disclosure of "evidence" related to it, so |long as
full disclosure is not otherwi se legally "precluded.”

Wien read in conjunction with MCPR 29-3, authorizing the
regul ations, and 30-1, et seq., establishing the procedure for
evidentiary hearings before the Board and authorizing the Board to
take certain actions in conjunction therewith, it is clear that
section 4.4 does not prevent any party or witness to a grievance
frominvoking a legal privilege or right the party has to maintain
the confidentiality of docunents or information. MCPR 29-3, which
sets forth in general terns the essentials for the grievance
procedure the CAO nust establish, does not address exchange of
i nformati on or docunentation at any juncture.

MCPR 30-10, addressing the "Authorities and Duties" of the
Board in presiding over hearings and appeal s, states at subsection
(b) that the Board is authorized "[t]o issue subpoenas for
W t nesses and docunents. If privilege or confidentiality is
clainmed, the Board is authorized to apply to any court of conpetent
jurisdiction for determ nation of the question. . . ." Under MCPR
30-11, addressing "Prehearing Procedure,” the burden is on the

parties, prior to the hearing, to disclose to one another the
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docunents they intend to use at the hearing and to furnish the
Board (or its designated hearing officer) the "names and addresses
of witnesses and/or docunents and records requiring service of a
subpoena.” Finally, under MCPR 30-15, at the discretion of the
Board or a hearing officer appointed by it, interrogatories my be
propounded and depositions may be taken. Docunent production is
not nmentioned in this regulation.

The interpretation the appellant advances for section 4.4 is
unreasonable in its breadth. Essentially, it not only would
require parties and witnesses to gri evances to provi de docunents at
the very outset of the grievance procedure, but also would require
them to produce docunents containing information protected by
constitutional and common | aw privil eges, so long as the privil eges
coul d be wai ved. Under the appellant's readi ng of section 4.4, for
exanple, he would be required to produce to the appellee any
document contai ni ng a conmuni cati on by himto his attorney rel evant
to the grievance. He would no longer have the discretion to
protect the docunment from production by invoking the attorney-
client privilege.

Moreover, if, as the appellant argues, section 4.4 requires a
party to a grievance to produce any relevant docunent unless
prohibited fromdoi ng so, that adm nistrative rule is at odds wth,
and cannot reasonably be harnoni zed with, the MCPR regul ati ons we

just have referenced -- and wunder which section 4.4 was
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established. An evidentiary hearing before the Board will take
place only after the internal grievance procedure established in
Adm ni strative Procedure 4-4 has taken place. The provisions of
the MCPR authorizing the Board to file an action in court when
i ssues of privilege and confidentiality are raised in response to
the Board subpoenaing docunents  or wi tnesses wll be
i nconsequential if the parties already will have been required to
produce docunents and wtnesses, notw thstanding applicable
privil eges.

SG section 10-618(c)(1) afforded the appellee a statutory
right to deny permssion to inspect the testing/enploynent
docunents the appel | ant sought. Even assuni ng those docunents are
of relevance to the appellant's grievance, and even assum ng t hat
section 4.4 requires production of rel evant docunents, section 4.4
does not require production of docunents unless prohibited by | aw,
regul ation, or policy. Rather, it requires production of docunents
unless there is a legal or policy basis not to do so, i.e.
precl udi ng production. SG section 10-618(c)(1) is a legal basis
precl udi ng production by the appel | ee of the docunents i n question,
iIf the appellee exercises its discretion not to produce them
Accordingly, the Board correctly ruled that the appellee had the
di scretion to decline to provide the requested docunents.

The appel l ant's argunent on this issue chal |l enges whet her the

appel | ee had any discretion to withhold the docunents in question,
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not whether the Board properly ruled that the appellee did not
abuse its discretion in declining to provide the docunents. As we
have noted, the docunents in question clearly fell within the scope
of SG section 10-618(c)(1). Moreover, there was evidence before
the Board -— which was uncontested -- that the appellee's routine
policy was to decline production of testing docunents so as not to
allow certain applicants an unfair advantage. In effect, the
appel lee's policy was commensurate with its right to decline
i nspection under the MPI A, and was foll owed for sound reasons that
were not arbitrary. The Board properly decided that the appellee
did not violate section 4.4 of Admnistrative Procedure 4-4 by

declining to produce the docunents at issue.

JUDGMENT OF THE CIRCUIT COURT FOR
MONTGOMERY COUNTY VACATED, WITH
INSTRUCTIONS TO VACATE THE DECISION
OF THE MONTGOMERY COUNTY MERIT
SYSTEM PROTECTION BOARD AND REMAND
FOR A STEP ITI HEARING NOT
INCONSISTENT WITH THIS OPINION.
COSTS TO BE PAID BY MONTGOMERY
COUNTY.
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