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On Sept enber 27, 2001, a Maryl and State Police trooper stopped
appel |l ant, Bruce W /I son, on Route 50 in Queen Anne’'s County,
Maryl and, after observing a car he was driving exceed the speed
limt and f ol | owanot her car too cl osely. The trooper subsequently
found cocai ne on Wl son’s person. He was arrested for possession
of cocai ne and possessi on of cocainewi ththeintent todistribute.
W | son was thereafter chargedinthe Circuit Court for Queen Anne’s
County with those crines.

W lson filed a notionto suppress the cocai ne, claimng that
during the stop the police violated his right to be free from
unreasonabl e searches and seizures. The court denied the notion.

W | son subsequent |y pl eaded not guilty on an agr eed st at enent
of facts. The court found hi mguilty of possessionwithintent to
di stribute cocaine and sentenced him to fourteen years of

i mpri sonment .

.  QUESTI ON PRESENTED

Didthetrial court err indenying appellant’s
nmotion to suppress??

When reviewing the denial of a notion to suppress, we are confined to the
record of the suppression hearing. Riddick v. State, 319 M. 180, 183 (1990),
overruled on other grounds, Wengert v. State, 364 Ml. 76, 89 (2001); Dixon v. State,
133 M. App. 654, 667 (2000). We extend great deference to the fact finding of the

suppression judge and accept the facts as found, unless clearly erroneous. Ri ddi ck,
319 M. at 183; Perkins v. State, 83 M. App. 341, 346 (1990). The evidence is
reviewed in the light nost favorable to the prevailing party — in this case, the
St at e. R ddick, 319 M. at 183. Neverthel ess, we make our own independent

constitutional appraisal by reviewing the law and applying it to the facts of the
case. Jones v. State, 343 M. 448, 457 (1996).



I'1. EVI DENCE PRESENTED AT THE SUPPRESSI ON HEARI NG

On September 27, 2001, Corporal Karl Klotz and Deputy Shane
McKi nney, both of the Queen Anne’ s County Sheriff’s Departnent, and
Maryl and State Trooper Robert Penny, Jr. (and others) attended a
neeting with the Tal bot County Drug Task Force. Menbers of the
task forcetold the attendees that W I son woul d be driving through
Queen Anne’s County that day, on Route 50, and that he woul d be
carrying al arge quantity of cocaine. Task force nenbers descri bed
t he vehicle Wl son woul d be driving as a “red Ford Escort.” After
receipt of this information, the officers devised a plan to
apprehend W son.

The plan was to position officers on Route 50 and wait for
Wlsonto drive by; if he were seen breaking any traffic | aws, he
was to be stopped i medi ately. As part of the plan, the officers
arranged for a drug sniffing canine to be nearby incase atraffic
st op was made.

The plan was put into effect, and later that day, at
6:15 p.m, WIson was observed travel i ng west bound on Route 50 in
Queen Anne’s County, driving a red Ford Escort. The police
“clocked” his vehicle' s speed at 63 m | es per hour. The maxi num
speed limt was 55 MPH at the point appellant was observed.
Trooper First Class (“TFC’) Penny made the stop.

TFC Penny approached Wl son’ s vehicl e and recogni zed hi mas a

former hi gh school acquai ntance. The two engaged in a brief period



of “small talk,” after which TFC Penny asked for Wl son’ s |icense
and registration. W/Ison found the registration card to the Ford
Escort but could not produce a driver’s |license.

The trooper asked Wl son to get out of the vehicle while he

ran” his name through the police conputer. At that point, the
of ficer intended to check to seeif WIlson had a validlicense and
to make sure the registration card Wl son had produced was val i d.
Wlsons front-seat passenger was allowed to stay in the
aut onobi | e.

Shortly after W1l son stepped out of the car, TFC Penny noti ced
Deputy McKi nney and his dog arrive. The K-9 unit had been summoned
by radi o nonents earlier. WIson was instructed to get back into
his vehicle and to turn off its engine. WIson did as he was tol d.

TFC Penny backed away from W/l son's vehicle after being
instructed to do so by Deputy MKinney. Mvenent away fromthe
vehi cl e was necessary because the drug dog was in a “work node.”
According to Deputy MKinney, the dog got “aggressive” when
wor ki ng. TFC Penny was still holding the vehicle's registration
W | son had given himwhen he stepped away from appellant’s car.

The dog performed a peri meter scan of W1l son’s vehicle, which
| asted | ess than two m nutes. During the scan, the dog “al erted”
whil e at the passenger side of the car. The dog’ s alert inforned

his handler that the dog detected the scent of a controlled



danger ous substance in the vehicle. The dog handler notified TFC
Penny and Corporal Klotz of the dog' s findings.

TFC Penny re-approached t he vehi cl e and agai n asked Wl son to
get out of the car. Corporal Klotz renmai ned behindthe vehicle and
wat ched t he front-seat passenger. As W/ son st epped out, TFC Penny
noticed a bulge in Wlson's right front jacket pocket. He also
noti ced what appeared to himto be a brown paper bag or sandw ch
bag sticking out of the top of the sane jacket pocket.

Wl son was then asked to walk to the back of his vehicle.
Wl son did as instructed and then turned to face TFC Penny, who
inquired: “Bruce, what’'s in your jacket[?]” Before the question
was answered, TFC Penny *“grabbed” the pocket and just
“instant aneously” felt a “large mas[s],” which he *“imedi ately

knew fromhis [ 15 years] of training and experience .
was the ampbunt and probably the type of contraband” he expected
Wl son to have.?

After he felt the bag, TFC Penny i mredi ately pulled it out of
W Il son’s pocket. The bag contai ned nunerous smaller baggies
contai ning cocaine. WIson was then arrested.

On cross-exani nation, TFC Penny testified:

MR. KANW SHER [ Def ense Att orney]: So you
saw that and the bulge at the sane tine, it
wasn’'t just the bulge, you saw the paper bag?

2In TFC Penny’s words, “I felt that mms[s] of a substance before and there was
no doubt in ny mnd, when | grabbed that item that it was consistent with the
amount of contraband and the type of contraband that we suspected [sic] to find in
this particular case.”



TFC PENNY:  Yup.

MR. KANW SHER: At that point, were you
concerned for officer safety, for your safety
and the other officers?

TFC PENNY: | amal ways concerned for ny
saf ety or the other officers there, especially
with this type of stop.

MR. KANW SHER: So your intent, at that
point, was to see if he was carrying any
weapons or was your intent, at that point, to
see what was in the bag?

TFC PENNY: My intent, at that point, was
toidentify the bulge. | didn't knowwhat the
bul ge was. So that was why | grabbed that
area. Then upon grabbing that area, it was
clear to nme and it felt |ike the contraband
that | should have been | ooking for.

The trial judge, after finding the testinony of the officers
who participated in appellant’s arrest to be credible, denied

Wl son’s notion to suppress.

11, DI SCUSSI ON

Appel |l ant admts that the police had probabl e cause to stop
hi s vehi cl e. He contends, however, that his detention at the point
drugs were discovered violated his rights, as protected by the
Fourth Amendnent. Mbre precisely, he contends that once the police
ceased activities concerning the traffic stop and focused their
i nvestigative energi es exclusively on his possi bl e possessi on of
drugs, his confinenent was illegal. Appellant identifiedthe point

where the detention becane ill egal as the nmonent after the canine



unit arrived, which was (approxi mately) at t he same poi nt appel | ant
was ordered back into his vehicle. WIson s argunent is expressed
as follows:

VWil e Trooper Penny was beginning to
process the traffic violations, Deputy Shane
McKi nney arrived with his drug detecting
cani ne Rey. At this point, Trooper Penny
stopped his investigation of M. WIson's
license and the processing of the traffic
violations to al |l owDeputy MKi nney and Rey to
scan the car for drugs. As Deputy MKinney
was pursuing the drug i nterdiction purpose of
the stop, Trooper Penny and Corporal Klotz
stayed away fromM. Wlson' s car. It isthis
abandonment of the actions related to the
trafficlaws that Whitehead [v. State, 116 M.
App. 497, 503 (1997),] specifically prohibited
when stating “stopping acar for speedi ng does
not confer the right to abandon or never begin
to take action related to the traffic | aws.”

W | son al so argues that the holdings in Charity v. State, 132 M.
App. 598 (2000), support his position that his detention after he
was ordered back into his car was unl awful .

The Whit ehead case had its origin when Cedrick Witehead was
observed by a Maryland State trooper (who was “working a K-9
shift”), driving seventeen m | es over the postedspeed|limt. 116
Md. App. at 498. \Whitehead was stopped by the trooper and asked
for his |icense and registration. 1d. The notorist was able to
produce his registration but not his |icense. I d. At the
trooper’ s request, Wi tehead wal ked back to the trooper’s cruiser.
Wi t ehead’ s passenger was al l owed to remai n seated. 1d. at 498-99.

The K-9 officer next asked Wi tehead where he was com ng fromand



hi s i ntended destination. Id. at 499. He then went to Whitehead s
car and asked t he passenger the sanme questions. Id. The answers
received from the passenger conflicted with those given by
Whi t ehead. Id. This discrepancy pronpted the trooper to ask
VWi tehead if he would sign a witten consent to a search of his
vehicle for drugs. I d. Whi t ehead becanme nervous, commenced
stuttering, and declined to consent. Id. Vhile Whitehead was
bei ng asked to sign a consent form the trooper received a radio
report that Whitehead' s driving privileges were in order, that
t here wer e no out standi ng arrest warrants, and that hi s vehicl e was
not stolen. 1d. Despite receipt of this good news, the trooper
detained Whitehead while his drug dog perforned a scan of
Whi t ehead’ s vehicle. 1d. The dog “alertedto the driver’s door.”
ld. The interior of the car was then searched, and drugs were
found. 1d. In Wiitehead, Judge Sonner, for this Court, said:

We think it would be a m stake to read Whren

[v. U S, 517 U S. 806 (1996),] as allow ng

| aw enforcement officers to detain on the

pretext of issuing a traffic citation or

warni ng, and then deliberately engage in

activities not related to the enforcenent of

thetraffic codeinorder to determn ne whet her

there are sufficient indicia of some illegal

activity. Stopping a car for speedi ng does

not confer the right to abandon or never begin
totake actionrelatedtothetraffic laws .

ld. at 506 (enphasis added).



I n reachi ng t hat concl usi on, Judge Sonner comrent ed about t he

| ack of probable cause (prior to the K-9 alert) to believe that

VWit ehead’ s vehicl e contai ned drugs.

| d.

There is nothing that [ Trooper] Donovan
observed that even renotely indicates an
i nvol venent in the transportation of drugs.
He did not observe scales, bongs, glassine
bags, or instrunents which may have a | aw
abi ding use, but about which an educated
police officer could testify can also be
consistent with drug dealing and, therefore,
could give rise to a perm ssible inference
that crim nal narcotic activity is afoot. Law
enf orcenent personnel do not have the
di scretionto sel ect neutral human behavi or as
the justification for the formation of
probabl e cause. Wayne R LaFave, Search and
Sei zure, A Treatise on the Fourth Amendnent,
Section 3.6(f) (2d ed. 1987); People wv.
Reynol ds, 94 111.2d 160, 68 111. Dec. 122, 445
N. E. 2d 766 (1983); Donal dson v. State, 46 M.
App. 521, 534, 420 A . 2d 281 (1980).

at 504-05.

Charity v. State was preceded by our Wi tehead deci si on.

The

facts in Charity were somewhat simlar to those in Witehead and

were outlined by the Court as follows:

According to Sergeant Lewi s’s testinony
at the suppression heari ng, he approached t he
second vehicle, advised the appellant as to
why he had been stopped, and asked to see a
driver’s license andregistrationcard. After
noticing that Sean White, the only passenger
in the car, was not wearing a seat belt,
Sergeant Lewi s requested his identification as
well. Both the appell ant and White conpli ed.
As he stood at the w ndow, Sergeant Lew s
noticed a large bundle of air fresheners
hanging from the rear view mrror. A
subsequent count revealed 72 such air
fresheners.



Sergeant Lewis also indicated at the
suppression hearing that “there was little
doubt” in his mnd that there was “sonething
crimnal going on inside the vehicle.” His
suspi ci on was based on the | arge nunmber of air
fresheners and on the fact that the appell ant
had a North Carolina driver’s |icense and
Wi te had a New York |license. Based on those
observati ons, Sergeant Lewis asked the
appellant to step out and to nove to the rear
of the vehicle, notw thstanding that a |ight
rain was falling. He then began questioning
t he appellant as to where he was com ng from
and where he was goi ng.

Leavi ng the appellant standing in the
rain, Sergeant Lewis then approached the
passenger side of the vehicl e and began aski ng
White the same questions. After receiving
answers fromWite that were different from
t he answers given by the appel |l ant, Sergeant
Lews returned to the rear of the vehicle
wher e t he appel | ant was standi ng. Because it
t hen began to “rain heavier” and because he
want ed to have t he appel |l ant “seated in [ his]
cruiser,” Ser geant Lew s request ed a
“consensual patdown” of the appellant. The
appel I ant ostensi bly consent ed.

In the course of the pat-down, Sergeant
Lewis felt a bulge in the appellant’s front
pants pocket. |In response to the sergeant’s
guestion regardi ng the contents of the pocket,
t he appellant reached into the pocket and
pul | ed out a packet of gumand some noney. In
the process of the appellant’s doing so,
Sergeant Lewi s saw “a one gramsi ze packet” of
what he “readily recognized to be nmarijuana”
bet ween the appellant’s ring finger and his
m ddl e finger. Sergeant Lew s then “plucked”
t he packet fromthe appellant’s fingers, held
it in front of his face, and stated, “This
aut horizes me to conduct a full-blown search
of your vehicle now.”

132 Md. App. at 602- 04.



Thereafter, Charity’ s car was searched i ncident tothe arrest

for possession of marijuana. 1d. at 604. A large quantity of
cocai ne was found as a result of the search. 1d. In Charity, we
sai d:

I n determ ni ng whether a police officer
has exceeded the tenporal scope of a | awful
traffic stop, the focus will not be on the
l ength of tinme an average traffic shop shoul d
ordinarily take nor will it be exclusively on
a determnation, pursuant to Ferris, of
whether a traffic stop was literally
“conpl eted” by the return of docunents or the
i ssuance of a citation. Even a very | engthy
detenti on may be conpl etely reasonabl e under
certain circunstances. Conversely, even a
very brief detention may be unreasonabl e under
ot her circunstances. There is no set fornula
for measuring in the abstract what should be
t he reasonabl e duration of atraffic stop. W
must assess the reasonableness of each
detention on a case-by-case basis and not by
the running of the cl ock.

In both Snow v. State, [84 MI. App. 243
(1990),] and Munafo v. State, [105 Md. App.
662 (1995)], we held that an initially valid
traffic stop coul d not serve as the justifying
predi cate for t he narcoti cs-rel ated
i nvestigation that followed in its i medi ate
wake, notw thstanding the fact that in both
cases “the total I ength of the stop was bri ef
and did not exceed the normal duration for a
traffic stop.” Minafo . . . at 671

VWhat m ght be a reasonabl e duration for
nost traffic stops m ght not be reasonable
duration for a particular traffic stop on a
particul ar occasion. Reasonabl eness may
depend on whet her the purpose of the traffic
stop is actually being pursued with sone
nmodi cum of diligence. We repeat that in
processingatrafficinfractionthe police are
not to be nonitored with a stop-watch
Nei t her, however, does Whren confer on them

10



for exanple, five mnutes of “freetine” to do
what ever they wish in the service of sone
ot her investigative purpose.

ld. at 617.

The Charity Court |ooked to Ferris v. State, 355 Ml. 356
(1999), for guidance. Ferris, unlike Witehead, did not involve a
“Whren stop,” i.e., a stop ostensibly nade to enforce thetraffic
laws but inreality a stop for another notive — such as to enforce
the narcotics laws. Charity, 132 Md. App. at 610-11. Ferris was
st opped sinply because he was speeding. Ferris, 355 Md. at 362.
After conpleting a license and registration check, the police
officer gave Ferris a traffic citation. | d. | mredi ately
thereafter the officers asked Ferris to step out of his vehicleto
“answer a coupl e of questions.” 1d. at 363. The request was nade
because (1) the trooper had seen Ferris and his passenger “acting
nervous,” and (2) Ferris’s eyes were bl oodshot yet no odor of
al cohol was detected on his breath. 1d. Ferris was questioned,
and he adm tted t hat he and hi s conpani ons had snoked a “j oi nt” of
mari j uana about three hours earlier; shortly thereafter, Ferris’s
conpani on turned over some marijuana. |d. at 364. The car was
t hen searched, and addi ti onal marijuana was found. I1d. Ferris was
arrested and was | ater found guilty of possession of marijuanawth
theintent todistribute. Id. at 366. InFerris, the Court hel d:

In sum the officer’s purpose in an
ordinary traffic stop is to enforce the | aws

of the roadway, and ordinarily to investigate
t he manner of drivingwiththeintent to issue

11



a citation or warning. Once the purpose of
that stop has been fulfilled, the continued
detention of the car and t he occupant s anounts
to a second detention. See Royer, 460 U.S. at
500, 103 S. Ct. at 1325-26. Thus, once the
underlying basis for theinitial traffic stop
has concl uded, a police-driver encounter which
i nplicates t he Fourth Amendment IS
constitutionally perm ssible only if either
(1) the driver consents to the continuing
intrusion or (2) the officer has, at a
m ni mum a reasonabl e, articul abl e suspicion

that crimnal activity is afoot. Uni t ed
States v. Sandoval, 29 F. 3d 537, 540 (10" Cir.
1994)).

ld. at 372.

The case sub judiceis different fromCharity, Witehead, and
Ferris in one inportant respect. Here, the police had cause to
stop and question the nmotorist for two separate reasons: (1) a
traffic violation was commtted in the officer’s presence and
(2) the officer who nade the stop had, at a m nimum a reasonabl e
articul abl e suspicion that the notorist was transporting drugs
(based on atip fromthe Drug Task Force). Thus, when the police
st opped, nonentarily, their investigative endeavorsinrelationto
the traffic violation, they had independent constitutional
justification for detaining WIlson — based on the tip that he was

transporting a large quantity of cocaine.?

The Suprene Court said in A abama v. Wite, 496 U S. 325, 330 (1990), that
even an anonynous telephone tip from an informant, which was not independently
verified, gave rise to an articulable suspicion that would justify a Terry stop.
The Court said:

Reasonabl e suspicion is a less demanding standard

than probable cause not only in the sense that reasonable

suspicion can be established wth information that is
(continued. . .)

12



The case of Pryor v. State, 122 M. App. 671 (1998), is
instructive. Aconfidential informant told Detective Scott Giffin
that Pryor was “selling large quantities of cocaine in the
Frederick Road area of Catonsville.” Id. at 675. The informant
al so gave Detective Giffin Pryor’s address, the nake and nodel of
his car, and the fact that Pryor stored cocai neinthe dashboard of
his vehicle. 1Id.

Pryor was subsequent|y observed by Detective Giffin exceeding

t he posted speedlimt. Id. The detective instructed a unifornmed
officer to make atraffic stop of Pryor’s vehicle. 1d. Pryor and
hi s passenger were ordered out of the car. Id. The two were then

forcedtowait twenty to twenty-five mnutes for the arrival of a
narcotics dog. 1d. at 677. The dog sniffed the perinmeter of the
def endant’ s vehicle and gave an alert for the presence of a
control |l ed dangerous substance within the vehicle. 1d. at 675.
The dog t hereafter entered the vehicle and signaled to its handler
t hat the contraband was in the dash. 1d. A search reveal ed t hat
t he dog (and the i nformant) were ri ght and crack cocai ne was f ound

secreted under the car’s dashboard. |d. at 676. InPryor, we said

3(...continued)
different in quantity or content than that required to
establish probable cause, but also in the sense that
reasonable suspicion can arise from information that is
less reliable than that required to show probabl e cause

(Enphasi s added.)

Wiite v. A abama was recently fully discussed in Carter v. State , 143 M.
App. 670, 680 (2002).

13



that the forcible stop was justified for two reasons, viz: “(1)
t her e was reasonabl e arti cul abl e suspi ci on t hat appel | ant m ght be
in possession of contraband; and (2) an officer saw appell ant
violate the law.” [Id. at 680.

The Fourth Anendnment permits the forcible
stop of a notorist who is observed by a | aw
enforcement officer to be violatinga “rul e of
the road.” The Fourth Amendnment al so permts
the forcible stop of a vehicle when there is
reasonabl e articul able suspicion to believe
that its occupants are involved in crimna
activity. In neither of these situations,
however, may the occupants of the vehicle be
det ai ned for an extended period of tine. 1In
t he absence of a justification for continued
detention that manifests itself during the
period of time reasonably necessary for the
officer to (1) investigate the driver’'s
sobriety and |license status, (2) establish
t hat t he vehi cl e has not been reported stol en,
and (3) issue atraffic citation, the Fourth
Amendnment prohibits a detention in excess of
that period of tinme. In this case, whether
the period of appellant’s detention is
characterized as a “first” (traffic) stop
foll owed by a “second” (drug investigation)
stop or as a single stop that was justifiable
for two different reasons, appellant was
det ai ned much | onger t han was reasonabl e. The
evidence derived from that unreasonable
detention was acquired in violation of his
Fourth Amendnment rights.

ld. at 682.

The case sub judice is distinguishable fromPryor because here
the canine unit arrived within “two m nutes” of the stop, and it
t ook | ess than two additional mnutes for the dog to alert to the
presence of drugs. TFC Penny could not have been expected to

conplete a check to see if appellant had a valid |icense and

14



registration and give a speeding ticket (or warning) wthin four
m nutes.* As we observed in footnote 6 inPryor: “If the K-9 had
been present at the nonent of the stop, or arrived during the
period of perm ssible detention, its “perinmeter search” of
appel l ant’ s vehi cl e woul d have been entirely proper.” 1d. at 681.
Here, two m nutes was clearly a “reasonable tinme” to wait for the
arrival of the canine unit. Mor eover, even if we assune, as
appel | ant does, that what occurred after the arrival of the canine

unit constituted a “second stop,” that stopwas entirely justified
asaresult of thetip fromthe Tal bot County Narcotics Task Force.
That tip, standi ng al one, gave TFC Penny a reasonabl e arti cul abl e
suspicion that his car contained drugs. Thus, it was not
unreasonabl e to hold W1l son for a short interval while the drug dog
perfornmed his duties.

The appel | ant argues, inthe alternative, that evenif he was

lawful |y detained, TFC Penny’'s search was ill egal because the

‘W enphasi zed in Charity:

W are not suggesting for a nonent that when the police
effectuate a traffic stop, they are operating under a
“time gun” or nmay not pursue two purposes essentially
simul taneously, with each pursuit necessarily slow ng down
the other to sone nodest extent. W are sinply saying
that the purpose of the justifying traffic stop may not be
conveniently or cynically forgotten and not taken up again

until after an intervening narcotics investigation has
been conpleted or has run a substantial course. The
legitimating power of a traffic stop to justify a
coi ncidental investigation has a finite “shelf life,” even
when the traffic stop, as in this case, is not formally
t erm nat ed.

132 M. App. at 614-15.

15



search was pre-arrest, not incident toavalidarrest. Appellant’s
preci se argunent is:

In the instant case, Trooper Penny
engaged appel lant for a Terry frisk foll ow ng
the positive alert by the drug dog. Trooper
Penny put hi s hand on appel |l ant’ s cl ot hi ng and
asked appellant “what’s in your jacket?”
i ndicating that he did not yet know what was
i n appel l ant’ s possessi on. Trooper Penny was
clearly acting on a reasonable articul abl e
suspicion to determne if there was probable
cause to arrest. Trooper Penny then “grabbed
bot h pockets” and felt what he believed to be
drugs. Penny then “reached into the pocket,
glanced into the bag [and] could see what
appeared to [him to be numerous bags of crack
cocaine. Follow ng this sequence of events,
Trooper Penny told appellant to turn around,
to put his hands behind his back, and that he
was under arrest.

By Trooper Penny’s own adm ssion,
appel | ant was not under arrest until after the
search of appellant’s person and the paper
bag. Appellant was not arrested up to and
until the point that he was told to turn
around, place his hands behind his back, and
t hat he was under arrest. Prior to that point
intime, appellant was not under arrest. To
conclude otherwi se would qualify all Terry
pat - downs as arrests. Therefore, the search
of appellant was pre-arrest, wthout a
war rant, and wi t hout any appli cabl e excepti on
to the warrant requirenment.

(References to transcript omtted.)
The above argunment overl ooks the fact that, for the “search
incident to an arrest” exception to the warrant requirenent to be

appl i cabl e, the search need only be “essentially cont enporaneous”

16



with the arrest. This was explained®in State v. Funkhouser, 140
Md. App. 696, 730 (2001), where we said:

For a search to be an incident of an
arrest, it need not literally follow the
arrest. |If an officer has determ ned to make
an arrest, the search incident is sinply an
aspect of the arresting prerogative. It is
one part of an omibus tactical maneuver
Because of the potential exigencies of a
police-citizen confrontation, the process of
1) disarmng the arrestee and 2) preenpting
destructible evi dence a) may proceed
simul taneously with the act of arresting or
b) may even precede it by a nonent or two.
This departure from nore routine sequencing
does not destroy the search’s character as an
aspect or incident of the arrest it nerely
supports and acconpani es.

The search of appel | ant was preceded, as appell ant adm ts, by
alegitimate “Terry pat-down.” When t he pat-down was conpl ete, the
pol i ce had probabl e cause to bel i eve t hat t he package he carriedin
his pocket contained drugs. The facts that gave rise to that
pr obabl e cause were (1) the contents of thetip TFC Penny recei ved
fromthe Tal bot County Narcotics Task Force; (2) the fact that the
narcotics dog had “al erted” on the car that appel |l ant was dri vi ng

(Wl kes v. State, 364 Md. 554, 586 (2001) (drug dog’' s alert to the

5See also Ricks v. State, 322 Ml. 183, 191 n.2 (1991):

The search in this case would not have been invalid,
even if Ricks was arrested after the search of the bag.
As long as the search and the arrest are essentially
cont enporaneous, a search nay be analyzed wunder the
principles governing searches incident to arrest. Lee [v.
State , 311 Mi. 642 (1988)], citing Rawings v. Kentucky,
448 U.S. 98, 100 S. . 2556, 65 L. Ed. 2d 633 (1980);
Anderson v. State, 78 M. App. 471, 481-82, 553 A 2d 1296
(1989).

(Enphasi s added.)
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presence of drug scent generates probable cause to search the
vehicle); and (3) TFC Penny’s know edge gai ned by what he could
feel.®

The search of appell ant occurred when TFC Penny yanked the
paper bag fromappellant’s front shirt pocket. The testinony of
TFC Penny was uncontradicted that he pulled out the bag
“instantaneously” after he felt the bag's contents and that,
i medi ately after hefelt the contents, he recogni zed t he contents
of the bag as cocaine. He then arrested appellant. Therefore, the
search was made “essentially contenporaneously” with appellant’s

arrest.

Appellant’s last argunment is that the search exceeded the

perm ssi ble scope of a “Terry pat-down.” He argues:

When Trooper Penny noticed t he paper bag
sticking out of appellant’s jacket pocket, he
told appellant to go to the back of the car.
Trooper Penny “put his hand on” appellant’s
jacket. This action by the trooper is exactly
what Terry envi sioned —a patting of the outer
clothing by an officer’s hands. Most
significantly, Trooper Penny next asked what
was inside. This is a clear indication that

See Stokes v. State, 362 M. 407, 412 n.6 (2001) (The “plain feel doctrine”
is applicable when “a police officer lawmfully pats down a suspect’s outer clothing
and feels an object whose contour or nmass nakes its identity immediately apparent
[as contraband], there has been no invasion of the suspect’s privacy beyond that
already authorized by the officer’s search for weapons . . . [and] its warrantless
seizure,” is thus justified.). Here, there was no evidence that TFC Penny
inpermssibly nanipulated or palpated the item in an effort to deternmne its
character; rather, according to TFC Penny, he knew from his training and experience
in narcotics and fifteen years on the force that the item he felt was the narcotics
that he had been told WIson would be carrying. See Mnnesota v. Dickerson, 508
U S 366, 375 (1993); Commonwealth v. Whitnore, 92 S.W3d 76 ( Ky. 2002) (providing
a useful overview of the federal plain feel cases); United States v. WIllians, 38
Fed. Appx. 26 (D.C. dr. 2002); United States v. Johnson, 212 F.3d 1313 (D.C. Cir.
2000) .
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the officer’s pat of the outer clothing did
not nmake it imedi ately apparent that there
was contraband or a weapon inside. He then
“grabbed” appellant’s pockets and felt an
object. It was only the grabbing that |edthe
officer to the conclusion that there was
contraband i n appellant’s pocket. It is this
grabbi ng of appell ant’ s pockets that nmade t he
frisk unconstitutional under Terry [v. Ohio,
392 U.S. 1 (1968),] and [Mnnesota V.|
Di ckerson , 508 U.S. 366 (1993)].

(References to transcript omtted.)

The maj or prem se of the foregoing argunent is that TFC Penny
“patted-down” appellant’s outer garnents first, then asked W1l son
what was in the pocket, and then grabbed for the pocket. But a
revi ewof TFC Penny’s testinmony provi des no support for appellant’s
prem se. TFC Penny testified:

| i nstantaneously went to put ny hand on his

jacket and | said, Bruce, what’s in your
pocket. As | didthat, | imrediately grabbed
that area. | actually grabbed both pockets
just instantaneously and | could feel the

[ mss], alarge [mss] that i nmediately | knew

fromny traini ng and experi ence was t he anount

and probably the type of contraband that we

were alerted to, in this particul ar case.
TFC Penny, whose testinony was found credi bl e by t he noti ons judge,
never testifiedthat hefelt any part of Wlson’s clothing prior to

gr abbi ng for t he pockets of his jacket. His actions did not exceed

the perm ssible scope of a Terry pat-down.

JUDGVENT AFFI RVED;
COSTS TO BE PAI D BY APPELLANT
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