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In the Circuit Court for Prince George’'s County, Ulico
Casualty Conpany (“Uico”) sued Atlantic Contracting & Materi al
Conmpany, Inc. (“Atlantic”), on an indemity agreenent that
Atlantic gave Uico in connection with Uico's issuance of a
performance and paynent surety bond. U ico sought to recover
nonies it had paid on a claim mde on the surety bond and the
attorneys’ fees, costs, and expenses it had incurred in pursuing
recovery fromAtlantic. The case was tried to the court, which
awarded U ico some but not all of the nonies it sought.

Nei ther party is satisfied with the court’s ruling. Uico,
t he appel |l ant and cross-appell ee, contends the court shoul d have
reimbursed it fully for the nonies it paid on the claimand the
full anount of its attorneys' fees, <costs, and expenses.
Atl antic, the appellee and cross-appellant, contends the court
shoul d not have found it liable at all.

For the follow ng reasons, we shall reverse the judgnment of
the circuit court and remand the case for further proceedings

not inconsistent with this opinion.

FACTS AND PROCEEDI NGS

On June 27, 1997, G| bert Southern Corporation (“G | bert”)
entered into a general contract with the State of North Carolina
Departnment of Transportation to repair a segnent of the

nort hbound lanes of Interstate 85 (“the Project”). Soon



thereafter, G lbert and Atlantic entered into a subcontract for
Atlantic to performthe concrete paving work on the Project.

On Septenmber 2, 1997, Uico issued a “Performance and
Paynment Bond” (“Bond”) on behalf of Atlantic, as principal, in
favor of G| bert, as obligee, under the general contract for the
Project. The Bond guaranteed Atlantic’'s performance of its
duties under the subcontract and its pronpt paynent “to all
persons supplying [Atlantic] with labor and materials in the
prosecution of the work provided for in [the subcontract between
G lbert and Atlantic] . . . and [the pronpt paynment of] all
ot her obligations incurred by [Atlantic] in connection with such
work . . . .7

In partial consideration for the issuance of the Bond,
Atlantic and its individual owners, John Madden and Thomas
Madden, executed a General Agreenment of Indemity and Security
(“I'ndemmity Agreenent”), in favor of Ui co.

On June 24, 1998, a representative of Clearwater Hydraulics
& Driveshaft Service (“Clearwater”) informed U ico by tel ephone
that Clearwater had billed Atlantic for $21,843.48 in repairs to
equi pnment Atlantic was using in connection with the Project but
Atlantic had not paid Clearwater’s bill. Clearwater was | ooking
to Uico, as Atlantic’s surety, for paynent. A representative

of Uico sent Clearwater a Proof of Claim form and a letter
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requesting that it submt the form and supporting docunentation
for its claim

On July 28, 1998, Malcolm F. Bailey of Clearwater executed
the Proof of Claim wunder oath, stating that Atlantic owed
Cl earwat er $21,843.48 for “repair to equi pnment used on paving
job at 1-85 North, Ganville County project.” Bailey further
attested in the Proof of Claim that no credits were due to
Atl antic. The bills sent by Clearwater to Atlantic, and
supporting back-up documents, were attached to the Proof of
Cl aim The dates and amounts of the bills are: $8,299.18
(12/5/97); $7,565.36 (5/15/98); and $4, 834.14 (5/15/98).

Clearwater did not transmt the Proof of Claim and
supporting docunments to Uico until August 27, 1998. By then,
Atlantic had paid the $4,834.14 bill, by check dated July 31,
1998, which was negotiated by Clearwater on August 6, 1998
There is no evidence that Clearwater informed U ico about the
payment, and the evidence showed that it did not amend or update
its Proof of Claimto reflect the paynent.

On August 31, 1998, Cherie Rondinelli, Bond Clai ms Manager
for Uico, wote to John Madden referencing the Bond and Project
and giving notice that U ico had received a claimby Cl earwater
“alleg[ing] that [it is] owed $21, 843. 48 for danmages provi ded to

t he above stated bond and project.” Rondinelli asked Madden to
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advise her in witing, within 5 days of receipt of the letter,
of Atlantic’s reasons for delaying paynment to Cl earwater.

On Septenmber 3, 1998, Thomas Madden responded in witing to
Rondinelli’s letter, stating that Atlantic had sent Cl earwater
a check for $4,834.14 in partial paynment of Clearwater’s bill
and that the bal ance ($15, 864.54) was “being di sputed and nust
be resolved prior to conpletion of paynent.”

On October 26, 1998, Rondinelli wote to Thomas Madden
acknow edging receipt of his September 3, 1998 letter and
sayi ng:

Atlantic continues to state that the bal ance due is

being disputed and wll be resolved prior to

conpletion of the project. What is the nature of the

di spute? Please provide the surety with docunentation

of the dispute and amount. Is the project conplete, if

no, what percentage of the project is conplete? Wen

do you expect the project to be conpleted?

In addition, Rondinelli asked for a copy of the canceled
$4,834.14 check remtted to Clearwater and certain other
documents pertaining to the Project.

On Decenber 3, 1998, not having received a response to her
October 26 letter, Rondinelli again wote to Thomas Madden,
referencing the Bond. She repeated that Uico still had not
recei ved docunentation to support Atlantic’s “defenses agai nst

[ Cl earwater’s] claim against the aforenentioned bond[,]” and

t hen enphasi zed:



In order to proper [ sic] and thoroughly

i nvestigate the above claim it is inperative that the

surety receive this information. Atlantic’s |ack of

cooperation with Uico is placing the surety in a

difficult position of possibly having to incur a

paynent |loss on this bond due to the |ack of

docunent ati on and valid defenses.
Rondi nelli again asked for the information requested in her
Oct ober 26 letter and warned that if Atlantic did not respond
within 5 working days, “[Uico] may be forced to seek other
avenues and seek restitution via its rights under the indemity
agreenent.”

Atlantic did not respond to the Decenber 3 letter. On
Decenber 29, 1998, having heard nothing from Atlantic since her
| ast correspondence, Rondinelli again wote to Thomas Madden.
She stated that Uico had not received the requested
docunentation from Atlantic and that it had *“validated
Clearwater’s claim of $20,698.62." Rondi nel I'i advi sed that
“Atlantic’s |lack of response and docunentation [had] placed
[Uico] in a position of incurring a loss in [the anmount of
$20, 698. 62] " and demanded that Atlantic pay Uico that sum by
check, within 5 working days of receipt of the letter. She
adnoni shed that if Atlantic did not make paynment as demanded,
Uico “wWould] be forced to seek other restitution via its

ri ghts under the indemmity agreenent.” Rondinelli’s |letter was

sent to Atlantic by certified mail.
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On Decenber 31, 1998, Uico issued a check for $20,698.62
to Clearwater. The check was delivered to Clearwater five days
|ater, on January 4, 1999, when Clearwater executed an
assignnment of its claimagainst Atlantic to Uico and a rel ease
of Uico fromall liability under the Bond. The rel ease states,
“the sum of $20,698.62 is justly due and owi ng by contract to
[Clearwater] and that [Clearwater] has not released or
di scharged the sanme or any part hereof, that there are no
counterclainms or set-offs to said account. "

By |l etter of January 5, 1999, which was transmtted to Uico
by facsinmle at 4:50 p.m that day, John Madden responded to
Rondi nelli’'s Decenber 29 letter, stating he had received it that
day (January 5); that he had called Rondinelli on December 11,
but had been put in her voice mail, which had a nessage that she
was out of the office for a few days, and he had not received a
return call; and that he had again called her office that day
(January 5) and was put in her voice mil, which by nessage
stated she would be out of the office until January 7.

Madden’s letter went on to state that the dispute over
Cl earwater’s bill was “predicated on the fact that unauthorized

work was performed and billed for and that the invoices
Atlantic had fromCl earwat er total ed $15, 864. 54, not $20, 698. 62.

The letter attached a copy of the disputed invoices and of
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Atlantic’s July 31, 1998 cancelled check to Clearwater, for
$4, 834. 14. Madden further stated that Atlantic had finished
nost of its work on the Project on Septenber 13, 1998, with the
exception of m nor punch list items, and that the entire Project
was conpl eted on Novenber 25, 1998. He concluded by directing
Uico not to make any paynent to Clearwater. The next day,
Madden sent another letter to Rondinelli, again conpl aining that
he had made nunmerous tel ephone calls to Uico that had not been
returned.

Atl antic refused to nake paynent to U ico. On Septenber 19,
2000, in the Circuit Court for Prince George’'s County, Uico
filed suit against Atlantic, seeking to recover under the
I ndermi ty Agreement the $20,698.62 it had paid Cl earwater, plus
interest, attorney’'s fees, costs, and expenses. Atl antic
answer ed, and di scovery ensued.

The case was tried to the court on Decenber 14, 2001. By
agreement of counsel, the deposition of Kathleen Palner, a
Claims Coordinator for Uico, who worked under Rondinelli’s

direction, was npved into evidence, as were the docunents



identified by Palmer that constituted Uico s claims file.! The
docunents include those we have di scussed above.

John Madden appeared and testified on behalf of Atlantic.
He stated that Clearwater had not supplied [abor or materials
for the Project for Atlantic. Rather, it had perfornmed repair
work on sonme hydraulic nmotors for a “CM concrete belt placer”
machine that Atlantic was wusing for the Project. Madden
expl ai ned that the belt placer nmachi ne bel onged to Atlantic, had
alifetime of 10 or 15 years, was not dedicated to the Project,
and had been used on several other projects.

Madden further testified that Atlantic paid only $4,834. 14
of the total anmpunt billed by Cl earwater because the bal ance was
for materials, nmostly punps, that were not received by Atlantic
and had been fraudul ently obtained by one of its enpl oyees, who
| ater was discharged, in a collaborative schene with one of
Cl earwater’s enpl oyees. Madden explained that the basis for
Atlantic’s dispute with Clearwater was set forth in a letter he
wote to Bailey (of Clearwater) on June 3, 1998. In that

|l etter, Madden expressed disappointnent that Bailey had not

I'n Decenber 1999, Safeco Insurance Conpany of America
bought the surety clainms departnent of Uico; so when the
deposition was taken and at the tine of trial, Palnmer actually
was enpl oyed by Safeco.
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brought his concerns about the rogue Atlantic enployee to
Madden's attention earlier.

Madden’ s file copy of the June 3 letter to Cl earwater bears
a handwitten note, “Send to U ico,” dated Septenber 3, 1998.
Madden testified that he wote that note to his secretary,
directing her to send a copy of the June 3 letter to Uico, to
informit of the basis for Atlantic’s dispute over Clearwater’s
bill. He testified that he did not know whether the letter was
sent, although he assunmed it was. Madden’s file does not
contain any docunentation that the letter was sent to Uico
before the end of December 1998, and U ico’'s claimfile does not
contain the letter. Madden's Septenber 3, 1998 letter to
Rondi nel li does not reference any attachments.

Madden testified that on several occasions in Decenmber 1998,
he attenpted to contact Rondinelli by telephone, |eaving
messages on her voice mail, but got no response.

At the conclusion of the trial, the court took the matter
under advi senent, and the parties submtted witten notions for
j udgnent .

On March 4, 2002, the court issued a decision by nenmorandum
opi nion and order. The court found that Uico repeatedly had
requested fromAtlantic information and docunentation about the

di spute over the Clearwater claimbut Atlantic had not provided
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Uico the informati on or docunentation until January 5, 1999,
after Uico had paid the claim and after it had notified
Atlantic that it had paid the claim The court concluded that
“no issue of bad faith or fraud has been proven regarding
[Uico s] paynment of Clearwater’s claini and that U ico was
entitled to “stand wupon the letter of the [lIndemity]
Agreenent .’

The court did not award U ico full reinbursenent of the sum
it had paid to Clearwater, however. The court found that,
notw t hstandi ng that Uico had paid Clearwater’s claimin good
faith, only part of Clearwater’s repair work was covered by the
Bond, and therefore U ico was entitled to rei mbursenent only for
that part of the claimthat was covered by the Bond. The court
based its conclusion on the definition of ®“Loss” in the
| ndemmity Agreenent, which it interpreted to mean that U ico
only was entitled to reinbursement for clains paid that were
covered by the Bond.

The court then read the Bond | anguage to nean t hat paynents
covered by the Bond are those due and owing “to all persons
supplying [Atlantic] with | abor and nmaterials in the prosecution
of the work provided for in [the subcontract between G | bert and
Atlantic]. . . .7 Rel ying upon several federal cases

interpreting the MIler Act, 28 U S.C. 270, et seq., the court
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concl uded that repairs to equi pnent used by a subcontractor that
materially enhance the equipnment’s value so as to make it
avai l abl e for jobs other than the one covered by a surety bond
are not paynents within the scope of the bond. By contrast,
repairs to a subcontractor’s equi pment incidental to carrying on
the particular project covered by the bond that do not add to
t he value of the equi pment are covered.

The court found that the repairs nmade by Clearwater to
Atlantic’s belt placer were not incidental; rather, they added
to the value of the belt placer. Therefore, they were not
covered by the Bond. The court further found that Cl earwater’s
| abor charges, totaling $3,234, aided in the conpletion of the
Proj ect, and therefore were covered by the Bond. On that basis,
the court awarded U ico $3,234 plus $614.46 in interest (at the
legal rate of 6% from Decenber 31, 1998, to the date of the
deci si on).

Uico filed a notion to alter or anend, asking the court 1)
to reconsider its ruling and award it the full amunt it had
paid on Atlantic’s behalf, and 2) to award it attorneys' fees,
costs, and expenses under the Indemity Agreenent, an issue that
was raised at trial but was not addressed by the court in its

decision. Atlantic filed an opposition.
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On March 27, 2002, the court issued a witten ruling that,
under the |anguage of the Indemity Agreenent, Uico was
entitled to recover attorneys' fees. The court then held an
evidentiary hearing, on April 19, 2002. Uico submtted bills
and supporting docunments showing the attorneys’ fees it had
incurred in prosecuting its suit against Atlantic on the
| ndemmi ty Agreenent.

On May 3, 2002, the court issued a nenorandumorder finding
t hat, under the circunstances of the case, an award of $5, 750 in
counsel fees to Uico was fair and reasonable. On that basis,
the court granted the notion to alter or anmend, revised its
award to a total sum of $9,598.46, and entered judgnent in that
anmount .

Uico noted a tinmely appeal, raising two questions, which
we have rephrased:

l. Did the trial court err in not awarding U ico the

total sumit paid to Clearwater when the sum was
paid without fraud and in good faith?

1. Didthe trial court err or abuse its discretion
in not awarding Uico the full amunt of
attorneys’ fees, costs, and expenses it incurred
in pursuing recovery fromAtlantic?

Atlantic noted a tinmely cross-appeal, presenting three
questi ons. One question is sinply a mrror imge of Uico' s
second question. We have conbi ned and rephrased Atlantic’ s ot her

questions, as follows:
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L1l Did the trial court err in awarding Uico
any part of the sum it paid C earwater,
because none of that sum was covered by the
Bond or because the Proof of Claim form
filed by Clearwater was defective, and in
either case Uico nade the paynent as a
vol unt eer ?

DI SCUSSI ON

This case is in essence a contract di spute over the parties’
I ndemmi ty Agreenent, which, as noted, Atlantic and its owners
entered into as partial consideration for Uico’s issuing the
Bond in connection with the Project. Uico s two questions and
Atlantic's cross-appeal question are interrelated, and we shall
di scuss them toget her.

A surety bond is athree-party agreement. 1In a performance
bond, the surety assures the obligee that if the principal fails
to performits contractual duties, the surety will discharge the
duties itself, either by perform ng them or paying the obligee
t he excess costs of performance. Gen. Mdtors Acceptance Corp.
v. Daniels, 303 w. 254, 259 (1995); Mercy Medical v. United
Heal t hCare of the Md-Atlantic, Inc., 149 M. App. 336 (2003);
USF&G v. Fei bus, 15 F. Supp. 2d 579 (M D. Pa. 1998), aff’'d, 185

F.3d 864 (3rd. Cir. 1999). In a paynment bond, the surety
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guarantees the principal’s duty to the obligee to pay its (the
principal’s) |aborers, subcontractors, and suppliers. Feibus,
15 F. Supp. 2d. at 581 n. 2.

A surety’'s liability on its bond is primary, and is joint
and several with the principal. Upon default by the principal
of the obligation to performor pay, the surety is imediately
|iable. Gen. Mdtors Acceptance Corp. v. Daniels, supra, 303 M.
at 259. The surety’s liability is not secondary, |ike the
liability of a guarantor. 1d. at 260. The bond is the neasure
of the surety’s obligation. In the construction industry, it is
standard practice for surety conpanies to require contractors
for whom they wite bonds to execute indemity agreenents by
which the principal and its individual backers agree to
indemmify the surety against any loss it may incur as a result
of writing the bond on the principal’s behalf. See generally
The Surety's Indemity Agreement - Law & Practice (Marilyn
Klinger, et al., eds., Am Bar Assoc. 2002).

In this appeal, neither party challenges the trial court’s
factual findings, including its finding that Uico paid
Cl earwater in good faith, without fraud, in the belief that, as
Atlantic’s surety on a paynent bond, it was |liable to Cl earwater
for the unpaid repair charges Clearwater had billed to Atlantic.

As di scussed above, the trial court concluded that, while the
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evi dence showed that Atlantic had paid part of Clearwater’s bil
and may have had a valid defense to the rest of the claim
Atlantic neither apprised Uico of those facts nor furnished
docunentation of themin a timely manner. The focal point of the
appeal, from both parties’ perspectives, is not the court’s
finding that on those facts Uico paid Clearwater in good faith
but its legal conclusion that, wunder the |anguage of the
| ndemmity Agreenent, even though Uico paid Clearwater in good
faith, Uico was not entitled to reinmbursenent for a part of
Clearwater’s repair bill that, under the court’s interpretation,
was not covered by the Bond.

Uico first contends that the court was legally incorrect
in reading the Indemity Agreenment to mean that its
rei mbursenment right was controlled by the ternms of the Bond, so
that having paid the claimin good faith, it nevertheless had to
prove that it actually would have been |iable to Cl earwater on
the Bond for the full amount of the claimbefore being entitled
to reinmbursenment fromAtlantic.

Uico also contends that, even if the court correctly
concluded that its right to reinbursement depended upon a
showing that it would have been liable to Clearwater for the
full paynment under the Bond, the decision to |limt the award

still was erroneous because the plain |anguage of the Bond
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covered all of Clearwater’s claim |In addition, U ico contends
that the trial court erred in applying federal case |aw
pertaining tothe MIller Act in interpreting the comobn | aw Bond
in this case.

Finally, Uico contends that, wunder the terns of the
| ndermmity Agreenent, it was entitled to recover the attorneys'
fees, costs, and expenses it incurred in obtaining rei mbursenment
from Atlantic, and that the court erred in awarding it only a
part of its fees, expenses, and costs.

Atlantic counters that the trial court’s conclusion that
Uico' s right to rei nbursenent under the I ndemity Agreenent was
controlled by the ternms of the Bond was legally correct, and
that it properly used federal case law to interpret the Bond
coverage |anguage. It contends on cross-appeal, however, that
the court’s analysis of the | anguage of the Bond did not go far
enough and that the court should have found, as a matter of |aw,
t hat none of the Clearwater charges were covered by the Bond.
Atlantic asserts that because the Bond did not cover the
charges, U ico was not required to pay them and did so nerely
as a volunteer; and that, as a nmere volunteer, Uico was not
entitled to reinbursement. Atlantic maintains that because it
had no liability to Uico under the Indemity Agreenent, the

court should not have ordered it to pay any part of Uico's
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attorneys' fees, costs, and expenses. Finally, Atlantic also
argues that Clearwater’s Proof of Claimdid not seek paynent of
repairs covered by the Bond and that is an additional reason why
Uico s paynent was voluntary and not subject to reinbursenent.

W note at the outset of our analysis that Atlantic’s
“vol unteer doctrine” argument, which is based on comon |aw
princi pl es, is msplaced. Equity inplies a right to
rei mbursenent by the principal in favor of the surety when the
surety pays a debt for which the principal 1is Iliable.
Comrercial Ins. Co. v. Pacific-Peru Constr. Corp., 558 F.2d 948,
953 (9th Cir. 1977)). Many jurisdictions hold, however, that
the right to rei mbursenent arises only after the debt has been
pai d, and when the surety was conpelled to pay it, so that when
the surety makes paynent when not conpelled to do so, it is
deenmed a volunteer, and is not entitled to indemification. See

Gen. Accident Ins. Co. of Am v. Merritt-Meridian Constr. Corp.,
975 F. Supp. 511, 516 n.4 (S.D. N. Y. 1997).

When the surety and the principal have entered into an
express indemity agreenment governing their rights, however,
courts should not resort to inplied indemity principles to
determ ne those rights. Commercial Ins. Co. v. Pacific-Peru
Constr. Corp., supra, 558 F.2d at 953. In that situation, the

surety’s right toindemity is determ ned by the | anguage of the
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contract of indemity. That is what is meant by the oft-used
phrase that a surety is “entitled to stand upon the letter of
his contract.” 1d.; Fid. & Deposit Co. v. Bristol Steel & Iron
wor ks, Inc., 722 F.2d 1160, 1163 (4th Cir. 1983).

An express indemity agreenent, being a witten contract,
must be construed in accordance with the traditional rules of
contract interpretation. “The interpretation of a witten
contract is ordinarily a question of law for the court and,
therefore, is subject to de novo review by an appellate court.”
Wells v. Chevy Chase Bank, 363 Ml. 232, 250 (2001). See al so
Langston v. Langston, 366 Md. 490, 506 (2001); Auction & Estate
Reps., Inc. v. Ashton, 354 M. 333, 341 (1999); Calomris v.
Woods, 353 M. 425, 434 (1999).

Contract interpretation “involves discerning the terns of
the contract itself.” Fister v. Allstate Life Ins. Co., 366 M.
201, 210 (2001). As with statutory interpretation, we begin our
interpretation with the principle that we nust give effect to
the plain nmeaning of the contractual terns. Langst on, supra,
366 MJ. at 506. “Generally, when interpreting a contract’s
ternms, our primary consideration is the ‘customary, ordinary,
and accepted neani ng' of the | anguage used.” Fister, supra, 366

Md. at 210 (quoting Cole v. State Farm Mut. Ins. Co., 359 M.
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298, 305 (2000) (in turn quoting Lloyd E. Mtchell, Inc. wv.
Maryl and Cas. Co., 324 M. 44, 56 (1991)). The terms of the

contract nust be interpreted in context, and given their

ordi nary and usual neaning. Langston, supra, at 506. \When the

court finds the |anguage of a contract to be unanbi guous, the
court nmust give effect to its plain neaning. Ashton, supra, at
340.

In the Indemity Agreenment in this case, Atlantic prom sed
to “indemify [Uico] fromand agai nst any and all Loss” and, to
that end, to “pronptly reinburse [Uico] for all Loss.” The
agreenment defines “Loss” to nean:

Any and all damages, costs, charges, and expenses of
any kind, sustained or incurred by J[Uico] in
connection with or as aresult of: (1) the furnishing
of any Bonds; and (2) the enforcenent of this
Agr eenment . Loss shall also include any funds
di sbursed by [Uico], or arranged for or guaranteed by
[Uico] for the use and/or benefit of any indemnitor.

Atlantic further agreed in the Indemity Agreenent that

(1) originals or photocopies of <claim drafts or
paynent records kept 1in the ordinary course of
business . . . shall be prima facie evidence of the
fact and amount of such Loss; and (2) [Uico] shall be
entitled to reinbursenent for any disbursenents nmade
by it in good faith, under the belief that it was
liable, or that such disbursement was necessary or
prudent .

In addition, Atlantic prom sed to deposit with Uico on demand

any reserve against Loss that Uico required or deemed prudent
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to establish, “whether on account of actual liability or one
which is, or may be asserted against it whether or not [Uico]
has nade any paynent therefore[,]” and to grant U ico a security
interest in certain pieces of its equipnent.

The resolution of Uico s first contention depends upon the
meaning of the “any Loss” and “good faith” clauses in the
| ndemmity Agreement. In our view, the plain |anguage of the
I ndemmi ty Agreenment did not require Uico to prove, in order to
recei ve rei mbursenment fromAtlantic, that Clearwater’s claimor
any part of it in fact was covered by the Bond, i.e., that in
a contest between Clearwater and U ico over the scope and
coverage of the Bond, Clearwater would prevail.

I n the “any Loss” cl ause, Atlantic prom sed to i ndemi fy and
reimburse Uico for all “Loss,” that is, “damages, costs,
charges, and expenses of any kind,” that Uico “sustained or
incurred . . . in connection with or as a result of . . . the
furni shing of any Bonds” and “funds di sbursed by [Uico],
for the use and/or benefit of” Atlantic and to reinmburse U ico
“for any and all disbursenents nmade by it in good faith, under
the belief that it was liable, or that such disbursement was
necessary or prudent.”

The pertinent | anguage does not say (as it could have said)

that, for the surety to be entitled to reinbursenent, the
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expense or cost it incurred nust be covered by or within the
scope of the Bond. Rather, it says that the surety nust have
incurred the expense or cost “in connection with or as a result
of . . . the furnishing of” the Bond. 1In the context in which
t he phrases “in connection with” and “as a result of” are used,
they connote “with relation to” or “as part of.” An expense or
cost can be incurred or paid by a surety “in connection with .

the furnishing of” or “as a result of....the furnishing of”
a bond without actually being covered by the bond. |ndeed, any
settlement paid by a surety on a claimagainst a bond is paid
“in connection with” and “as a result of” the “furnishing of”
the bond, notwi thstanding that there wll never be a
determ nati on whether the claimin fact was within the scope of
the bond. Thus, when a surety pays a claimagainst a bond, it
i ncurs an expense “in connection with” or “as a result of” the
“furnishing of” the bond regardl ess of whether, had the claim
been litigated instead of settled, it would have resulted in
actual liability on the surety’'s part.

The “any Loss” clause inthis Indemity Agreenment is simlar
to the language in the indemity agreenent in USF&G v. Feibus,
supra, 15 F. Supp. 2d 579, which provided that the surety was
entitled to reinbursenent for expenses incurred “‘by reason

of ....the [principal’s] having executed, provided or procured ”
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the bond. Id. at 584. The court in Feibus explained that such

| anguage, “is standard in surety agreenents and sinply defines
the scope of the [agreenent] to apply to payments made as a
result of the procurenment or execution of the” bond. 1d.

In this case, Clearwater nmade a claim against the Bond
because U ico furnished the Bond for the Project. The paynent
by Uico to Clearwater on that claim was made “in connection
with . . . the furnishing of” the Bond to Atlantic, that is, as
a result of the Bond's having been procured and executed. The
plain |anguage of the “any Loss” clause of the Indemity
Agreenent did not require Uico to show that its paynment to
Cl earwater in fact was for a claimactually covered by the Bond
for Uico to be entitled to reinbursenent.

A contrary interpretation of the “any Loss” cl ause woul d be
inconsistent with the “good faith” clause in the Indemity
Agreenent. Simlar “good faith” clauses in indemity contracts
entered into as partial consideration for the i ssuance of surety
bonds have been widely interpreted to nean that a surety that
makes paynment on a claim against the principal in good faith,
that is, with a subjective belief that the surety is or will be
liable to the claimnt on the performance or paynment bond, is
entitled to reinbursenent, irrespective of the surety’s actua

liability.
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In Fid. & Deposit Co. of Maryland v. Bristol Steel & Iron
Works, Inc., supra, 722 F.2d 1160 (4th Cir. 1983) (applying
Pennsyl vania | aw), a contractor executed an indemmity agreenent
to induce the surety to i ssue a performance bond under a bridge
construction contract wth the Pennsylvania Departnment of
Transportation (DOT). When the DOT made a claim against the
surety, alleging that the contractor had defaul ted by perform ng
deficiently and refusing to repair its substandard work, the
contractor told the surety it was not liable, and the surety
initially denied the claim Later, after the DOT bl acklisted
the surety fromwiting bonds for all other Pennsylvania public
wor ks projects, the surety paid the claim It then sued the
contractor for reinbursenent under the indemity agreenment.

The contractor defended on the ground that the surety could
not establish that it actually would have been liable to the DOT
on the performance bond. The district court, in a bench trial,
ruled in favor of the surety on the ground that under a *“good
faith” clause in the indemity agreenment the surety did not have
to show actual liability on the bond -- only that it had paid
the claimin the good faith belief that it was |iable. The
operative clause stated:

In the event of any paynent by the Surety, the

Contractor and Indemitors further agree that in any
accounting between the Surety and the Contractors, or
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the Surety and the Indemitors, or either or both of
them the Surety shall be entitled to charge for any
and all disbursements made by it in good faith in and
about the matters herein contenplated by the
[ ndemi ty] Agreenent under the belief that it is or
was |iable for the suns and amounts so disbursed, or
that it was necessary or expedient to make such
di sbursenents, whet her or not such liability,
necessity or expedi ency exi sted,;

722 F.2d at 1163 n.5 (enphasis added).

The Fourth Circuit affirnmed, agreeing that the | anguage of
the “good faith” clause entitled the surety to reinbursenment
upon a showing that the claimwas paid in good faith, wthout
the surety’s having to show actual liability on the claim The
court observed that clauses of that sort, “while strict, are
common in contracts of indemification executed by contractors
and others to induce the execution of . . . bonds by conpensated
sureties, and they have been uniformy sustained,” subject to
t he exception that the surety makes the paynment wi thout fraud
and not in bad faith. 722 F.2d at 1163-64.

Nunmer ous cases deci ded before and after Bristol Steel &lron
Wor ks have held that when there is a “good faith” clause in an
i ndemnity agreenent between a surety and principal and the
surety paid the claim in the good faith belief that it was
liable for it on the bond, the surety is entitled to
rei mbursenment w thout having to prove that it actually was

liable. See Fireman's Ins. Co. v. Todesca Equip. Co., 310 F. 3d
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32 (1st Cir. 2002) (applying Rhode Island | aw); Conmercial Ins.
Co. v. Pacific-Peru Const. Corp., supra, 558 F.2d 948;
Transanmerica Ins. Co. v. Bloonfield, 401 F.2d 357 (6th Cir.
1968); Engbrock v. Fed. Ins. Co., 370 F.2d 784 (5th Cir. 1967);
USF&G v. Fei bus, supra, 15 F. Supp. 2d 579 (M D. Pa. 1998); Gen
Accident Ins. Co. of Am v. Merritt-Meridian Constr. Corp.,
supra, 975 F. Supp. 511; Enployers Ins. v. Able Green, Inc., 749
F. Supp. 1100 (S.D. Fla. 1990); Fireman’s Fund Ins. Co. V.
Ni zdil, 709 F. Supp. 975 (D. O. 1989); Cont'l Cas. Co. .
Guterman, 708 F. Supp. 953 (N.D. II1l. 1989).

Atl antic argues that these cases are distinguishable from
the case at bar, and therefore are not persuasive, for two
reasons. First, in each case, the "actual liability” issue
concerned a defense of the principal that could have defeated
the claimon its nerits and did not concern whether the claim
was covered by the Bond to begin wth. And second, in each
case, the language of the indemity agreenment contained a
definition of “Loss” that was broader than the definition of
that termin the parties’ Indemity Agreenent. W disagree with
bot h points.

To be sure, in nmost of the cases cited above, the principal

was contending that it was not required to reinburse its surety
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under their indemity agreenent because the surety had paid the
cl aim even though the principal had a valid defense to it; and
the court interpreted the “good faith” clause to nean that the
surety was entitled to reinmbursenent, so long as it paid the
claim in good faith, whether or not the principal’s defense
woul d have resulted in no liability on the claimhad the claim
been litigated. In all those cases, however, the surety’s
deci sion to pay necessarily enconpassed a decision that its own
liability was equal to that of its principal, i.e., that the
cl aim was covered by the bond. That aspect of the decision
sinply was not contested by the principal.

Moreover, in the cases di scussed above, like in the case at
bar, the theory advanced by the principal (and in those cases
rejected by the court) for why the surety should not receive
rei mbursenment was rooted in the common | aw “vol unteer doctrine”
principle that a surety only is entitled to reinbursenent if it
was conpelled to pay the claim i.e., was actually |liable for
the claim on the bond. The principals in the cited cases
advocated that the good faith clauses in question did not permt
a surety to nmake payment without showi ng that the principal's
def ense woul d have been defeated had the claimbeen litigated.
Here, Atlantic advocates that the good faith clause does not

permit Uico to make paynment without showi ng that, inlitigation
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over whether the Bond applied to the claim it would have been
hel d liable on the Bond.

“Good faith” clauses in indemity agreenents between
sureties and principals are designed to elimnate the surety’s
obstacle to reinbursement wunder the common [aw vol unteer
doctrine. Assoc. Indem Corp. v. CAT Constr. 964 S.W2d 276,
281 n.2 (Tex. 1998). The volunteer doctrine was particularly
troubling to the surety because it faced the “classic dil emm”
of divided responsibilities to the claimnt, who was insisting
he was owed noney (or performance), and to whomthe surety was
i mmedi ately liable, and to the principal, who was insisting that
the claimlacked nerit because it was defensible. “Good faith”
cl auses broadened the surety’'s indemity right to cover the
situation when it has exercised good faith business judgnent to
pay a disputed claim instead of limting it to the situation
when it has paid a disputed claimby compul sion. See generally
Hinchey, Surety's Performance Over Protest of Principal:
Consi derations and Risks, 22 Tort & Ins. L.J. 133, 141-43
(1986).

Inthe case at bar, U ico made t he sane t wo- pronged deci si on
t hat any comrercial surety makes when deciding to pay a claim
and that the sureties in the cases cited above made. It deci ded

that Atlantic’s defense did not warrant contesting the claim
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and that it (Uico) was liable for the claimas was Atlantic,
i.e., Clearwater’s claimwas within the scope of the Bond. The
pur pose of the “good faith” clause is to entitle the surety to
rei mbursenent when the surety has made the decision to pay a
claimin good faith and without fraud. The decision U ico nmade
to pay the claim in this case was no different than the
deci sions made by the sureties in the cases cited above. The
only distinction between this case and those is the aspect of
the surety’'s decision that is under attack by the principal.
That should not make a difference in the neaning of the "“good
faith” clause.

We hold that under the “good faith” clause, Uico was
entitled to reimbursenent from Atlantic for a claimUico paid
in good faith, w thout fraud, regardless of whether U ico was
actually liable for the claim-- either by virtue of a defense
of Atlantic to the claim or by virtue of the claims being
outside the scope of the Bond. Accordingly, once the trial
court found that U ico acted in good faith and without fraud in
paying Clearwater's <claim it should have awarded Ul ico
rei moursenent for its full paynment on the claim

As noted, Atlantic also maintains that the | anguage of the
“good faith” and “any Loss” clauses in the cases cited above

differs from the | anguage used in the Indemity Agreenment in
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this case. Specifically, it points to the Bristol Steel & lIron
Wor ks case, in which the indemmity agreenent entitled the surety
to reimbursenment for sums paid in good faith “in and about the
matters herein contenplated by this agreenent,” 722 F.2d 1160,
1163 n.5, and the Bloonfield case, in which the indemity
agreenent entitled the surety to receive reinbursenment for

payment s made of the character enunerated in the agreenent,"'”
401 F. 2d 357, 359 n.1. We see no neaningful distinction between
t he | anguage enployed in the agreenents in those cases and in
the Indemity Agreenent in this case. The | anguage of the
operative clauses in Bristol and Bl oonfield, and t he ot her cases
cited above, did not restrict the sureties’ right to
rei mhursenment to sums paid that actually were covered by the
bonds, even when the suns were paid in good faith; and neither
does the operative | anguage in the Indemity Agreenent here.
Qur resolution of Uico' s first contention nmakes it
unnecessary to address its other two contentions -- that
Clearwater's claimin fact was covered by the |anguage of the
Bond, and that the trial court erred in relying on federal cases
interpreting the MIller Act in deciding the scope of the Bond.

Li kewi se, our resolution of Uico s first contention necessarily

resolves Atlantic’s contention on cross-appeal that the tria
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court erred in finding that it had any liability under the
| ndemmi ty Agreenment.

We shal |l briefly address, however, Atlantic’s argunment that
the Proof of Claim submtted by Clearwater was defective and,
t herefore, could not support a claimby Uico for reinbursenment
under the Indemity Agreenent. Atlantic asserts that because
Cl earwater specified in the Proof of Claimthat its work was
done in performance of its contract with Atlantic, and not in
performance of the subcontract between Atlantic and G| bert,
there was no paynment obligation by Uico as Atlantic’s surety.
Al t hough Atl antic does not challenge the trial court’s findings
on good faith, it appears to be arguing that U ico nust not have
been acting in good faith in paying a claimon a defective Proof
of Claim In any event, the evidence clearly established that
the Proof of Claim was not defective. The conpleted Proof of
Claim form stated that the work done by Clearwater was “for
repair to equi pment used on paving job at 1-85 North, Granville
County project,” whichis the Project in question in this case.

Finally, and as noted above, U ico challenges the trial
court’s decision to award it only a portion of the attorneys
fees, costs, and expenses it incurred in pursuing recovery from
Atl antic under the Indemity Agreenent. U ico argues that the

definition of “Loss” in the Indemity Agreenent includes suns
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incurred by it “in connection with or as a result of . . . the
enforcenment of this [Indemity] Agreenent,” and therefore
Atlantic was contractually obligated to pay its attorneys' fees,
costs, and expenses in prosecuting this case. U ico conplains
that notwi thstanding the trial court’s conclusion that it was
contractually entitled to fees, costs, and expenses, and its
finding that the hourly rate charged by its attorney was
reasonable, the court erred in declining to award it the ful
amount of fees, costs, and expenses it incurred.

The trial court properly concluded that under the terns of
the I ndemmity Agreenent, Atlantic was contractually obligatedto
pay Uico the suns it incurred to enforce the agreenent, which
would include its attorneys' fees, <costs, and expenses.
I ndemmi ty agreenents of this sort have been widely interpreted
to entitle the surety/indemitee to recover fees, costs, and
expenses incurred in enforcing them See Fid. & Deposit Co. v.
Bristol Steel & Iron Works, Inc., supra, 722 F.2d at 1166.

VWhen a contract entitles a party to recover attorney’s fees,
the trial court nust examne the fee request to determ ne
whether it is reasonable, even in the absence of a provision
requiring that the fee request be reasonable. Rauch v. MCall,
134 Md. App. 624, 638 (2000). In this case, the trial court’s

deci sion on the i ssue of reasonabl eness necessarily was affected
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by its decision, in error, that Uico only was entitled to
rei mbursement for part of the nonies it paid to Clearwater
Accordi ngly, the reasonabl eness of the suns sought by U ico for
attorneys' fees, costs, and expenses nust be reconsidered in
light of our decision that Uico is entitled to full
rei mbursenent of its paynment to Cl earwater

We shall reverse the judgnent of the circuit court and
remand the case 1) for the court to award U ico as damages the
full amount it paid to Clearwater on the Clearwater clain and
2) for the court to reconsider Uico s contractual claim for

attorneys' fees, costs, and expenses.

JUDGVENT REVERSED; CASE REMANDED
TO THE CIRCUI T COURT FOR FURTHER
PROCEEDI NGS NOT | NCONSI STENT W TH
THI'S OPI NION. COSTS TO BE PAI D BY
THE APPELLEE/ CROSS- APPELLANT.
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