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Md. Code (2002, 2006 Cum Supp.), section 5-608 of the
Crimnal Law Article (Crim) establishes mandatory m ni num
sentences for second, third, and fourth drug crimes. This cross-
appeal by the State requires us to decide whether a repeat drug
of fender, who was convicted on the sane day of two predicate drug
fel onies, but was not sentenced as a second of fender under section
5-608(b) and has not served 180 days of his sentences for those
crinmes, may be sentenced on a subsequent conviction under the
mandat ory m ni num 10- year sent ence enhancenent for second of f enses.
In the circunstances presented here, we hold that a subsequent
of fender who has not served the requisite 180 days on his second
drug crinme conviction to qualify for the 25 year m ni nrum sent ence
for third offenses, but who has not previously been sentenced to
the 10-year mandatory m ni num sentence for second of fenses, should
be sent enced as a subsequent of fender under Crim section 5-608(b).

FACTS AND LEGAL PROCEEDINGS

Baltinore City Police Oficer Brian Shutt testified that on
the afternoon of Novenber 9, 2004, he and O ficer Anthony Maggio
wer e passengers in an unnmarked police car driven by Oficer Frank
Nellis. They were traveling in an area known for frequent drug
trafficking when they observed pedestrians scattering as they
approached. Shutt got out of the car and found a “covert” hiding
pl ace where he coul d observe the area. Maggio and Nellis left the
area and waited for Shutt in the vehicle.

Shutt testified as an expert in the field of observation



detection, identification, and packagi ng of street | evel narcotics.
From a di stance of approximately 40 feet, Shutt used binoculars to
see what he believed was “an illegal narcotics transaction.” He
observed a bl ack femal e approach one of the males, speak with him
and then hand hi m noney. That male then spoke with appell ant
Wl liam Tayl or (aka Tavon Getrightson), who responded by jogging
down Curley Street and then

up sonme steps of a vacant house. He reached
down. He pulled out a plastic bag and from

what | could see, | couldn’t tell exactly what
was in the plastic bag but it was the size and
shape . . . that’s consistent with illega

narcotics that are sold in that area, either
in gel capsules or in small vials. He reached
into the bag and pulled his hand out. He put
t he bag down, back to where he got it. He cane
back to where this female was waiting and he
handed her whatever he took out of the bag.

It was small, the itemwas . . . larger
than a tee; it was smaller than a cigarette
and it could be cupped in [Taylor’s] hand and
he gave it to this fenmale like this and the
female | eft the area in a very hurried manner.

O ficer Shutt then called his partners to pick himup. By the
time they arrived, Taylor was the only person still inthe vicinity
of the transaction. Oficer Nellis retrieved the bag that Tayl or
handl ed, from behind the steps of the vacant house. Subsequent
cheni cal analysis indicated that the bag contai ned 22 gel capsul es
of heroin and 44 glass vials of cocaine. Taylor was arrested at
t he scene.

A jury in the Grcuit Court for Baltinore Cty convicted

Tayl or of two counts of possession and two counts of possession
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withintent to distribute controll ed substances. After nmerging the

possession offenses into the distribution offenses, the court

sentenced Taylor to concurrent ternms of 12 vyears for each

convi ction, but declined to inpose the enhanced nandatory penal ties

for either second or third offenders under Crim section 5-608.
Tayl or rai ses one question in his appeal:

l. Was the evidence sufficient to support
t he convictions?

The State raises the followi ng question in its cross-appeal:
Il. Did the sentencing court err in not
i nposing a mandatory enhanced sentence
for second offenders under section 5-
608(b) ?

W find sufficient evidence for the convictions. W shall
remand for re-sentencing, however, because the trial court
erroneously believed that the ten-year second of fender sentencing
enhancenent under Crim section 5-608(b) could not be inposed on

Tayl or.

DISCUSSION

I.
Sufficiency Of Evidence

Tayl or argues that the evidence was insufficient to convict
hi mon any charge. He offers three reasons that “Shutt’s testinony
is neither credible nor sufficient to establish that M. Taylor
possessed drugs, whether with the intent to distribute them or
otherwise.” W find none of these persuasive.

As a threshold matter, we agree with the State that Tayl or
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failed to preserve his sufficiency challenge for appellate review
In nmoving for a judgnent of acquittal at the close of the State’'s
case, Taylor’s counsel stated as grounds for the notion: “I don't
believe the State has satisfied its burden of . . . providing
sufficient evidence to go any further than this.” After resting
Tayl or’ s case, defense counsel sinply “[r]enewed nmy notion.”

In noving for a judgnent of acquittal, “[t] he def endant [ nust]
state wth particularity all reasons why the notion should be
granted.” M. Rule 4-324(a). Moreover, under Maryland rul es and
precedent, “review of a claimof insufficiency is available only
for the reasons given by appellant in his notion for judgment of
acquittal.” whiting v. State, 160 Md. App. 285, 308 (2004), aff’d
on other grounds, 389 MI. 334 (2005). When no reasons are given in
support of the acquittal notion, this Court has nothing to revi ew
Having failed to <challenge the State’'s evidence on the
particul ari zed grounds he now asserts in this appeal, Taylor did
not preserve his challenge to the sufficiency of that evidence.

Even i f he had done so, we woul d not reverse the convictions.?
See, e.g., Rivers v. State, 393 M. 569, 580 (2006)(court’s task in
reviewng sufficiency of evidence is to determ ne whether any
rational trier of fact could have found the el enents of the crine

beyond a reasonabl e doubt). As Chief Judge Joseph F. Mirphy, Jr.

"We address the nerits of Taylor’s sufficiency argunent in
order to preclude a petition for postconviction relief on these
gr ounds.



expl ai ned

for this Court in Archie v. State, 161 M.

244- 45, cert. denied, 387 M. 462 (2005),

[i]n order to "possess” a controll ed dangerous
substance, a person nust "exercise actual or
constructive domnion or control over [the
subst ance] ." Possession need not be i mmedi at e
and direct but may be constructive. Know edge
of the presence and illicit nature of
narcoti cs may be proven by inferences fromthe
ci rcunst ances as a whole. The fact that drugs
were not found on the person of the defendant
does not prevent the inference that the
def endant had possession and control of those
drugs. The following factors are relevant to
the issue of whether the evidence was
sufficient to show that appellant possessed
the drugs in question:

(1) proximty between the defendant
and the contraband, (2) the fact
that the contraband was within the
view or otherwise wthin the
know edge of the defendant, (3)
ownership or sone possessory right
in the prem ses or the autonobile in
whi ch the contraband is found, or
(4) the presence of circunstances
from which a reasonable inference
could be drawn that the defendant
was participating with others in the
mutual use and enjoynent of the
contraband. (Citations omtted.)

App.

226,

See also State v. Suddith, 379 M. 425, 432 (2004)(“the nmere fact

that the contraband i s not found on the defendant’s person does not

necessari
def endant
Ml.  App.
def endant,

awar e of

y preclude an inference by the trier of fact

had possession of the contraband”); Veney v.

t hat

State,

135, 144 (drugs found in “close proximty” to

when acconpani ed by evidence that the defendant

t he
130
t he

was

them and had access to them can provide a sufficient
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connection to support an inference of possession), cert. denied
358 Md. 610 (2000).

Taylor’s threshold challenge to Oficer Shutt’'s credibility
rests on his assertion that O ficer Shutt “was so far renoved from
the key events he clains to have observed that he relied on
bi noculars . . . part of the time” and “could not see the currency
that M. Taylor received’” or what Taylor gave to the unidentified
bl ack female. Neither the 40 feet between Shutt and the
transaction he observed, nor Shutt’'s wuse of binoculars so
undermined the credibility of the officer’s testinony that it mnust
fail as a matter of law. Cf., e.g., McCoy v. State, 118 M. App
535, 537-38 (1997)(testinony by officer who observed drug
transaction through binoculars from?75 ft. away was sufficient to
convict), cert. denied, 349 MI. 235 (1998); Garrison v. State, 88
M. App. 475, 477 (1991)(evidence that officer observed drug
transaction from 45 feet away was sufficient to convict), cert.
denied, 325 M. 249 (1992).

Nor is reversal required sinply because Tayl or does not live
in the house used in the transaction. Here, possession of the
cont raband reasonably may be i nferred fromevi dence that an officer
trained as an expert in street |evel drug transactions observed
Tayl or access and store drugs behind exterior steps to a vacant
rowhouse, precisely where police presently recovered such drugs.

The jury could reasonably conclude fromthis evidence that Tayl or



was using this |ocation to conceal contraband between drug sal es,
even if he had no “possessory” connection to that property.

Taylor’s next conplaint, about |ack of “physical evidence

linking M. Taylor to any controlled substances,” is simlarly
wi thout nerit. Possession may be established on the basis of
eyewi t ness testinmony such as the testinony here by a surveilling

police officer. See, e.g., Jackson v. State, 82 Ml. App. 438, 446-
47 (1990) (possession and di stribution convictions were supported by
evi dence that police officers conducting drug surveillance observed
defendant and acconplice repeatedly deliver small baggi es
containing white substance to persons exhibiting physica
characteristics of drug addi cts upon paynent in currency), aff’d on
other grounds, 322 M. 117 (1991). 1In addition to testinony that
police found illegal drugs precisely where Oficer Shutt observed
Tayl or access them this record includes an authenticated
phot ograph with a hand-drawn arrow pointing to this location. A
reasonabl e juror could conclude that the discovery of drugs where
Tayl or repeatedly went to retrieve sonething for a payi ng custoner
shortly after engaging i n such transacti ons, provided the requisite
link between Tayl or and the drugs.

II.
Sentencing Enhancement For Subsequent Offenders

Crim section 5-608(b) nandates enhanced sentencing for



subsequent of fenders? convicted of certain felony drug crinmes. It
creates a tiered sentencing schene for first, second, third, and
fourth offenders, with mandatory mninmum ternms of sentencing for
each succeedi ng conviction. In this manner, the |egislature
requi res increasing punishnment when the defendant’s recidivism
warrants such enhancenent. Cf. Simms v. State, 83 M. App. 204,
218 (recognizing sane legislative intent for statute enhancing
sentences of repeat violent offenders), cert. denied, 321 M. 68
(1990) .
The statute provides, in pertinent part:

(a) In general. — Except as otherw se provi ded
in this section, a person who violates a
provi sion of 88 5-602 through 5-606 of this
subtitle with respect to a Schedule | or
Schedule Il narcotic drug is quilty of a
felony and on conviction is subject to
I mprisonment not exceeding 20 years or a fine
not exceedi ng $25, 000 or both.

(b) Second time offender. — (1) A person who
is convicted under subsection (a) of this
section . : . shall be sentenced to
imprisonment for not less than 10 years

if the person previously has been convicted
once:

(i) under subsection (a) of this section or §
5-609 of this subtitle . :

(2) The court may not suspend the nmandatory
m ni nrum sentence to | ess than 10 years.

(3) Except as provided in 8 4-305 of the

2 A subsequent of fender is a defendant who, because of a prior
conviction, is subject to additional or nandatory statutory
puni shment for the offense charged.” M. Rule 4-245(a).
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Correctional Services Article, the person is
not eligible for parole during the mandatory
m ni mum sent ence.

(c) Third time offender. (1) A person who is
convi cted under subsection (a) of this section

shall be sentenced to inprisonnment for
not less than 25 years . . . if the person
previ ously:

(i) has served at 1least one term of
confinement of at least 180 days in a
correctional institution as a result of a
conviction under subsection (a) of this
section, 8 5-609 of this subtitle, or 8§ 5-614
of this subtitle; and

(1i1) has been convicted twice, if the
convictions arise from separate occasions:

1. under subsection (a) of this section or 8§
5-609 of this subtitle . :

(2) The court may not suspend any part of the
mandat ory m ni num sentence of 25 years.

(3) Except as provided in 8 4-305 of the
Correctional Services Article, the person is
not eligible for parole during the mandatory
m ni mum sent ence.

(4) A separate occasion is one in which the
second or succeeding crime is committed after
there has been a charging document filed for
the preceding crime. (Enphasis added.)

Crim § 5-608.

Pursuant to MI. Rule 4-245(c),®* the State filed notice of its

3*When the |law prescribes a mandatory sentence because of a
specified previous conviction, the State's Attorney shall serve a
notice of the alleged prior conviction on the defendant or counsel
at least 15 days before sentencing in circuit court or five days
before sentencing in District Court.” M. Rule 4-245(c). *“Before

(continued. . .)



intent to seek a nmandatory 10-year penalty agai nst Tayl or under
section 5-608(b), based on his two August 12, 2004 convictions for
possessi on of heroin and cocaine and possession wth intent to
di stribute those drugs. At the sentencing hearing, the State
argued that, although there is no case |law precedent for the
ci rcunst ances presented by this case, Taylor’s 2004 convictions
shoul d be treated as a single first conviction for purposes of the

second of fender enhancenent under section 5-608(b).

It’s the State’'s position that . . . the
conviction on August 12'", 2004 under both of
the case nunbers . . . equals one conviction.

[ T] hey occurred on the same date by the
sanme judge, under the sanme plea agreenent.
The Defendant was given the sane concurrent
sent ences and t he sanme period of probation was
all run concurrently by Judge McCurdy on that
day. He was given a sentence of seven years
suspend all but six nonths and two years
of supervi sed probation

Your Honor, it's the State’'s position
that that woul d equal one prior conviction .
Gargliano v. State . . . . indicates that

the legislative intent behind the enhanced
penalty statute is that when a defendant is
gi ven an opportunity under one conviction .

to reform hinself after he has been
convicted once of a CDS felony . . . . [T]he
Def endant did not avail hinself of the
opportunities that were afforded to him .
and continued to re-offend .

In opposition, Taylor asserted that his August 2004

3(...continued)
sentencing and after giving the defendant an opportunity to be
heard, the court shall determ ne whether the defendant is a
subsequent offender as specified in the notice of the State's
Attorney.” M. Rule 4-245(e).
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convictions constituted separate first and second convictions,
nmeani ng that the current convictions would be his third of fense.
Strange as that argunent mght seem from a subsequent offender
facing stiff mandatory sentenci ng enhancenents, Taylor’s strategy
was designed to avoid application of both the second and third
of fender penalties, which in turn would avoid the statutory
restrictions on the sentencing court’s discretion to suspend a
portion of the sentence and on the Parole Board s discretion to
grant parole before the mandatory m ni num period of incarceration
is served. Def ense counsel admitted that “the result mght not
make sense but it is what the legislature said and | think that the
Thomas case . . . says . . . that the | anguage of the statute says
second and therefore only the second conviction can be puni shed by
ten without parole.” In Taylor’'s view, because he had two prior
convi ctions, he could not be sentenced as a second of f ender under
subsection 5-608(b); noreover, because he had not served at | east
180 days of confinenment on either of those convictions, he could
not be sentenced as a third of fender under subsection 5-608(c).
The State objected that the statutory construction posited by
the defense would preclude sentence enhancenents whenever the

predi cate CDS convictions occur simultaneously.*

“The prosecution’s argunent rests on established |aw that
second of fender enhancenent may not be inposed if, as in this case,
the conviction for the predicate (i.e., first) offense occurred
after the defendant committed the second offense for which

(continued...)
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The sentencing court confirnmed that the first of fense date was

Oct ober 28, 2003,

and the second offense date was February 26,

2004, with convictions on both offenses occurring on August 12,

2004, in separately nunbered cases, pursuant to a plea agreenent

enconpassi ng bot h.

The court then agreed with Tayl or that he could

not be sentenced as either a second or third of fender, reasoning as

foll ows:

[We have . . . a conviction on each of two
cases which occurred on the sane date, at the
same tine, by the sane judge, with the sane
time [i.e., termof inprisonnment] being given
and suspended concurrently. However, there
are two separate case nunbers. The evidence
in one was not the evidence in the second

For all

intents and purposes, these are two

separat e cases.

And if

there’s any room for anbiguities,

supposition, or guesswork, that it should be
resolved in favor of the | esser penalty.

[What 1'm going to rule is that a strict
construction interpretation of the statute
does not apply to this set of circumstances
and therefore I am mandated by prior law, I
think, to impose only that punishment which is
contemplated by statute. . . . [W]hat that
means is that he is not eligible for the ten
[years] without [parole] and because he has
not served 180 days, he’s not eligible for the
25 without [parole]. (Enphasis added.)

The State cross-appeal s the sentencing court’s decision not to

4(...continued)
enhancenent i s sought. See Gargliano v. State, 334 Ml. 428, 445

(1994) .

2004,

Because Tayl or was not convicted for his Oct ober 2003 drug
of fense at

the time he commtted his second offense in February

second of f ense.

12
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i npose a mandatory sentence of ten years without the possibility of
parol e under Crim section 5-608(b). It argues that the statute
contai ns no | anguage “that prohibits its application to the present
case.” The court’s error, the State contends, is innarrowing this
second of fender provision to apply “only ‘if the person previously
has been convi cted once, and only once’ of a felony offense.”> For
the reasons set forth bel ow, we agree.
Application Of Section 5-608 (b)

W have | ong recogni zed that the | egislative schene of tiered
sentencing enhancenents is designed to distinguish between
puni shing rmultiple offenders via the mandatory 10-year sentencing
enhancenent in subsection 5-608(b) and punishing recidivist
of fenders via the 25 and 40-year enhancenents in subsections 5-
608(c) and (d). See State v. Polley, 97 M. App. 192, 202 (1993).
In Gargliano v. State, 334 M. 428 (1994), the Court of Appeals
cl osel y exam ned t he provenance and purpose of the same subsection
and | anguage we are called upon to interpret here. The analytica
framework in that case provides an appropriate tenplate for our
interpretation of the statute in this new context.

The Gargliano Court recogni zed that the phrase “if the person

The State wi sely abandons its contention that the August 12,
2004 convictions should be treated as a single conviction for
pur poses of subsection 5-608(b). Because the two offenses were
commtted on different dates and were not otherwise part of a
single crimnal episode, the sentencing court correctly rul ed that
the two convictions on August 12, 2004 were first and second drug
convi cti ons.

13



previously has been convicted” is not clearly defined in the
statute or otherw se discussed anywhere in |egislative history.
See Gargliano, 334 M. at  438-42. Because the dueling
interpretations offered by the State and the defendant in that case
were both reasonable, the Court “l|ook[ed] beyond the words of the
statute . . . to other evidence of legislative intent to determ ne
which interpretation of the two best furthers the legislative
obj ect or goals.” Id. at 439.

Consequently, the Court analyzed the nmeaning of the proviso
“if the person previously has been convicted” in the context of the
problemit was enacted to address.

In construing Maryland enhanced penalty
statutes simlar to § 286(c), we have found
that such statutes were enacted wth the
pur pose of identifying defendants who have not
ref or med their behavi or after pri or
convi ctions and incarcerating such defendants
for a longer period than would otherw se be
applicable in order to protect the conmunity
and deter others from simlar behavior. The
means for achieving such deterrence is the
provi sion of fair warning to previous
offenders that if they continue to commt
crimnal acts after having had the opportunity
to reform after one or nore prior contacts
with the crimnal justice system they will be
i nprisoned for a considerably | onger period of
time than they were subject to as first

of f enders. . : . [ V] find that the
Legi sl ature had the sanme intent in enacting 8
286(c). An enhanced penalty statute will best

deter future crimnal conduct when the
defendant is made aware that the subsequent
comm ssion of crimnal acts wll be nore
harshly  puni shed. Wher e, as here, t he
def endant has not been convicted of an earlier
of fense, and t hereby warned about the enhanced

14



consequences of future crimnal conduct, prior
to the comm ssion of the principal offense,
the inposition of an enhanced penalty is not
war r ant ed.

Id. at 444-45 (citations omtted).

Taylor renews his argunent that this Court considered and
rejected the State’s interpretation of the sane phrase in Thomas v.
State, 104 Md. App. 461 (1995). In that case, we interpreted the
predecessor to the current enhanced penalty provisions, Art. 27,
section 286, which established benchmarks for the 10, 25, and 40
year enhancenents based, inter alia, on whether the defendant was
being “sentenced, on being convicted a second tine[,]” “third
time,” or “fourth time.” See id. at 466-67. W concl uded that
“the word ‘second,’” as used in [the prior statute], really neans
only ‘second,’” i.e., ‘next in order after the first in time or

pl ace[,]’” and does not mean “anything nore than ‘first so t hat
it “includes ‘third.”” 1d. at 466.

But the enhanced sentence we reviewed in Thomas differed
materially from Taylor’s sentence in this case, because, unlike
Tayl or, Thomas had al ready been sentenced as a second offender to

the statutory 10-year non-suspendabl e, non-parol able m ninmum for

anot her conviction.?® Thomas could not be sentenced as a third

*Witing for the Court, Chief Judge WI ner explained that

[ T]he evidence on which that sentence was

based showed that this was, in fact,

appellant's third conviction in sequence, not
(continued. . .)

15



of fender, because he conmtted the crine leading to the third
conviction before his second conviction occurred. He argued that
the sentencing court could not inpose a second 10-year enhancenent
j ust because he could not be sentenced as a third of fender.

This Court agreed with Thomas that another second of fender
enhancenent coul d not be inposed. See id. at 470. |In support, we
cited (1) the “highly penal” nature of the penalty enhancenent
statute, (2) legislative history indicating that the 1988 Genera
Assenbly substituted for the prior generalized sentencing provision

this specific schene of graduated penalties for first through

6. ..conti nued)
hi s second, but, because the second conviction
had not occurred before he commtted the crine
| eading to this conviction, he could not be
sentenced under subsection (d) [governing
third offenders]. See Gargliano v. State, 334
Ml. 428, 446 (1994)

Appel lant's first conviction occurred in
1992. His arrest on the charge leading to this
conviction occurred in 1993, “wi thin weeks” of
anot her arrest on drug charges. Although the
preci se dates are not clear fromthe record,
we are infornmed, w thout contradiction, that
appellant was convicted and sentenced on the
other 1993 charge before he was sentenced on
this conviction and that he was sentenced
under s 286 (c) to a non-suspended,
non-parolable 10 years on that occasion. The
imposition of sentence under subsection (c)
[governing second offenders] on this [third]
conviction thus constitutes his second
sentence under that section.

Thomas v. State, 104 Ml. App. 461, 468-69 (enphasis added).
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fourth offenses, (3) the fact that Thomas had already been
sentenced under the |atter schenme as a second offender after his
second conviction, and (4) precedent applying the “rule of lenity”
as a “presunption in favor of the |esser penalty over the greater
one” when “resol ving uncertainty” about “the severity of a penalty
provided in a penal statute.” See id. at 466, 469; Gargliano, 334
M. at 437. Utimtely, we concluded:

There can be 1little doubt here as to the
legislative intent. The General Assenbly in
1988 repealed a statute that provided a
mandatory 10-year mninmm sentence upon a
finding of any previous conviction in favor of
a nore structured approach of increasing
mandat ory sentences for a second, third, and
fourth conviction. It was presumably aware of
our holding in Calhoun[’] that, where a statute
prescri bes an enhanced penalty for a “third”
conviction, as opposed to a “second or
subsequent” conviction, it allows that penalty
only upon the one conviction that constitutes
the third, and not upon any conviction beyond
the second. The Legislature had a variety of
| anguage to choose from in existing enhanced
puni shment statutes, and it chose specificity
over generality. In 1991, when it anended §

286(c) (1) to i ncl ude certain foreign
convictions, it left unchanged the specific
| anguage “as a second offender” in the

provi si on mandat i ng a non- suspendabl e,
essential |y non-parol abl e sent ence for persons
previ ously convi ct ed.

I'n Calhoun v. State, 46 M. App. 478 (1980), arfrf’d, 290 M.
1 (1981), we construed statutory sentencing enhancenents for
violent crimnals, holding that the sentencing court could inpose
“only one mandatory sentence wi thout the possibility of parole” for
two qual i fying convictions, one for arned robbery and the ot her for

a handgun offense. 1d. at 489. |In doing so, we noted that “[t]he
draftsmanship of the statute is patently inartful, but left “[a]ny
change . . . to the legislature.” 1d. at 489-90.
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Id. at 470 (enphasis added).
We specifically rejected

[t]he State's argunent that this result would
be inconsistent with the |egislative purpose
of increasing the mandatory penalties upon
subsequent convictions . . . . The legislative
purpose enunciated in the statute has been
fulfilled to the letter. Appellant received
the required 10-year non-suspendable,
non-parolable sentence upon his conviction as
a second offender. What the State seeks to do
is have the sentence carefully prescribed for
a sentence as a second offender imposed upon a
third conviction when the conditions for a
mandatory sentence for someone who has been
convicted twice have not been satisfied.
That, not the result we reach, would be
i nconsistent wwth the legislative intent.

Id. (enphasis added).

In Thomas, we recogni zed the change i n | anguage fromthe first
version of former Art. 27, section 286, which stated that it
applied when a defendant was “sentenced, on being convicted a
second tine[.]” See id. at 466; 1988 Mi. Laws, ch. 439. 1n 1991,
the “second tinme” | anguage was del eted and the subsection revised
to apply “if the person previously has been convicted[.]” See id.
at 467; 1991 M. Laws, ch. 185.

After Thomas, in 2002, subsection 286(c) was recodified in the
new y enacted Crimnal Law Article. See 2002 Ml. Laws, ch. 26. In
the recodification process, the word “once” was added to the end of
the qualifying proviso, resulting in the current version mandati ng

a mni mumsentence of ten years “if the person previously has been

18



convi cted once” of specified crines. See Crim § 5-608(b) (enphasis
added). The Revisor’s Note states with respect to section 5-608,
however, that it “is new |anguage derived wthout substantive
change from fornmer Art. 27, 8 286(b)(1) and, as they related to
narcotic drugs, (c), (d), and (e).” Crim 8§ 5-608, Revisor’s Note.
We therefore agree with the State that the word “once” in current
subsection 5-608(b) cannot be construed to limt the phrase “if the
person previously has been convicted” to only those persons who
have a single prior conviction. As recognized in Gargliano, the
phrase describes persons who continue to offend, despite being
advised as a result of an initial conviction that any future drug
crimes will be punished nore severely. To narrow the class of
persons who “previously ha[ve] been convicted” to those who have
only one prior conviction would give substantive neaning to the
term“once,” in disregard of the Revisor’s assurance that no such
anendnent was i ntended. See, e.g., DeBusk v. Johns Hopkins Hosp.,
342 Md. 432, 444 (1996)(general recodifications of statutes are
presuned to be “for the purpose of clarity only and not substantive
change, unl ess the | anguage of the recodified statute unm stakably
indicates the intention of the Legislature to nodify the law’).
To be sure, the dilemma we identified in Thomas, regarding
enhanced sentencing for third offenders who do not neet the
explicit prerequisites for sentencing enhancenent under section 5-

608(c), persists. Shortly after Thomas, the Crimnal Law Article
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Revi ew Comm ttee annotated the official Code, in order to
note for the consideration of the General
Assenbly, that in subsection (c)(21)(i) of this
section, a third-tinme offender who does not
serve sufficient time under the second
conviction my be treated as a first-tine
of fender. Cf. Thomas v. State, 104 M. App.
461 (1995), where the Court held that "second"
means "second"” only and would thus not apply
to a defendant who was convicted for a third
time but did not neet requirenents for
enhanced sentencing under Art. 27, § 286(d)
governing third convictions. The Genera
Assenbly may wi sh to explore the consistency
of repeat-offender provisions in this section
and in 8 5-609 of this subtitle.

Tayl or reads our decision in Thomas and the statutory “gap”
identified by the Crimnal Law Article Comm ssion too broadly. Qur
hol di ng i n Thomas applies only when there has al ready been a second
of fender sentencing enhancenent, and does not preclude second
of fender enhancenent when no enhancenent has been inposed. The
specific problem we identified and corrected in Thomas was the
i nposition of a second 10-year non-suspendable, non-parolable
second of fender sentence under subsection 5-608(c). W held that,
once the State has obtained one 10-year enhancenment for a
subsequent drug conviction, it may not seek another 10-year
enhancenent for a third conviction when the statutory conditions
for the 25-year enhancenent are not satisfied. Read in context,
our decision nerely upholds the l|egislative schene of tiered
sent enci ng enhancenents so that a defendant cannot receive second

of f ender enhancenments for both a second conviction and a third
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conviction.

Since Thomas, this Court has decided two nore sentencing
enhancenent cases that, although also presenting different
circunstances than this case, instructively resolve subsequent
of fender dil emras i nvol ving circunst ances not explicitly covered by
the statute. Both conclude that the statutory enhancenments cannot
be i nposed upon the convictions in question, because that result
woul d not be consistent wth the purpose of the enhanced penalty
schene.

In Diaz v. State, 129 M. App. 51 (1999), cert. denied, 357
Ml. 482 (2000), we considered three convictions resulting from a
singl e course of crimnal conduct that resulted in a single, multi-
count indictnent. W held that the CDS convictions could not be
enhanced under the predecessor to current section 5-609, forner
Art. 27, section 293, which provided that the maxi num term of
i mprisonnment for persons convicted of specified drug offenses may
be doubled “if the offense is a second or subsequent offense.” See
id. at 82-83. The sentencing court doubled sentences on each of
t hree simul taneously conmtted, as well as sinultaneously tried and
convicted, drug offenses, resulting in a 140 year sentence for
those crines. Recognizing that the statute was not clear
concerning a multi-count indictnment involving nmultiple infractions
arising from a single course of conduct, we held that

“[e] nhancenent is not available until a subsequent episode occurs
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on a subsequent date.” See id. at 82, 86. Viewing the statutory

schene in context of its purpose, we concluded that the statute

aut hori zed only a single enhancenent for “a single crimnal drama
not the enhancenent of each of the individual scenes as set forth

in the particular counts of the indictnment.” See id. at 83.

In Veney v. State, 130 Md. App. 135, cert. denied, 358 Ml. 610
(2000), a defendant with one predi cate CDS conviction was convi ct ed
of both possession and di stribution offenses, arising froma single
arrest and crimnal episode. The court inposed separate 10-year
sentences on each of the new convictions. W held that was error,
because the current convictions nust be treated as a single
"second" conviction given that they did not arise from “separate
occasions.” See id. at 155-56. Fol | owi ng Thomas and Diaz, we
concl uded that the sane principles applied to the CDS sentencing
under section 286. See id. at 152.

But there is no Maryl and precedent governing the application
of subsection 5-608(b) to the circunstances presented by this case.
Here, we encounter none of the obstacles that precluded
enhancenents in prior sentencing enhancenent cases.

. Unl i ke Thomas, who had al ready been sentenced to one 10-year
enhancenent for a second conviction and was inproperly
sentenced to another 10-year enhancenent wupon his third
conviction, Taylor was not sentenced as a second of fender for
his second conviction. See Thomas, 104 M. App. at 469.

. Simlarly, in contrast to Veney, where the court inproperly
| nposed two second offender enhancenents for two crines

commtted in a single crimnal episode, here the State did not
seek two second of fender enhancenents agai nst Tayl or. See
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Veney, 130 Md. App. at 151-53. Nor did the conviction that

triggers the second of fender enhancenent for Taylor stemfrom

mul tiple offenses during a single crimnal episode. See id.

at 152-53.

. In contrast to Gargliano, where a 10-year enhancenent was
inproperly inposed for a crinme commtted before the
defendant’s predicate first conviction, the conviction
supporting enhancenment of Taylor’s sentence (i.e., one of the
August 12, 2004 convictions stemm ng fromcrinmes commtted on
Oct ober 28, 2003 and February 26, 2004) occurred before Tayl or
commtted the of fense for which enhancenent is sought (i.e.
t he Novenber 9, 2004 drug transactions). See Gargliano, 334
Ml. at 449.

. Simlarly, unlike D az, who coul d not be sentenced as a second
of f ender enhancenent because he commtted both the predicate
and subsequent offenses at the sanme tine, Taylor would be
subj ected to second of f ender enhancenent on the basis of both
a crime and conviction that occurred before he commtted the
subsequent offense. See Diaz, 129 MI. App. at 83.

In all of the cases holding that the enhancenent nmay not be
applied, the inposition of an enhanced sentence in those
ci rcunst ances woul d be inconsistent with the purpose and desi gn of
the legislation. |In contrast, when we apply the sanme test to the
ci rcunst ances presented by this case, the inposition of a second
of f ender enhancenent is the only result that is consistent with the

| egislature’s intent to increase nmandatory penalties for repeat
of f enses.

Applying the | essons from Gargliano, Thomas, Veney, and Diaz,
we hold that the sentencing court erred in refusing to i npose the
mandat ory 10-year enhancenent prescribed by section 5-608(b). As
in Gargliano, neither the |anguage nor the history of the statute

provides an explicitly clear answer; but when the dilema is
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measured against the clear purpose of the statute, the correct
interpretation becomes obvi ous.

| ndeed, the sane considerations of |egislative design that
have directed our prior decisions make this case the “flip side” of
t hose deci sions. In contrapoint to Thomas, where inposing the
enhancenent underm ned the | egi sl ative purpose for second of f ender
enhancenent, that purpose will be “fulfilled to the letter” if —
and only if — Taylor “receive[s] the mandatory 10-year non-
suspendabl e, non- par ol abl e sentence upon hi s conviction as a second
of fender.” See Thomas, 104 Mi. App. at 470. | nposing anything | ess
defies the legislative intent. The State sinply seeks to have the
| egi sl atively prescribed sentence for a second offender inposed
upon Taylor’s second conviction when the |one condition that the

person “previously has been convi cted” has been fully satisfied and
the 10-year enhancenent has not previously been inposed. See id.
That result, not the one reached by the sentencing court, is
consistent with |egislative intent.
CONVICTIONS AFFIRMED; SENTENCES
VACATED AND CASE REMANDED FOR

RESENTENCING. COSTS TO BE PAID
BY APPELLANT.
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