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About one hundred years ago, the Maryland Court of Appeals
held that one who “is engaged in the undertaking of running an
el evator as a neans of personal transportation” is required to use
the “highest degree of care and diligence practicable under the

circunstances,” which is the same standard that common carriers are
required to neet. See Belvedere Bldg. Co. v. Bryan, 103 Ml. 514,
539-40, 525 (1906). The rule in Belvedere was reaffirmed in 1930
and again in 1937. See Owners’ Realty Co. of Baltimore City v.
Richardson, 158 Md. 367, 371 (1930); 0’Neill & Co. v. Crummitt, 172
Md. 53, 60-61 (1937). Since 1937, no Maryl and appel |l ate deci sion

has been cal |l ed upon to deci de whether the rule first enunciated in

Belvedere is still binding precedent.?

YIn otis Elevator Co. v. Embert, 198 Mi. 585 (1951), the Court hinted, but did
not decide, that an el evator owner/operator owed a higher degree of care to its
passengers than to an ordinary invitee. The Embert case involved a claim by a
passenger in a self-operated el evator who sustained injuries when she opened the
doors and stepped into an elevator, which had been stopped by another passenger
about twel ve-and-one-half inches bel ow floor level. 1d. at 592-93. The plaintiff,
Embert, sued the owner of the el evator and Otis El evator Conmpany (“Otis”), which had
a contract to maintain the device. 1Id. at 589-90. The elevator had been installed
in 1930 and had no self-leveling mechanism id. at 589, but at the time of the
acci dent (1949) self-leveling devices were “very expensive” and not in general use
in this country. 1d. at 591-92.

Embert failed to show that the el evator was defective, nor did she introduce
any evidence showing that Otis had failed to keep the el evator in good repair. Id.
at 595. At trial, the theory of negligence against the owner of the el evator was,
apparently, that the owner was negligent in failing to warn passengers to “watch
their step” and to refrain fromstopping the el evator car by opening the inner door
before the elevator was level with the landing. 1Id. at 600.

The jury in Embert returned a verdi ct agai nst both the el evator owner and Otis
inregard to plaintiff'’s claimin chief but found in favor of Ois on the owner’'s
third-party claimfor indemity. I1d. at 587.

On appeal, Ois challenged the plaintiff’s verdict against it, but the owner
did not. Id. The question decided in Embert concerned “the scope of Ois’'s
undertaki ng when it signed the nmmintenance contract” with the owner. I1d. at 600.
In answering that question, the Court assuned, but did not decide, that within the
scope of Otis’' undertaking to maintain the elevators, it owed plaintiff the same
degree of care that the el evator owner owed her. Id. The Court, however, did not
say what that duty was. The Court did say, however:
(continued...)



On August 30, 2000, Jane Correia was a passenger in an
el evator owned and operated by Johns Hopkins Health Services
Company and Johns Hopki ns Hospital (hereinafter collectively “Johns
Hopki ns” or “appellant”). The elevator cane to a sudden stop
because of a nmechanical defect. Due to injuries allegedly caused
by this malfunction, Ms. Correia and her husband sued Johns
Hopki ns, and others, in the Grcuit Court for Baltinore Cty for
negligence. The matter was considered by a jury in Cctober 2005.

The Correias introduced evidence that showed that, in the six
nont hs prior to the accident, Johns Hopkins had received thirty-two

conpl ai nts about the el evator Ms. Correia was i n when the acci dent

'(...continued)
I n discussing the degree of care required of those
who transport passengers in elevators this court has
recogni zed that an el evator, especially if not maintained

and operated with great care, “is in many respects a
danger ous machine.” Belvedere Building Co. v. Bryan, 103
Md. 514, 534-538 . . . [(1906)]; Wise v. Ackerman, 76 M.
375, 389 . . . [(1892)]; Owners’ Realty Co. v. Richardson,
158 Md. 367 . . . [(1930)].
Id. at 599
The rule first enunciated in Belvedere was again nmentioned, in dicta, in
Flowers v. Rock Creek Terrace Ltd. P’ship, 308 MJ. 432 (1987). |In that case, the

plaintiff was a firefighter who, due to “heavy snoke,” accidentally stepped into an
open el evator shaft and was injured. Id. at 436-37. The plaintiff claimed, inter
alia, that the property owner owed him a duty of care simlar to that owed by a
common carrier. The Court of Appeals rejected that argument when it said:

“[ Tl he higher duty a conmmon carrier owes extends only to
its passengers. Sheridan v. Balto. & Ohio R. Co., 101 M.
50, 57 . . . (1905). See Jackson v. Hines, 137 M. 621,
626 . . . (1921). The anal ogous hi gher duty owed by an
el evator operator is to its passengers. 0O’Neill & Company
v. Crummitt, 172 Md. 53, 60 . . . (1937) (“the degree of
care due by the owner of a passenger elevator to those who
are expressly or inpliedly invited to ride therein is
simlar to that which a comon carrier owes its
passengers”). Fl owers was not a passenger in the
el evator. Moreover, the higher duty owed to an el evator’s
passengers has no relationship to the anticipated risks
whi ch are inherent in the fireman’s occupati on.

Id. at 452 (footnoted omtted).



occurred. The thirty-tw conplaints, if accurate, indicated that
at various times prior to the accident the el evator was dropping,
j unpi ng, jerking, skipping, and sonetines trapping passengers.

At the end of a nine-day trial, the court gave the jury the
foll owi ng instruction:

The owner of a passenger elevator, in
this case . . . Johns Hopkins is the owner of
t he passenger elevator[,] is bound to exercise
to the highest degree of care and skill and
diligence . . . practicable wunder the
circunstances to guard against injury to
individuals riding on those elevators. This
rule of law applies to the owner of the
el evator only. It does not apply to the
service conpany |[co-defendant] Schi ndl er
[ El evat or Conpany] .

The jury returned a verdict in favor of Ms. Correia in the
amount of $264,500 and a separate $35,500 verdict in favor of M.
and Ms. Correia, jointly, for loss of consortium Both verdicts
were against Johns Hopkins; the jury found that co-defendant
Schi ndl er El evat or Conpany was not negligent.

In this appeal, Johns Hopkins contends, anong other things,
that the trial judge committed reversible error in giving the
i nstruction quoted above. According to appellant, the owner of a
sel f-operating elevator owes a passenger the sanme duty that any
ot her property owner owes its invitee, i.e., the duty to use
reasonabl e care to see that the portion of the property that the
invitee is expected to use is safe. |In support of its position
Johns Hopki ns advances four major argunents.

First, according to Johns Hopkins, “the application of a

comon carrier theory of liability to nodern buil ding owners is no
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| onger appropriate,” although such a heightened standard of care
“may have been appropriate one hundred years ago when Belvedere
deci ded the question as a matter of first inpression.” Second,
“the cases wupon which the trial court” relied in giving the
instruction at issue are factually distinguishable fromthis case.
Third, the instruction should not have been gi ven because el evat or
owners are not common carriers under Maryland |aw. Fourth, since
Belvedere was deci ded, the Maryland Court of Special Appeals has
deci ded a case that suggests that “the proper standard of care for

an el evator owner is that of reasonable care.”

I.

The common law rule in the District of Colunbia and fourteen
of our sister states is in accord with Johns Hopkins’ position that
the duty of an owner or operator of an elevator to its passengers
is to use ordinary or reasonabl e care and not the hi ghest degree of
care. See Lowery v. Montgomery Kone, Inc., 42 P.3d 621, 627 (Ariz.
Ct. App. 2002) (the owner/operator of a passenger el evator does not
owe “a higher duty toward its passengers than that of reasonable
care under all of the circunstances”); Hafferman v. Westinghouse
Elec. Co., 653 F.Supp. 423, 430 (D.D.C. 1986) (the hotel “owed a
duty of reasonable care...; a duty that included the need to
properly inspect and repair the elevator”); McKenna v. Grunbaum,
190 P. 919, 921 (ldaho 1920) (it is the duty of the I andlord to use

reasonable care to keep and operate its elevator); Summers v.



Montgomery Elevator Co., 757 P.2d 1255, 1261-62 (Kan. 1988) (“[T] he
elevator . . . is not a common carrier and . . . the duty to the
public with regard to it is that of ordinary care.”); Smith v. Otis
Elevator Co., 217 F. Supp. 2d 105, 108 (D. Me. 2002) (“the owner or
operator of an elevator in a | odging establishment” does not have
the duty of common carriers to use the highest degree of care);
Clarke v. Ames, 165 N E. 696, 697 (Mass. 1929) (office building
owners “in operating an el evator were not common carriers” and t hus
owed only a duty to use reasonabl e care); Burgess v. Stowe, 96 N W
29, 31 (Mch. 1903) (owner of store with an elevator “was bound to
use the care required of an ordinarily prudent person under the
ci rcunstances”); General Tire & Rubber Co. v. Darnell, 221 So.2d
104, 107 (M ss. 1969) (“The owner or occupi er of business preni ses
[where plaintiff was injured by elevator doors] owes business
I nvitees the duty to exercise reasonable or ordinary care to keep
the prem ses in a reasonably safe condition.”); Stone v. Boscawen
Mills, 52 A. 119, 121 (N. H 1902) (building owner should “exercise

ordinary care” with regard to the mai ntenance of el evators);
Rosenberg v. Otis Elevator Co., 841 A 2d 99, 105 (N.J. Super. C.
App. Div. 2004) (“An owner of a building has a non-del egabl e duty
to exercise reasonable care for the safety of tenants and persons
using the premses at his invitation . . . . That the owner
contracts for maintenance of an elevator does not relieve it of
that duty . . . .”7); Griffin v. Manice, 59 N E. 925, 928-29 (N.Y.

1901) (in a case invol ving a decedent who was struck by an el evat or



part, the court said that “sufficient security is afforded the
publi ¢ when owners or occupants of a building are required to use
reasonabl e care in the character of the appliance they provide, and
inits mai ntenance and operation”); Bethel v. New York City Transit
Auth., 703 N E. 2d 1214, 1215 (N. Y. 1998) (common carrier’s duty in
New York is to use “reasonable care under the circunstances”);
Williams v. 100 Block Associates, Ltd., 513 S.E 2d 582, 584 (N.C.
. App. 1999) (no matter the status of the plaintiff or the
presence of elevators, all |andowners have “only the duty to
exerci se reasonable care in the maintenance of their prem ses for
the protection of lawful visitors”); white v. Milner Hotels, Inc.,
518 P.2d 631, 633, 635 (O. 1974) (instructing the jury that an
el evat or operator owes the duty of using the highest degree of care
is inproper; the applicable duty is to use reasonable care); King
v. J.C. Penney Co., 120 S.E.2d 229, 230-31 (S.C 1961) (the owner
of an elevator has the duty to exercise “ordinary and reasonable
care as to its operation rather than the high degree of care
simlar to that inposed upon comon carriers”); Dallas Market Ctr.
Dev. Co. v. Liedeker, 958 S.W2d 382, 384 (Tex. 1997) (owner/
operator of elevators owes passenger a duty to exercise ordinary
care).

The common lawin twenty-one of our sister states is in accord
wth the rule set forth in Belvedere. See Container Corp. of
America v. Crosby, 535 So. 2d 154, 156 (Ala. 1988) (“[A] n el evator,

whet her passenger or freight, is a conmon carrier and, as such, is



to be operated and maintained with the highest degree of care.”);
Little Rock Land Co. v. Raper, 433 S.W2d 836, 841 (Ark. 1968)
(owner of elevator “has the sanme duty to protect passengers using
his elevators from injury as do common carriers of passengers,
i.e., to exercise the highest degree of skill”); Lane v. Montgomery
Elevator Co., 484 S.E.2d 249, 251 (Ga. App. 1997) (“A building
owner . . . ‘owes a duty of extraordinary diligence to elevator
passengers. . . .’ "); Jardine v. Rubloff, 382 N E.2d 232, 236 (II1.
1978) (“[Qwners of buildings with el evators are viewed as conmon
carriers who owe their passengers the highest degree of care.
."); Tippecanoe Loan & Trust Co. v. Jester, 101 N. E. 915, 918 (I nd.
1913) (as to elevator passengers, |andlords nust “exercise the
hi ghest care, as a duty owing by law, to third persons who have a
right to their use, or for whomthey are provided”); Monaghan v.
Equitable Life Ins. Co. of Iowa, 168 N.W 892, 892 (lowa 1918)
(“[ 9 ne who operates a passenger elevator . . . is held to the sane
nmeasure of care that is required of a public carrier of passengers;
that is, the highest degree of skill and foresight consistent with
the efficient use and operation of the means of conveyance.”);
Kentucky Home Mut. Life Ins. Co. v. Wise, 364 S.W2d 338, 341 (Ky.
1961) (“[High degree of care [is] required of the operator of
el evators as in the case of other common carriers of passengers.
."); Otis Elevator Co. v. Seale, 334 F.2d 928, 929 (5th Cr.
1964) (applying Louisiana law) (the duty of an owner of a passenger

el evator “as to protecting the passengers in his elevator from



danger is the sane as that applicable for” common carriers);
Goodsell v. Taylor, 42 NW 873, 873 (Mnn. 1889) (the owner and
manager of a passenger elevator is required to use “the utnost
human care and foresight”); Davidson v. Otis Elevator Co., 811
S.W2d 802, 804-05 (Md. App. 1991) (owners of elevators “owe
passengers t he hi ghest degree of care”); Cash v. Otis Elevator Co.
684 P.2d 1041, 1043 (Mont. 1984) (“[l]n the operation of an
el evator, we feel the owner owes a higher degree of care. The
el evator perforns the function of a common carrier in transporting
people fromone floor to another.”); Dailey v. Sovereign Camp, 184
N.W 920, 924 (Neb. 1921) (“[T]he owner of a passenger el evator
IS subject to the sane degree of care with respect to those
using the elevator that is inposed upon conmon carriers
[which is] ‘the utnpost diligence and care of very cauti ous persons,
and responsib[ility] for the slightest neglect.””); M & R Inv. Co.
v. Anzalotti, 773 P.2d 729, 730 (Nev. 1989) (“[A]n el evator owner
‘owes a higher degree of care in performing the function of
transporting people fromone floor to another.’”); Norman v. Thomas
Emery’s Sons, Inc., 218 N E. 2d 480, 482 (Chio C. App. 1966) (“[A]
passenger elevator is classified as a comon carrier so that the
duty owed to the passengers [on an automatic elevator] is to
exerci se the highest degree of care. . . .”7), rev’d on other
grounds; Smith v. Munger, 532 P.2d 1202, 1205 (Gkla. G v. App.
1975) (“* The owner of passenger elevators owes to the passengers

using the same the highest degree of <care, vigilance, and



precaution.’”); Dallas v. F.M. Oxford, Inc., 552 A 2d 1109, 1113
n.4 (Pa. Super. Ct. 1989) (the owner/operator of the el evator owes
a duty of “the highest degree of care to passengers”); Wwilloughby
v. Montgomery Elevator Co., 87 S.W3d 509, 512 (Tenn. C. App

2002) (“[T] he owners and operators of el evators have an ‘obligation
to passengers on elevators . . . [that] is the sane as that of
common carriers to passengers, and . . . they nust use and exerci se
t he hi ghest degree of care and precaution.’”); Kleinert v. Kimball
Elevator Co., 905 P.2d 297, 301 (Utah C. App. 1995) (“[E]Il evator
owners shoul d be held to the common-carrier standard of care. The
el evator perforns the function of a conmon carrier by transporting
people from one floor to another.”); Murphy’s Hotel, Inc. v.

Cuddy’s Adm’r, 97 S.E. 794, 797 (Va. 1919) (“[Qne maintaining a

passenger elevator in a hotel or other public buildingis . . . a
common carrier and . . . ‘he is required to exercise the highest
degree of care. . . .’"); White v. Sears, Roebuck and Co., 242 F.2d

821, 823 (4th Cr. 1957) (applying Virginia law) (“[l]n Virginia
owners of elevators are common carriers and held to the highest
degree of care known to human prudence.”); Pruneda v. Otis Elevator
Co., 828 P.2d 642, 647 (Wash. C. App. 1992) (owner of elevator is
a common carrier who has the duty to exercise the highest degree of
care); Dehmel v. Smith, 227 N.W 274, 275 (Ws. 1929) (“The
el evator is a cormmon carrier of passengers, and the degree of care

[is] the highest. . . .7").



In addition, California has enacted a statute that provides
that one controlling or running an el evator owes a passenger the
duty to use the highest standard of care. Gomez v. Superior Court,
113 P.3d 41, 44-45 (Cal. 2005) (stating that California G vil Code
section 2100, which requires “[a] carrier of persons for reward” to
use “the utnost care and diligence for their safe carriage,”
applies to el evators).

Al though no Maryland appellate court has yet decided the
i ssue, nost (but not all) courts in this country inpose the sane
duty upon the owners/operators of escalators as that inposed upon
t hose who own or operate el evators. N ne states hold that the duty
owed by an operator or owner of an escalator is nerely to exercise
ordinary care.? Five states, however, hold that under the conmon

|l aw the owner/operator of an escalator owes the passenger the

’> See Estabrook v. J.C. Penney Co., 464 P.2d 325, 328 (Ariz. 1970) (the
question to be answered in an escalator-injury case was whether the defendant
“exercised ordinary care in the operation and nmaintenance of the particular
escal ator”); Stratton v. J.J. Newberry Co., 169 A. 56, 57 (Conn. 1933) (“In
operating its escalator for the convenience of its customers, the defendant was not
a common carrier of passengers. . . ."); Burdine’s, Inc. v. McConnell, 1 So.2d 462,
463 (Fla. 1941) (a departnent store with an escal ator “owed a duty to exercise a
reasonabl e degree of care not to injure [plaintiff, an invitee]”); Tolman v.
Wieboldt Stores, Inc., 233 N.E. 2d 33, 36 (Ill. 1967) (“We cannot agree that a rule
applying to elevators nust necessarily apply to escalators. . . . It is our view
t hat defendant owed plaintiff the same duty owed any ot her business invitee uponits
prem ses [i.e., duty to use reasonable care].”); Winfrey v. S.S. Kresge Co., 149
N. W2d 470, 471 (Mch. Ct. App. 1967) (an owner of a store with an escalator “is
under a duty to use reasonable care to provide reasonably safe prem ses for [its]
custoners”); Richter v. Bamberger & Co., 165 A. 289, 290 (N.J. Sup. Ct. 1933) (owner
of store with escal ators has the duty to “exercise reasonable care to keep the fl oor
and such other parts of its store . . . in such condition of repair that it would
be reasonably safe for [an invitee] . . . to be upon and about such prem ses”);
Aquilino v. R.H. Macy & Co., 209 N.VY.S. 2d 336, 337 (N.Y. App. Div. 1961) (court
upheld trial court’s judgnment on the ground that plaintiff offered no proof that
“defendant failed to use reasonable care in [the escalator’s] inspection and
mai nt enance”); Young v. Anchor Co., 79 S.E.2d 785, 789 (N.C. 1954) (departnent store
owner mnust “exercise due care in the performance of its duty in the maintenance,
i nspection and operation of the escalator”); King v. J.C. Penney Co., 120 S.E.2d
229, 230-31 (S.C. 1961) (“[T]he owner [of an el evator] was charged with the exercise
of ordinary and reasonable care as to its operation . . .; and the same law is
generally applied to owners of escalators as is applied to owners of elevators.”).
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hi ghest degree of care.® Two states, California and Georgia, have
enacted statutes inposing upon the owner/operator of an escal ator
the duty to use the highest degree of care.*

In Gomez, the California Suprenme Court gave a history of the
genesis of the | egal principle —now al nost universally recogni zed
in the United States —that common carriers owe their passengers
t he hi ghest degree of care:

[ The] hei ghtened duty i nposed upon carriers of
persons for reward stenms from the English
comon |aw rul e that common carriers of goods
were absolutely responsible for the |oss of,
or damage to, such goods. (Beale, The History
of the Carrier’s Liability in Sel ected Essays
i n Angl o- Aneri can Legal History (Assn. of Am
Law School s, edit., 1909) p. 148.) Carriers of
goods are bailees and, at “early |aw goods
bailed were absolutely at the risk of the
bailee.” (Ibid.) Thus, carriers of goods for
reward were “‘responsible absolutely for the

® See Vallette v. Maison Blanche Co., 29 So.2d 528, 531 (La. Ct. App. 1947)

(“[Aln escalator is to be likened to an elevator and . . . the operator of an
el evator is under obligations simlar to those i nposed by | aw upon commn carriers.
. . ."); S.S. Kresge Co. v. McCallion, 58 F.2d 931, 932-33 (8th Cir. 1932) (applying
M ssouri law) (“[A] carrier owes a ‘high degree’ of care to its passengers.
[ The escal ator] can well be regarded as a ‘carrier’ within the meanl ng of thls rule
as to negligence and care. Whether the escalator is technically a ‘carrier’ or not
is really not vital, since the nature of this formof transportation is such that
the same degree of care should, at |east by analogy, be required.”) (citation
omtted); McVey v. City of Cincinnati, 671 N. E. 2d 1288, 1290 (Chio Ct. App. 1995)
(“By installing escalators[,] the city became a common carrier of persons and owed
t he hi ghest degree of care to those individuals utilizing one of its escalators.”);
Gilbert v. Korvette’s, Inc., 299 A 2d 356, 364 (Pa. Super. Ct. 1972) (Packel, J.,
concurring and dissenting) (citing Petrie v. Kaufmann & Baer Co., 139 A. 878, 879
(Pa. 1927)) (“[Clonmmon carriers owe the highest degree of care to their passengers
S It is well settled by now that the operator of an escalator is a comon
carrier.”); and White v. Sears, Roebuck & Co., 242 F.2d 821, 823 (4th Cir. 1957)
(applying Virginia law) (“[I]n Virginia[,] owners of elevators are conmon carriers
and held to the highest degree of care known to human prudence. The sane law is
el sewhere generally applied to owners of escalators as is applied to owners of
el evators.”).

* See Vandagriff v. J.C. Penney Co., 228 Cal.App.2d 579, 582 (Cal. Dist. Ct.
App. 1964) (“An escalator in a departnent store is a commn carrier” under
California statute that requires “a carrier of persons” to exercise the highest
degree of care for the passengers’ safety); and Metro. Atlanta Rapid Transit
Authority v. Rouse, 612 S.E.2d 308, 311 (Ga. 2005) (by statute, defendant and its
escal ators were “carrier of passengers” and hence “must use extraordi nary diligence
to protect the lives and persons of its passengers”).
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goods delivered, even when |ost by theft, and
regardl ess of negligence.’” (I1d at p. 149,
fn. 4). oo

* * %

The precursor to recogni zi ng a hei ght ened
duty of care for carriers of persons cane in
1680, when an English court applied the rule
regarding carriers of goods to personal
property that a passenger on a stagecoach had
delivered to the driver, but which the driver
failed to return at the end of the journey.
(Lovette v. Hobbs (1680) 89 Eng.Rep. 836.)
The court rejected the argunent that the
driver of a stagecoach could not be a common
carrier regarding property brought by a

passenger, stating: “[l]f a coachman comonly
carr[ies] goods, and take[s] noney for so
doing, he wll be in the sane case with a

common carrier, and is a carrier for that
pur pose, whether the goods are a passenger’s
or a stranger’s. . . .” (Id at p. 837.)

The extension of applying the hei ghtened
duty of care for carriers of goods to carriers
of persons for reward “is probably of Anerican
origin, finding its earliest expression in
1839 in Stokes v. Saltonstall [38 U.S. (13
Pet.) 181, 10 L. Ed. 115, 1839 W. 4317
(1839)].” (3 Harper & Janes, The Law of Torts,
supra, The Nature of Negligence, § 16.14, p.
507.) In Stokes, a passenger in a stagecoach
was injured when the coach was upset. The
court notes that a carrier of goods was
absolutely liable for the | oss of or danage to
such goods regardl ess of the cause “except the
act of God, and the public eneny,” but

recogni zed that “a contract to carry
passengers differs from a contract to carry
goods.” ( Stokes, supra, 38 U.S. at p. 191.)

“But al though he does not warrant the safety
of the passengers, at all events, yet his
undertaking and liability as to them go to
this extent: that he . . . shall possess
conpetent skill; and that as far as human care
and foresight can go, he will transport them
safely.” (Ibid.) Restating this standard,
the court required the driver to act “wth

12



reasonabl e skill, and with the utnost prudence
and caution.” (I1d. at p. 193.)

113 P.3d at 43 (footnote omtted).

Today the | eading case in Maryland equating the duty owed to
a passenger by the owner/operator of an elevator to that of a
common carrier is still Belvedere. |In Belvedere, the plaintiff, a
guest at a hotel, was riding in an elevator that was manned by a
Bel vedere Hotel enployee. 103 Md. at 526-27. The plaintiff was in
the process of stepping out of the elevator onto the second fl oor
when the el evator started downward, which caused the plaintiff to
fall for a distance of twelve to fourteen feet. Id. The trial
judge in Belvedere instructed the jury that the hotel owed the
hi ghest degree of care toward its elevator passengers. The
question addressed in Belvedere was Wwhether that instruction was
correct.

The Belvedere Court said that the instruction accurately
stated the law. It expl ai ned:

There appears to be an entire concurrence
anong the standard text witers upon this
subj ect in supporting the instruction given in
this case. Shearman and Redfield on
Negligence state the law thus: “For the sane
reason —a regard for human |ife —that common
carriers are required to exercise the highest
degree of <care for the safety of their
passengers, irrespective of any contract of
carriage, a like degree of care is exacted of
a landlord in transporting persons by el evat or
between the several floors of his building.
He is therefore bound to use the greatest
care, not only in providing, safe and suitable
cars, appliances, and nmachinery for control,
but also in nmanaging these neans of
transportation.” Vol . 2, sec. 719A The
passage cited from this author, sec. 719 in

13



[ Peoples Bank v. Morgolofski, 75 M. 432
(1892)], will be found to refer to elevator
shafts | eft open as places of danger to those
engaged near them and not to the operation of
t he el evat or itself as a means of
transportation for those authorized to use it.

103 Md. at 535-36 (sone enphasi s added).

The Belvedere Court then proceeded to analyze cases from
numerous other jurisdictions dealing with the duty owed to
passengers by the owner/operator of elevators. Id. at 536-40.
The Court concluded its opinion by stating that it adopted the
views expressed by the Supreme Court of Pennsylvania in Fox v.
Philadelphia, 57 A. 356 (1904), because that deci si on was “grounded
both in reason and authority.” 7Id at 540. The views expressed in
the Fox case and adopted by the Court of Appeals were these:

“The foundation of the rule for the protection
of a passenger is in the undertaking of the
common carrier which is to carry safely; but
another reason for it is, that when the
passenger comrits hinmself to the carrier he
does so in ignorance of the machinery and
appliances (as well as their defects) used in
connection with the nmeans of transportation

and becones a passive and hel pl ess creature
in the hands of the transportati on conpany and
its agents. For the sanme reason, this rule
should be extended to those who operate
el evators for carrying passengers from one
story of a building to another. When they
undertake to carry they undertake to carry
safely. If it is not their express agreenent
to do so, it is surely an inplied one, and the
condition of a passenger caged in a suspended
car, is one not only of utter ignorance of
what has been done or ought to be done for his
safety, but of absolute passiveness and
pitiable hel plessness when confronted wth
danger agai nst which human know edge, skill
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and foresight ought to have guarded; and the
rul e has been so extended.”

Id. (quoting Fox, 57 A at 358).

Twenty-four years after Belvedere was decided, the Court of
Appeal s, in Richardson, was once again called upon to exam ne the
duty owed by an owner of an elevator toward its passengers. 158
Ml. at 370-71. |In Richardson, the plaintiff was injured as she was
about to board a self-operated elevator. 1d. at 371. According to
the plaintiff, she shoved an elevator door aside and then
encountered a “second door or gate of the elevator” that barred her
entrance. I1d. at 370. The second door had a small knob, which the
plaintiff took hold of to release the latch that controlled the
entrance into the elevator car. The plaintiff testified that “she
had barely touched the knob when the elevator door slammed back
very rapidly, startling her, and catching her finger” in the door
with such force “as to swing her around” as the door closed. 1d
at 370-71. The plaintiff injured her fingers as a result of the
action of the elevator door. |In Richardson, the Court said:

The def endant was engaged in the carri age
of its tenants and their servants and visitors
by neans of an automatic elevator, which was
operated by those wusing it wthout any
assi stance, direction, or supervision by the
def endant . It was an econom cal nethod to
cast the burden of its operation upon those
havi ng occasion to go to and fromthe several
apartnments of the six storied building, but
t he know edge of the defendant that it woul d
be run by a nunber of persons, who would
represent a w de range of age, experience,
intelligence, and capacity, cast upon the
defendant all the nore care in the selection

and nmai nt enance of the nechani cal devi ce which
was adopted by this general service. The rule
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approved by this court is that the landlord
engaged in transporting passengers by
el evators nust exercise great care not only in
their operation but in providing safe and
sui tabl e equi pnent. It is a rule which has
its sanction in sound public policy, which
exacts a high degree of care where security of
person and life is frequently invol ved, under
circunstances in which the carrier is in
control of the novenent or of the equipnent.
Belvedere Bldg. Co. v. Bryan, 103 M. 514,
534-540; Shearman & Redfield on Negligence
(6th Ed.), sec. 719a and notes; Cooley on
Torts (3rd Ed.), p. 1378.

The smallness of the knob and its
cl oseness to the upright woul d naturally cause
the fingers of the hand of the user to project
and be caught and injured between the closing
| at hs of the collapsible door, provided their
novenent was so rapid as not to afford a
war ni ng and opportunity for the user to let go
the knob and withdraw the fingers in tine to
avoid injury.

Id. at 371 (enphasi s added).

In 0’Neill, the plaintiff was in the defendant’s store when
she decided to exit an elevator that had been stopped by a store
enpl oyee at the third floor. 172 Md. at 57. The floor of the
el evator car, however, was approximtely four inches above the
| evel of the third floor. I1d. According to the plaintiff, as she
lifted her right foot to step to the floor of the building, the
el evat or dropped suddenly, causing plaintiff to |ose her bal ance
and to fall in such a manner as to cause the | ower part of her back
to strike the elevator car. Id. The Court, citing Belvedere,
various text witers, and precedent from other states, said:

Many aut horities hold that one operating
a passenger elevator is a comon carrier, and

the rule seens alnobst wuniversal that the
degree of care due by the owner of a passenger
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Id. at 60.

The 0’Neill Court went on to say that “the carrier of a person

by el evator is required to exercise the highest degree of care and

dili gence

light of the rule set forth in Belvedere,

applicable duty of care was no | onger “an open one in this state.”

Id. at 61.

elevator to those who are expressly or
inpliedly invited to ride therein is simlar
to that which a comon carrier owes its
passengers.

to prevent injury to such person,” id., and that,

In the subject case, Johns Hopkins argues:

[ T] he application of a conmon carrier theory
of liability to nodern building owners is no
| onger appropriate. Such a hei ghtened
standard of care nay have been appropriate one
hundred years ago when Belvedere decided the
question as a matter of first inpression.
However, advancenents in the el evator industry
and distinctions between el evator owners and
common carriers have dissolved many of the
justifications for holding el evator owners to
t he hei ghtened standard applicable to conmon
carriers.

. [Clomon carrier liability is no
| onger appropriate for el evator owners because
human attendants have been replaced by
automatic el evators. In the past, the
presence of human attendants justified a
hei ght ened standard of liability for el evator
owners in two respects. First, elevator
attendants were hired, trained, and supervi sed
by the building’ s owner, and acted as agents
of the building owners. \When elevators were
oper at ed by persons anal ogous to bus drivers,
t axi drivers, or | oconptive engi neers,
el evat or owners bore nore simlarity to common
carriers. Additionally, the presence of human
attendants raised the risk of operation by
introducing the elenment of human error.
Today, the invention of the automatic el evator
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has elim nated the nexus between the el evator
owner and the active negligence of the human
att endant .

The passenger elevator was first nmade possible in 1853 when
Elisha Ois invented a safety clanp that prevented el evator cars
from falling if the hoist rope broke. 8 New Encyclopedia
Britannica 1042 (1995). The first such elevator was installed in
a building in the United States in 1857, about forty-nine years
prior to the Belvedere decision. Id.  See also Dallas Mkt. Ctr.
Dev. Co. v. Liedeker, 958 S.W2d at 384. As Johns Hopki ns
stresses, there have been many scientific advancenents in el evator
technology in the last century. But we fail to see why advancenent
in elevator technology should reduce the duty owed by
owners/operators of elevators to elevator passengers. Such
scientific advancenents have not changed the fact that an el evator,
i f not maintained and operated with the hi ghest degree of care, is

now, as it was when Belvedere was decided, “in nmany respects a
danger ous machine.” Belvedere, 103 Ml. at 544. Moreover, the fact
that technol ogy has inproved in the last century does not inpact
upon the main reasons the Belvedere rule was adopted in the first
place, i.e., in alnost all cases when a passenger steps into an
el evator, he or she does so in ignorance of any defects that m ght

exist in the appliance and is “a passive and hel pl ess creature in

t he hands of the” owner/operator of the device. 1d.°

® Qur research has uncovered no decision, and Johns Hopkins has referred us to
none, that enbraces the view of appellant that the conmon | aw rul e i nposi ng upon the
owner/ operator the highest degree of care for its passengers should be |owered
because el evator technol ogy has inproved greatly since the rule was first adopted.
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At the time Belvedere was deci ded, the hi ghest degree of care
was al nost universally inposed in the United States on conmon
carriers who transported human passengers. Since then, notor buses
have repl aced t he stage coach, taxi cabs have repl aced Hanson cabs,
and overall transportation and safety technology has inproved
exponential ly. Yet the duty owed by the common carrier to its
passengers has renmai ned constant. This being so, we can see no
principled reason why the duty owed to an el evat or passenger shoul d
be reduced sinply because of technol ogi cal advances.

W agree with appellant’s point that, unlike the situation
exi sting one hundred years ago when the Belvedere case was deci ded,
al nost all elevators in this country are now self-operated. e
di sagree, however, w th Johns Hopki ns’ contention that the presence
of a human el evator attendant in Belvedere constituted, in part,
justification for the higher standard of care enunciated in that
case. First, the higher standard of care nentioned in Belvedere
was said to be inposed not only upon the elevator attendant but
al so upon the owner of the elevator who was required to “use the
greatest care” in providing “safe and suitable cars, appliances,
and machinery.” 103 M. at 535. This point was reinforced in
Richardson, deci ded about seventy-five years ago, which dealt with
a plaintiff injured while entering onto a self-operated el evator.
158 M. at 371. In the Richardson case, the Court of Appeals
affirnmed a verdict in favor of the plaintiff and in doing so held
that the el evat or owner owed t he hi ghest degree of care not only in

the operation of the elevator but also “in providing safe and
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suitable equipnent.” 1d. That holding is inportant in this case
because the primary act of negligence all eged agai nst Johns Hopki ns
was that it did not provide safe and suitable equi prent.
The Chio Court of Appeals has ruled that the duty to exercise

t he hi ghest degree of care

I's even nore exacting in the case of automatic

el evators because of their distinguishing

features from manually operated elevators

designed to be run by an attendant, where the

automatic elevator is designed to be operated

by its passengers w thout the assistance of a

trained attendant, and because of these

automatic features it is said that operating

owners and ones under contract to service and

i nspect nmust act with a higher degree of care.
Norman v. Thomas Emery’s Sons, Inc., 218 N E.2d 480, 482 (Ghio C.
App. 1966). W need not go so far as the Chio Court of Appeals did
i N Norman. For our purposes, it suffices to say that we can see no
good reason to reduce the duty owed by the owner of an el evator
sinply because the elevator installed is automatic rather than one
operated by an attendant.

Appel | ant next argues that conmmon carrier liability is now

i nappropriate because building owners no |onger service and
maintain their elevators. 1In this regard, Johns Hopkins stresses
that it paid co-defendant Schindler Elevator Conpany, a |licensed
el evator contractor, $36,000.00 per nonth to ensure that the
el evators on its property operated safety and effectively;
nor eover, argues appellant, Johns Hopkins, at the tinme of the

accident, “was not an expert in the inspection, naintenance,

repair, replacenent, or safety of [its] elevators.” By contrast,
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according to appellant, when Belvedere was deci ded, the Court was
addressing a situation where the owner of the premses, the
Bel vedere Hotel, had its own engi neer who nai ntai ned the el evators
and was on duty at the tinme of the accident. See Belvedere, 103
Ml. at 530. Wil e Johns Hopkins does not say so directly, it
inpliedly argues that the duty to use the highest degree of care
should be held to be del egable because it, unlike the licensed
el evator contractor it hired, does not have the requisite expertise
to performthe necessary el evator mai ntenance and repair. Wile it
may be true that Johns Hopkins is lacking in expertise —as far as
el evator mai ntenance is concerned —it does not follow |logically
that it therefore does not have the duty of exercising the highest
duty of care.

Appel I ant cites no case fromany jurisdiction standing for the
proposition that the higher duty of care is owed only in situations
where the el evator owner perforns its own mai ntenance and repair.
Moreover, we can see no appropriate reason for such a rule,
i nasmuch as, in many el evator cases (including the one sub judice),
one of the acts of negligence alleged agai nst the owner/ operator
is that the defendant failed to call in an expert to fix the
el evator after it was put on notice that the elevator was

mal f uncti oni ng. ®

®In otis Elevator Co. v. Embert, the Court of Appeals said in dicta that the
owner of the elevator owed a higher duty of care even though in that case the
owner/ operator had hired Otis Elevator Conmpany to do its el evator maintenance and
repair work. 198 Md. at 599-600.
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Additionally, in a nunber of cases fromsister jurisdictions,
whi ch apply the sane rule as set forth in Belvedere, the Court has
hel d that the owners/operators had the duty to exercise the highest
degree of care for the safety of their passengers, even though, in
those cases, the owner had hired third parties to perform el evator
mai nt enance work. See Little Rock Land Co. v. Raper, 433 S.W 2d at
840; Kentucky Home Mut. Life Ins. Co. v. Wise, 364 S.W2d at 339;
Otis Elevator Co. v. Seale, 334 F.2d at 929 (applying Louisiana
| aw); Cash v. Otis Elevator Co., 684 P.2d at 1042; M & R Inv. Co.
v. Anzalotti, 773 P.2d at 730; Norman v. Thomas Emery’s Sons, Inc.,
218 N. E. 2d at 481; and Smith v. Munger, 532 P.2d at 1203-04.

For the foregoing reasons, we reject Johns Hopkins’ argunent
that the rule first enunciated in Belvedere should be either
overruled or nodified sinply because the owner/operator of the
el evator has contracted wwth a third party to maintain and repair
t hat devi ce.

Johns Hopkins also argues that the Belvedere rule should be
overrul ed because “el evator transport shares little in comopn with
carriers.” Appellant’s argunment continues:

Maryl and courts enphasi ze that common carriers

are of a “public” nature; they have variously
been descri bed as satisfying an “urgent public

need” serving the public “indiscrimnately”
and “affect[ing] the public interest.”
Gunther v. Smith, 78 M. App. 508, 510 .

(1989). . . . Additionally, common carriers
are obligated to “serve all who apply.” Id.

In contrast, Johns Hopkins is a private
institution. Although Johns Hopkins el evators
may wel | serve a | arge nunber of people, Johns
Hopki ns does not undertake to transport the
public in the manner of a common carrier.
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Additionally, unlike comon carriers,
el evat or owners do not charge fares. Maryl and
case law has noted that the heightened
standard available to common carriers arises
in part from the fact that the passenger
conpensates the carrier for safe passage, thus
creating a “contract of transportation.” St.
Michelle v. Catania, 252 M. 647, 654 . . .
(1969) (plaintiff who was robbed and raped by
taxi cab driver was deenmed a passenger because
contract of transportation had not been
conpl eted); Ragonese v. Hilferty, 231 Md. 520,

526 . . . (1963) (conpensated carrier owes the
hi ghest degree of care to their passengers);
Belvedere[,] 103 MI. at 539 . . . (owner of

bui | ding and el evator receive no conpensation
for transporting passengers and was not a
common carrier).

Arguably at least, it may be true, as Johns Hopki ns contends,
that “elevator transport shares little in common with [conmmon]
carriers.” There is usually no contract of carriage, fares are
al nrost never charged, and ofttinmes the public at large is not
invited intothe facility where the el evators are | ocated. But the
same was true when Belvedere was decided. Mreover, it should be
noted that the Belvedere Court specifically said that the
owner/ operator of an el evator was not a comon carrier. 103 M. at
539. The court’s reference to common carrier liability plainly was
made in order to show that the duties wundertaken by the
owner/ operator of an el evator were the sane as the responsibilities
undertaken by a common carrier, and thus each should have a sim | ar
duty to protect their passengers fromharm 71d. at 540 (quoting
Fox v. Philadelphia, 57 A. 356 (1904)). See al so | anguage used by

the Belvedere Court at 103 MJ. at 535 (“For the same reason —a

regard for human |ife — that comon carriers are required to
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exercise the highest degree of care for the safety of their
passengers irrespective of any contract of carriage —a |li ke degree
of care is exacted of a landlord in transporting persons by
el evat or between the several floors of his building.”).

Johns Hopkins also clains that the higher duty of care set
forth in Belvedere should be abandoned because that standard *has
been applied to el evator owners [only] in alimted nunber of cases
since its inception.” This argument is unpersuasive. Unl ess a
case can be distinguished on its facts, this Court does not have
the option of disregarding Court of Appeals’ decisions that have
not been overruled, no matter how old the precedent may be.

Appel lant’s penultimate assertion concerning the court’s
instruction is that “there is case law in Maryl and supporting the
proposition that the duty of an elevator owner to a passenger is
t hat owed by a property owner to an invitee.” Johns Hopkins points
out that in the case of Swann v. Prudential Insurance Co. of
America, 95 MJ. App. 365 (1993), rev’d on other grounds sub nom.
Dover Elevator Co. v. Swann, 334 M. 231 (1994), the jury was
i nstructed that the el evator owner owed the plaintiff/invitee the
duty of reasonable care. 1d. at 416. |In the course of a forty-
nine page opinion, “[wje perceive[d] no error” in giving the
af orenmenti oned instruction. Id. at 417. The “[w] e perceive no
error” statenment was made in response to the plaintiffs’ contention
that the court erred when it failed to instruct the jury that the
property owner had “a non-delegable duty to correct al

unreasonabl e risks, or to warn invitees of them if they knew or
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shoul d have known of such risks.” Id. at 416. Johns Hopki ns
mai ntains that the statenent by the Swann Court inplies that the
rule set forth in Belvedere was considered to be no |onger
applicable. That argument has no nerit. Plaintiffs attorney in
Swann never suggested that the rule first enunciated in Belvedere
should be followed, and Belvedere and its progeny was not even
mentioned in our opinion. Under such circunstances, the “we
perceive no error” statenment was non-binding dicta insofar as the
Belvedere rul e is concerned.

Lastly, Johns Hopkins contends that the instruction given by
the trial judge concerning the heightened standard of care was
bound to have confused the jury because the court also instructed
as foll ows:

Now, an invitee is a person who is invited or
permtted to be on another person’ s property
for purposes related to the owner or
occupant’ s busi ness. The duty owed to an
invitee is reasonable care to see that the
portions of the property which the invitee may
be expected to use are safe.

Appel lant’s counsel never contended at trial that the
i nstructions were confusing. Thus, this issue is not preserved for
review. See MI. Rule 2-520(e) (“No party nmay assign as error the
giving or the failure to give an instruction unless the party
objects on the record pronptly after the court instructs the jury,
stating distinctly the matter to which the party objects and the
grounds of the objection.”).

In summary, we hold that in Maryland the legal principles

first enunciated in Belvedere are still applicable. The owner of
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an elevator presently owes passengers the duty to exercise the
hi ghest degree of care and skill in operating and maintaining the
device. The trial judge did not err ininstructing the jury as to

the duty owed by Johns Hopkins to Ms. Correia.

II.

Johns Hopkins also contends that on several occasions the
trial court commtted reversible error in allowing plaintiffs
counsel to ask questions that should have been disallowed and in
denying its notion for mstrial. The facts set forth in Section A
bel ow are pertinent to those issues.

A.

Johns Hopkins, at all tinmes here rel evant, owned and operat ed
120 elevators. Four of those elevators were in the Nelson
Bui | ding, which was |ocated on the East Canpus of Johns Hopkins
Hospi tal .

For several years prior to July 1, 2000, appellant’s el evators
wer e mai nt ai ned by Mont gonmery Kone El evat or Conpany. In the spring
of 2000, however, Johns Hopkins put out for conpetitive bidding a
contract for the maintenance of the elevators. The successful
bi dder was M|l ar El evator Service Conpany, now known as Schi ndl er
El evator Conpany (referred to hereinafter as “Schindler”).
Schi ndl er took over mai ntenance of the elevators on July 1, 2000,
whi ch was approxi mately two nonths before Ms. Correia's accident.

Prior to the acceptance of its bid, Schindler proposed to

install new equipnment in the four Nel son Building elevators. The
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exact work to be perforned was not nentioned, however, nor was a
specific price set.

On August 30, 2000, Jane Correia was a passenger on El evator
No. 2 in the Nelson Building. This slow speed (357 feet per
m nute) el evator was descending fromthe fifth to the first floor
when it came to an unexpected and abrupt stop. Ms. Correia, who
had previ ous back problens, imedi ately conpl ai ned of significant
pain in her back due to the jolt she received as a result of the
stop. She was taken by wheel chair to the Johns Hopki ns Emergency
Roomand | at er underwent surgeries due to injuries she clainmed were
caused by the elevator’s nal function.

Sonetinme in Septenber 2000, two representatives of Schindler
i nspected the four elevators in the Nelson Building.’ The
inspection was not as a result of Ms. Correia s accident.
Instead, the inspection was nmade as a followup to the proposa
Schi ndl er made before it was awarded the maintenance contract by
Johns Hopki ns. The purpose of the inspection was to allow
Schindl er to make a proposal concerni ng what upgrades were needed
in the four Nel son el evators, to specify the exact work that needed
to be performed, and to propose a price.

One of Schindler’s representatives who i nspected t he el evators
i n Septenber 2000 was Charles Stunp (“Stunp”). He supervised ot her

Schi ndl er nechani cs who worked at Johns Hopkins to nake sure they

" At trial, counsel for plaintiffs and counsel for Schindler indicated in a
bench conference that the date of the inspecti on was September 6, 2000, but in front
of the jury the date of the inspection was referred to as “sometinme in Septenber
2000."
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did their jobs properly, and he was Schindler’s man in charge of
the el evators at Johns Hopki ns.

When Stunp nade his Septenber 2000 inspection, he did so in
the conpany of one of Schindler’s elevator nmechanics. After the

i nspection, Stunp prepared an “upgrade/ repair proposal” and sent it
to Johns Hopkins on Cctober 6, 2000 —about five weeks after the
subj ect accident. This upgrade/repair proposal (hereafter “the

Cctober 6 report”) was marked for identification at trial as

plaintiffs’ Exhibit 54. It was not, however, introduced into
evi dence.
At trial, Stunp was asked nunerous questions about the

observations he had made concerning the four Nel son el evators as
reflected in the Cctober 6 report. In the excerpt fromthe report
set forth below, we have enphasized the portion of plaintiffs’
Exhi bit 54 about which Stunp was asked questi ons:

REPLACE CAR DOOR G BS

The [elevator] car door gibs, which are what
guide the door panel in alignnent, are very
worn or danmaged. These gibs should be
replaced with new ones to prevent car door
probl enms and costly repairs.

REPLACE CAR DOCR HANGERS

Your elevator car door hangers are worn,
dannged or do not neet current safety
st andar ds. To meet code and avoi d undue and
costly breakdowns, they should be replaced
wi t h nodern hangers.

REPLACE CAR DOOR CLUTCH

The existing car door clutch assenbly shall be
repl aced in or der to facilitate t he
installation of the new door operator and
associ at ed equi pnent .
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HO STVAY:

REPLACE DOOR OPERATOR
Your door operator no |longer neets safety
code. It is worn, damaged and conponents
are becom ng increasingly nore difficult
to obtain due to [obsol escence]. To
achieve reliable as well as safe
operation, your existing door operator
shoul d be replaced with a current nodel.

REPLACE HO STWAY DOCR | NTERLOCKS

The present interlocks are damaged, or do not
conply with current code requirenents. Thi s
presents a potential safety hazard. The
i nterl ocks should be replaced with new ones.

REPLACE HO STWAY DOOR HANGERS

The present door hangers are worn, damaged or
do not neet current safety standards. They
shoul d be replaced with hangers confornmng to
current code requirenents.

REPLACE HO STWAY DOOR G BS

The present door gibs, which are what quide
and hold the door panel in alignnent, are worn
or _damaged. To avoid door opening/closing
probl ens, new gi bs shoul d be install ed.

* * *

(Enphasi s added.)

At trial, Patrick MPartland, an elevator expert called by
plaintiffs, explained that an elevator interlock device is a
mechani smthat insures that the elevator will not run with the door
open. He opined that the subject accident occurred when “the
[descending] elevator <clipped the interlock” and caused the
el evator to cone “to an unexpected abrupt stop and reverse
directions.” He further testified that it was unusual for an
el evator, such as the one in which Ms. Correia was riding, to cone

to such an abrupt stop. In M. MPartland s opinion, the reason
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that the interlock nechanism was “clipped” by the elevator was

because “the door conponents, the roller, the gibs [,the devices

t hat gui de and hol d the door panels in alignnent, as well as other]
conmponents of the door were not properly naintained

[and were] broken or in bad condition” at the tine of the accident.

B. The Court’s Grant of a Continuing Objection

On Cctober 4, 2005, which was the first day of trial, counsel
for Schindler and Johns Hopkins jointly voiced their concern that
plaintiffs’ attorney mght attenpt to introduce into evidence
testi nony concerning the fact that after the acci dent Johns Hopki ns
had “noderni zed” the elevators in the Nelson Building.® Counsel
for the Correias assured the court that the plaintiffs did not
intend to introduce evidence of subsequent renedial repairs. One
of the plaintiffs’ counsel said, however, that he did intend to say
i n opening statenment that (1) Stunp inspected the elevators in the
Nel son Building and prepared a report (i.e., plaintiffs Exhibit
54) based on that inspection; and (2) Stunp said in his deposition
that the worn and damaged condition of the el evator conponents in
the Nelson Building that he saw when he inspected the elevators
were not conditions that occurred overnight but instead were
conditions that would have been in existence for at |east two

nont hs before his inspection. The court ruled that counsel could

® Johns Hopkins says inits brief that it and Schindler filed, on September 30,
2005, a notion in l1imine based on Maryland Rule 5-407 “to exclude any docunents,
testimony and arguments concerning subsequent remedial measures” taken by the
parties. W have reviewed the docket entries and the record, and have been unable
to find any indication that such a nmotion was filed. But whether such a notion was
filed or not is of no noment, because at trial the court granted a simlar oral
nmoti on, which prohibited counsel fromasking questions about subsequent repairs and
post - acci dent recomrendati ons for upgrades or repairs.
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relate in opening statenent what Stunp observed when he inspected
the el evators, but post-accident repairs or post-accident repair
recommendati ons could not be nmentioned. At that point, defense
counsel did not object to the court’s resolution of the issue.

On the second day of trial, plaintiffs’ counsel called Stunp
as a wtness. Counsel for both defendants made an oral notion in
limine in which they objected to plaintiffs’ counsel’s being
all owed to ask Stunp about the observations he nade in Septenber
2000. The first ground for exclusion rai sed by def ense counsel was
that Stunp’ s Septenber 2000 observations as to the condition of the
el evators were not relevant to an accident that occurred prior to
t hose observations. The second ground for objection was that the
testinony of Stunp about his Septenber observations ran afoul of
Maryl and Rul e 5-407, which, with certain inapplicable exceptions,
prohi bits i ntroducti on of evidence concerning renedi al repairs made
post - acci dent .

The court ruled that Stunp would not be allowed to testify as
to any post-accident repairs or recomendations for repairs.
Concerni ng the rel evancy of Stunp’s observati ons made i n Sept enber
2000, the court said that the observations were rel evant because
(according to appel l ant’ s counsel’s proffer) the worn and def ective
condition of the elevator conmponents “obviously didn't just get
that way overni ght” and therefore represented the condition of the
el evators when the acci dent occurred.

Stunp testified on direct exam nation that he had wor ked about

twenty years in the elevator industry and had been trained, for
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about three-and-one-half years, as an apprentice el evat or nechani c.
As an apprentice, he served as a hel per to nechanics and | earned
how el evators worked. Since 1989, he had worked as an el evator
sal es representative whose duties i ncluded advi si ng custoners as to
what they needed to do in ternms of preventative maintenance for
el evators. Wen he prepares proposals concerning the condition of
a custoner’s elevator, |like he did when he prepared his Cctober 6
report, he does so wth the assistance of a nmechanic
superintendent, i.e., a person who supervises other elevator
mechani cs. The proposals he prepares include, wthout direct
attri bution, observations made by the maintenance superintendent.
The proposals are based on Stunp’'s expertise and that of the
mai nt enance superintendent. At that point of Stunp’s testinony, a
bench conference occurred, and the trial court granted both defense
counsel “a continuing objection” to any questions put to Stunp
regardi ng the observati ons he made i n Sept enber 2000, as refl ected
in the Cctober 6 report he signed.

On direct exam nation, Stunp was asked whether “after July 1
2000,” he, along with an elevator maintenance superintendent,
performed an inspection of the door equipnment in the elevators
| ocated in the Nel son Building. Initially, Stunp said he coul d not
remenber doi ng such an inspection. His nmenory i nproved when he was
shown Exhibit 54, which he admtted he had witten. Stunp then
attenpted to evade responsi bility for statenments that appear in the
report by saying that the report was witten based on a conputer

program which he called a “macro system” whereby one sinply
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“clicked . . . a nouse” and the conputer caused the statenents in
the report to be nade. According to Stunp, the words spewed forth
by the conputer could not be edited. For obvi ous reasons, that
expl anation was not accepted by plaintiffs’ counsel. Eventually
plaintiffs’ counsel was successful in casting substantial doubt on
the veracity of the “macro systenf excuse when he and Stunp engaged
in the foll owi ng exchange.

PLAI NTI FFS COUNSEL.: Now, let’'s talk a
little bit about this observation that you put
in your report, observation that you arrived
at based on your inspection in Septenber. You
had to affirmatively hit a key or button or
sonmething to nmke that statenent appear in
that report, correct?

A Yes.

Q So it took intentional acts by you to
make sure sonething goes into the report?

A. Yes.

Q You are not testifying in front of
the nmenbers of the jury that was sone kind of
wild mstake that that |anguage was in this
report, right?

A, No.

Q And you are also telling these | adi es
and gentlenmen of the jury, that the |anguage
that went into this report was |anguage you
wanted to be in there, correct?

A Correct.

Q You signed this report at the end,
correct?

A. Yes.
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Q You testified both in deposition and
today that every word in that report was true
and accurate; is that correct?

A. That’s ny testinony, yes.

Q You also read through this docunent
before you sent it out, did you?

A. Yes.

Q Make sure it wasn’'t [sic] a typo?

A, Yes.

Q Make sure there wasn’'t a factual
m st ake?

A, Yes.

Wil e on direct exam nation, plaintiffs’ counsel steered clear
of any question that mght elicit a response fromStunp indicating
what repairs he had recommended. |Instead, the exam nation focused
on statenments nade in the report as to the condition of the
el evators in the Nel son Building that he observed, e.g., “gibs are
very worn or damaged,” car door hangers “are worn, damaged, or do
not neet current safety standards,” “present interlocks are
damaged, or do not conply with current code requirenents
present[ing] a potential safety hazard.” 1In regard to the problem
with the interlocks, Stunp testified, w thout objection, that if
the interlock is worn or danmaged this creates a safety hazard
because it can cause the elevator to make an abrupt, unexpected
stop. Stunp further testified on direct exam nation that, based on
hi s observations, the probl ens he observed were “Il ongstandi ng” and

were present “even before July of 2000.”
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Shortly before direct exam nation was concluded, plaintiffs’
counsel asked Stunp to read to the jury what he had witten

concerning his observations of the “hoistway door hangers

door gibs and . . . door rollers.” H's answer to that question
was: “The present door hangers are worn, damaged, or do not neet
current safety standards. This is replaced = Counsel for Johns

Hopki ns asked t hat the answer be stricken. The notion was grant ed,
and the jury was imedi ately instructed as foll ows:
Ladies and gentlenmen, any testinony

offered with respect to what shoul d have been

done wth respect to observations of

conditions, you are not to consider. That is

not something of a factual nature that should

be before you. You are to disregard it.

On cross-exam nation by Schindler’s counsel, it was brought
out, for the first tinme, that the report plaintiffs’ counsel had
been questioning Stunp about was dated COctober 6, 2000, and that
the inspection that resulted in the report was nade “a few days
bef ore” the report was sent. Schindler’s counsel then asked Stunp:

Now, let’s start with the first thing he
asked you about which was replacing car door
gibs, that is in that docunent you have there
in front of you; is that correct?

(Enmphasi s added.)

After Stunp answered that question in the affirmative, the
court asked counsel to approach the bench. The trial judge then
adnoni shed Schi ndl er’s counsel as foll ows:

Counsel, | thought | had been very
careful inlimting the testinony to what was
worn and damaged. And | thought the only

reference that . . . had nade to replacing
sonething, | struck fromthe record. | nean,
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you seem to be opening everything that you
asked me to keep closed. |In other words, you
have asked ne to make sure the jury didn't
hear anything about replacing anything, any
renedi al steps, and your very question, before
he responded to, couched in the context of a
renmedi al action. So | need to know where we
are. If [you] did abandon that issue, so be
it. If not, let me know.

Schindl er’s counsel told the court that his question had been asked
i nadvertently and requested that the court tell the jury to
di sregard the question and the answer. The trial court did so.®
Shortly after the jury was told to disregard Stunp’s answer

concerning the need to replace certain elevator parts, Stunp said
in another of his answers that at the tinme he wote Exhibit 54 it
“made sense to do that upgrade at that tinme.” Although neither
def ense counsel objected, the court imediately called counsel to
t he bench and once again scol ded Schindler’s counsel for bringing
out the fact that Stunp had recomended that parts be replaced.
This pronpted counsel for Johns Hopkins to ask for a mstrial

because of the jury being told the equipnent

is obsolete and needs to be replaced, that

recommended by [Schindler], that’s the whole

basis of [the rule barring evidence of]

subsequent renedi al nmeasures. W have to deal

with the door being opened. That is a

violation in the courtroom | just don't see
how you can unring the bell at this point.

* * *

° The court said:

Members of the jury, before we took that monentary
recess, there was a question posed by [Schindler’s
counsel] with respect to sonething being replaced. That
is an issue that is not before you. You shoul dn’t even
consider anything that’'s with regard to anything that

could have been done. We are only to focus on the
question asked, and what the evaluation and inspection
reveal .
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.. . | would just add, this is the
second tine, that’'s the second, not the first
time, second tine that we have heard referred
to replacing parts of the elevator. | think
the court nade the right decision keeping out
t he subsequent renedi al neasures. Si nce the
court was very careful and excl udi ng anyt hi ng
about that, and | think the court’s ruling
that only the portion of that report that the
foundation is laid, that the equipnent, the
condition of the equipnent before August 30th
was adm ssible, and | think that was handl ed
at very [ sic] direct exam nation by
[plaintiffs’ counsel] of his wtness. But
when we start tal king about replacenent, at
| east twice now, the jury has to have the
i nf erence, pretty clearly, [ Schi ndl er]
recommended this, and even if the date cones
out, it’s ultimately after August. So | think
the case law is very clear that the
i nformati on shoul d not have cone in.

(Enphasi s added.)

The court denied the mstrial notion but instructed the jury
as follows:

Ladies and gentlenen, you are to
di sregard any reference to anything that
shoul d be replaced or anything that should be
done. You are not to consider that at all.

Counsel for Johns Hopkins then cross-exam ned Stunp and got
Stunp to say on three separate occasions that the report he
authored was witten on October 6, 2000, which was after the
subj ect accident. Plaintiffs’ counsel, on re-direct exam nation,
once again elicited testinony fromStunp that the report was based
on observati ons made post-accident. Later, on further exam nation
by Johns Hopki ns counsel, the sanme poi nt was agai n dri ven hone when

Stunp said twice nore that the report was witten after the

acci dent .
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III. ANALYSIS

Johns Hopki ns argues:
The trial court abused its discretion in
admtting the OCctober 6, 2000[,] Upgrade/
Repair Proposal from M. Chas Stunp, of
[ Schindler], to Johns Hopki ns (“the
Proposal ”), as Plaintiffs’ Exhibit 54.
This argunment is without nmerit because plaintiffs’ Exhibit 54 was
not admtted into evidence.

Al ternatively, Johns Hopkins contends that the court erred in
allowwng plaintiffs’ counsel to question Stunp about what he
observed in Septenber of 2000 as reflected in his Cctober 6
report.® According to appellant, the observations Stunp made in
Sept enber 2000 were irrel evant because “Johns Hopkins did not have
know edge of the information contained . . . in [Exhibit 54] at the
tinme of the incident.” In this appeal, Johns Hopkins stresses that
t he evi dence was uncontradi cted that (1) Schindl er never advised it
prior to the accident “that Elevator 2 was unsafe for use” or (2)
that Johns Hopkins had no pre-accident know edge of the unsafe
conditions referenced in the Cctober 6, 2000, proposal.

This argunent overlooks the fact that Schindler was a co-

defendant and that Stunp was Schindler’s man in charge at Johns

Hopki ns. Schi ndl er was sued on the theory that it was negligent in

**Inits brief, Johns Hopkins also argues that the court erred in permitting

plaintiffs’ counsel to use plaintiffs’ Exhibit 54 to question “Al Ringer,” an
el evator technician enpl oyed by Schindler. According to appellant’s brief, these
questions were allowed despite “defendants’ repeated objection.” M. Ringer was

asked questions based on the observations Stump recorded in Exhibit 54, but those
questions were not objected to and were asked prior to the time defense counsel were
given a continuing objection to such questions. Thus, the issue of whether the
court erred in respect to Ringer’s testimny is waived. See MI. Rule 2-517(a) (an
obj ection is waived unless it is made at the time the evidence is offered or as soon
thereafter as the grounds for the objection become apparent).
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Its maintenance of the elevators in the Nelson Buil ding. As to
Schi ndl er, Stunp’s Sept enber 2000 observati ons were hi ghly rel evant
because, according to Stunp, the worn and defective condition of
the elevator parts had existed for at |east two nonths before his
i nspection. Those conditions therefore existed when the subject
acci dent occurr ed.

Beginning on July 1, 2000, Schindler had three full-tine
mechanics on duty whose sole job was to maintain the elevators
owned by Johns Hopkins. Schindler’'s agents inspected all of the
el evators at Johns Hopkins in June 2000, and its nechanics
thereafter regularly worked in and around the elevators in the
Nel son Building. Arguably, at least, if the observations made by
Stunp in Septenber of 2000 were true, a reasonable juror could
conclude that Schindler’s agents should have discovered the
defective conditions of the elevators and warned Johns Hopkins
about those conditions prior to the subject accident.

Additionally, the post-accident observations of Stunp were
rel evant because it hel ped plaintiffs showwhat caused t he acci dent
and gave neaning to the expert opinions rendered by McPartl and and
ot her know edgeable wtnesses who said that worn or danmaged
el evat or door equi pnent —clutches, interlocks, hangers and ot her
conmponents —can cause an elevator to stop abruptly, as it did on
the date of the subject accident.

Appel | ant asserts that while Stunp’s testinony regarding his
Sept enber 2000 observati ons m ght “arguably” have been admtted “to

i nplicate [ Schindl er’s] know edge of the [el evator] door equi pnent”
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prior

to the accident, Stunp’s know edge “should not

have been

I nput ed t o Johns Hopki ns because before the accident it was unaware

of these conditions.”

at

| east

The short answer to that contention is that,

as far as is shown in the record, no one at trial ever

attenpted to inpute Stunp’s know edge to Johns Hopki ns.

In fact,

t he opposite was covered specifically by the court’s instructions.

The jury was told:

On the issue of whether Johns Hopkins was
negligent, you are not to consider any
evi dence about the condition of Nelson
El evator No. 2 that was nade known to Hopkins
by [Schindl er] after the incident of
August 30, 2000.

Appel | ant next argues:

[T]he trial court prejudiced Johns Hopki ns by
permtting [p]laintiffs to question Stunp for
an extended period of tinme about . .
[plaintiffs’ Exhibit 54] w thout referencing
the Cctober 6, 2000[,] date. The date’s
redacti on was an attenpt to avoid introducing
evidence of subsequent renedial neasures.
However, the redaction gave the jury the

i npression that Johns Hopkins knew of the

conditions in the Proposal at the tine of the

August 30, 2000[,] incident. The first and
only question [p]laintiffs asked Stunp
regarding the date of the Proposal was, “You
done [sic] an inspection of the Nelson
el evat or door equi pnent after June, after July
1st of 2000; is that correct?” Stunp answered
affirmatively, and the obvious inference was
that the inspection had been done after
July 1, 2000, but before August 30, 2000
Such an inpression was highly prejudicial to
Johns Hopkins, and as is discussed bel ow, was
not capable of being cured through the
I ssuance of a limting instruction.

(Reference to extract omtted.) (Enphasis added.)
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We reject the suggestion that, at the end of the evidentiary
phase of the case, any juror had been msled into believing that
Johns Hopki ns knew of the contents of the proposal pre-accident.
Stunp told the jury on seven separate occasions that the report he
prepared was dated OCctober 6, 2000. The jury also was told
repeatedly that the subject accident occurred on August 30, 2000.
Mor eover, Stunp said, several tines, that the observations that
formed the basis for the report were made in Septenber of 2000.
Under such circunmstances no juror could possibly have m ssed this
poi nt .

Johns Hopki ns next argues that, even assum ng that testinony
concerning Exhibit 54 had sone probative value, that value was
out wei ghed by its prejudicial effect because (1) Exhibit 54 was not
based on an opinion by an expert; (2) it was not based on Stunp’s
personal observations of the elevator’s internal equipnent; (3)
Stunp’s opinions as to the condition of the el evator equi pnent was
of limted value inasnmuch as it was based solely on the age of the
equi prent, coupled with his observation of the opening and cl osi ng
the el evators doors; and (4) Exhibit 54 was nerely a product of a
“conput er-generated ‘nmacro system’”

W shall first address appellant’s assertion that “[t]he | ow
probative value of this conputer-generated docunent did not
out wei gh the prejudi ce engendered by” testinony concerning it. 1In
Thomas v. State, __ M. ___, No. 59, Septenber Term 2006, slip
op. at 21-22 (filed March 16, 2007), the Maryl and Court of Appeal s

reiterated the rule that governs this issue. The Court said:
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Petitioner argues that weven if the
evidence is relevant and adm ssible, the
prejudicial effect of the evidence outwei ghed
its probative value, and therefore, the
evidence should have been excluded. e
di sagr ee.

The adm ssion of evidence is conmtted to
t he sound discretion of the trial court and
wll not be reversed unless there is a clear
abuse of discretion. Kelly v. State, 392 M.
511, 530 . . . (2006); Merzbacher v. State,
346 Md. 391, 404-05 . . . (1997). W stated
i N Merzbacher v. State, as foll ows:

“At the outset, we note that the
adm ssion of evidence is commtted to the
consi derabl e and sound di scretion of the
trial court. In that regard, all
rel evant evi dence IS generally
adm ssible. A corollary to that rule is
t hat irrel evant evi dence IS not
adm ssi bl e. To be relevant, evidence
must tend to establish or refute a fact
at issue in the case. Once a finding of
rel evancy has been nade, we are generally
| oath to reverse a trial court unless the
evidence is plainly inadm ssible under a
specific rule or principle of law or
there is a clear showi ng of an abuse of
di scretion.

Nonet hel ess, as we said in williams

[ v. State, 342 M. 724, 737 . . . (1996),
overruled on other grounds, Wengert v.
State, 364 Md. 76, 89 n.4 . .. (2001)]:

‘[a] finding by the trial judge that
a particular piece of evidence is
rel evant, however, does not nean
t hat evidence is automatically
adm ssi ble. Even relevant evidence
may be excluded if its probative
val ue i s substantial | y out wei ghed by
t he danger of unfair prejudice. As
with the trial court’s relevancy
determination, a decision to admt
rel evant evi dence over an objection
that the evidence s unfairly
prejudicial wll not be reversed
absent an abuse of discretion.’”
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Merzbacher, 346 M. at 404-05 . . . (enphasis
in original) (sone i nt er nal citations
omtted). The trial judge considered the
evidence and ruled it adm ssible. W agree
with the Court of Speci al Appeal s[ ]
conclusion that “any possible prejudicial
effect of [the evidence at issue] did not so
clearly outweigh the probative value of the
evidence so as to render the circuit court’s
adm ssion of the evidence an abuse of
di screti on. Thomas [v. State], 168 M. App.
[682,] 713 . . . [(2006)]. W find no error.
Id.

Johns Hopkins’ argunent, when reduced to its essence, is that
Stunp, who was not admitted at trial as an expert, sinply did not
know what he was tal ki ng about when he criticized the condition of
the elevators in his Cctober 6 report.

Stunp, at the tinme of trial, worked for Schindler. When
plaintiffs’ counsel tried to qualify Stunp as an expert, the
Wi t ness gave a series of answers making it appear that, even though
he signed the Cctober 6 report, he was not an el evat or nechani ¢ and
the opinions he set forth in that report resulted from only a
cursory exam nation of the elevators. At a bench conference, prior
to al |l owi ng questioni ng regardi ng the observations set forthin the
report, plaintiffs’ counsel said that at deposition Stunp never
indicated that he had a limted role in witing the report;
plaintiffs counsel also pointed out, accurately, that Stunp was an

aut horized agent of Schindler and that the statenents in the

report, as to Schindler, constituted an adm ssi on, whi ch bound t hat
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defendant.' The trial judge concurred with the argunment that
Stunp’s statements were admissible as an adm ssion against
Schindler; the court al so nade t he observation that Stunp “seenf ed]
to be making an effort to protect his enployer.” The trial judge
went on to say:

It would be utterly inappropriate . . . [in

light of] this report, which is so clearly

witten, and so definitive in the way it is

witten, to then let this man try to get on

the stand and basically deny this report or

deny any responsibility for the report and put

it on sone sudden devel opnent that was never

brought to anyone’s attention.

After voir dire, the extent to which Stunp was willing to
stand by what was said in the report varied depending on who was
asking the questions. When Schindler’s counsel posed the
qguestions, Stunp said he was no expert, that he never exam ned the
internal nmechanisns to the elevators, that the statenents in the
report were based mainly on the age of the elevators, that prior to
witing the report he only rode the elevators and exam ned the
exteriors of the doors, and that the report was conputer generated
and afforded him no ability to edit it. But when exami ned by

plaintiffs’ counsel, Stunp swore that everything he wote in the

Cctober report was true and accurate; he also adnmitted that,

al t hough the report was witten on a conputer, “the | anguage that
went into [the] report was | anguage” he want ed.
Using the test set forth in Thomas, we cannot say that the

possible prejudicial effect of allowing Stunp to be questioned

"' See B & K Rentals & Sales Co. v. Universal Leaf Tobacco Co., 324 M. 147,

162 (1991).
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about the report “so clearly outweigh[ed] the probative val ue of
the evidence so as to render the circuit court’s adm ssion of the
evi dence an abuse of discretion.” Thomas, slip op. at 22 (quoting

Thomas v. State, 168 Ml. at 713).1%?

Iv.

Appel l ant argues that the trial court committed reversible
error in denying its notion for mstrial. The notion for mstrial
was based on three answers given by Stunp. The first answer
occurred when plaintiffs’ counsel asked Stunp to read to the jury
what he had said concerning his observations of certain el evator
door conmponents. Unfortunately, Stunp did not read precisely what
he had witten. Instead he said that “the present door hangers are

worn or do not neet current safety standards. This is replaced —=

' There is another serious flaw in appellant’s argument that the “slight”
probative value of the testinony at i ssue was outwei ghed by its prejudicial effect.

The prejudicial effect of the testinony to which appellant directs our
attention in his brief was that, during questioning of Stump about his report, the
jury learned of remedial repairs. But when the trial judge made his decision to
give defense counsel a continuing objection to any question regarding Stunp's
Sept enber 2000 observations, the judge did not know, and had no way of predicting,
that the report would prejudice Johns Hopkins. In this regard, it should be
remenbered that, before granting defense counsel a continuing objection, the court
told counsel that, although they could question Stunp about the observati ons he made
i n Sept ember 2000, Stunp coul d not be asked about post-accident recommendati ons as
to steps that should be taken to mpdernize the elevators. After the continuing
obj ecti on was granted, defense counsel made no further objection. Thus, at the tinme
the court nade the ruling that appellant criticizes on appeal, the court had no
prejudice to bal ance agai nst what appellant calls the slight probative val ue of the
observations made by Stunp in his report.

At oral argument, appellant’s counsel said that the “prejudicial effect” about
whi ch appel | ant conplains is the prejudice caused by all the questions to which the
def endants were given a continuing objection. That prejudice, as we understand
appellant’s oral argunment, was that the testinmony may have led the jury to believe
that appellant, prior to the accident, had actual know edge of the condition of the
el evators nentioned in the October 6 report. We fail to see any possibility of such
prejudice in light of a jury instruction specifically on this point, coupled with
the fact that after Stunmp left the stand it was crystalline that Stunp never
reported to appellant the bad condition of the elevator doors until after the
acci dent .

45



The judge evidently construed that answer as indicating that Stunp
had recommended repl acenent. Accordingly, at appellant’s request,
the jury was told to disregard “any testinony offered with respect
to what should have been done” as a result of observations the
W t ness nade.

The second probl emarose when Stunp gave an affirmati ve answer
to a question asked by Schindler’s counsel that indicated that the
report Stunp prepared had recommended replacing “car door gibs.”
The court pronptly told the jury that they were to focus on what
“the evaluation[s] and inspection reveal[ed]” and not about
“sonet hi ng being repl aced.”

The third problem and the one that pronpted a mistrial
request, was when Stunp said that at the time he wote Exhibit 54
“it made sense to do an upgrade.” Although the notion for mstria
was denied, the court once again told the jury that they were to
di sregard any statenment by the w tness concerning anything “that
shoul d be repl aced.”

Whether to order a mstrial rests in the
discretion of the trial judge, and appellate
review of the denial of the notion is limted

to whether there has been an abuse of
di scretion. State v. Hawkins, 326 M. 270,

277 . . . (1992). The question is one of
prej udi ce. Rainville v. State, 328 M. 398,
408 . . . ((1992); Hawkins, 326 M. at 276

Coe Wiere the notion is denied and the
trial judge gives a curative instruction, we
nmust determ ne “‘whether the evidence was so
prejudicial that it denied the defendant a
fair trial;’” that is, whether ‘the damage in
the form of prejudice to the defendant
transcended the curative effect of t he
instruction.’” Rainville, 328 M. at 408
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. . . (quoting Kosmas v. State, 316 M. 587,
594 . . . (1989)).

Med. Mut. v. Evans, 330 Md. 1, 19-20 (1993) (enphasis added).

The three statenents at issue were nade in the course of a
nine-day trial. Each tinme Stunp touched on the subject of either
recommendations for replacing parts or actual post-accident
repl acenent of elevator parts, the jury was told inmmediately to
di sregard the testinony. Jurors are presuned to have understood
and to have followed the court’s instructions. See State v. Gray,
344 M. 417, 425 n.6 (1997). Al t hough that presunption can be
overconme, here there is nothing in the nature of the testinony that
the jury was instructed to disregard that | eads us to believe that
the presunption was rebutted especially in light of the fact that
the curative instructions were both tinmely and accurate. See
Cooley v. State, 385 MJ. 165, 173 (2005); Kosk v. State, 382 M.
218, 226 (2004).

In Cooley, Judge Cathell, speaking for the Court, said:

Many years ago, in evaluating the possible
prej udi ci al effect of the admission of
specific evidence in a particular case, this
Court stated:
“Generally, the choice of neasures to
protect the fair, unprejudiced, working
of its proceedings is left to the
di scretion of the trial court, and only
in exceptional cases will its choice be
reviewed in this court. In the greater
nunber of instances the injection into a
trial of matter other than that involved
in the issue to be decided is cured by
withdrawal of it and an instruction to
the jury to disregard it, but there may,

of course, be instances in which it would
not be cured in this way, and term nating
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the trial and taking the case up afresh
before another jury would be the only
adequate neans of correction. Those
i nstances are exceptional, but they do

ari se.”

Nelson v.

Seiler, 154 M. 63, 72 . . . (1927).

As we have indicated, a trial judge is
af f orded consi derabl e di scretion in deciding a

nmoti on for

mstrial, and “in a case involving

a question of prejudice which mght infringe

upon the

right of the defendant to a fair

trial, [that decision] is reviewabl e on appeal
to determ ne whether or not there has been as
abuse of that discretion by the trial court in

denying the mstrial.” Wilhelm [v. State],
272 Md. [404,] 429 . . . [(1974)] (alteration
added) . See also Tierco Maryland, Inc. V.
williams, 381 Md. 378 . . . (2004).

385 Md. at 174-75.

trial

V.

a mstrial

“whet her

The reason why appellate courts are loath to second-guess a

j udge who denies a mstrial notion was expl ained in Hawkins

State, 326 Md. 270, 278 (1992):

The fundanental rationale in |eaving the

mat t er

prejudice vel non to the sound

discretion of the trial judge is that the
judge is in the best position to evaluate it.
The judge is physically on the scene, able to
observe matters not usually reflected in a
cold record. The judge is able to ascertain
t he deneanor of the witnesses and to note the

reacti on

of the jurors and counsel to

i nadm ssi ble matters. That is to say, the
judge has his finger on the pulse of the

trial.

As shown by the above cases, in determ ning whether to grant

should not have

based on the fact that the jurors heard evidence that
reached their ears, the court nust consider

the damage in the form of prejudice to the [conplaining

party] transcended the curative effect of the instruction.” Med.
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Mut. v. Evans, 330 Md. at 19 (quoting Kosmos v. State, 316 Ml. 587,
594 (1989)).
“The applicable test for prejudice is
whet her we can say, ‘with fair assurance,
after pondering all that happened w thout
stripping the erroneous actions from the
whol e, that the judgnment was not substantially
swayed by the error.’ The decisive factors
are the cl oseness of the case, the centrality
of the issue affected by the error, and the
steps taken to mtigate the effects of the
error.”
Wilhelm v. State, 272 Ml. 404, 416 (1974) (citations omtted).
From the record, it does not appear that this was a “close
case” as to whether Johns Hopkins exercised the highest degree of
care for Ms. Correia's safety. There was strong evidence that it
had not net its duty — especially in light of the numerous
conpl ai nts about Nel son El evator No. 2 —in the six nonths prior to
the accident. The case, it appears, was “close” as to the i ssue of
causation in that there was roomfor doubt as to whether an abrupt
stop of a |lowspeed elevator could have caused the extensive
I njuries clained. The statenents by Stunp that resulted in a
m strial notion did not involve the causation issue. Moreover, the
steps the trial court took to mtigate the damage caused by the
obj ected-to evidence was pronpt and clear. Appl ying the three-

factor test enunciated in wilhelm, we cannot say that the tria

j udge abused his discretion in denying the notion for mstrial.

JUDGMENT AFFIRMED;

COSTS TO BE PAID BY JOHNS HOPKINS
HOSPITAL AND JOHNS HOPKINS HEALTH
SERVICE COMPANY.
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