HEADNOTE: David Trail v. Terrapin Run, LLC, No. 810, Septenber
Term 2006

ZONING -

Maryl and Code Art. 66B, which enpowers certain |ocal
jurisdictions to adopt zoning codes, does not require a
speci al exception use to be in strict conpliance with a

| ocal conprehensive plan. A local jurisdiction may require
strict conpliance, but if it does not, a plan functions as a
gui de. The | ocal ordinances and conprehensi ve plan, adopted
by a particular jurisdiction, nust be reviewed as a whole to
determine the role of the plan in a special exception

anal ysis. Thus, the conclusion as to the plan's rol e does
not necessarily turn on the use of a particular word or
phrase at a specific location within an ordi nance or a plan.
If a review of the ordinances and plan as a whole lead to
the conclusion that strict conpliance with a plan is not
required, the phrases "conforns to," " is consistent with,”
and "is in harnony with,” when used to describe the

rel ati onship between a speci al exception use and a pl an,
have essentially the same nmeaning. Held that Allegany
County's plan serves as a guide, not a strict regulatory
requirenent.
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Appel I ants and cross-appell ees, David Trail, et al.
(“appel l ants”),! appeal froma judgment entered by the Grcuit
Court for Allegany County, remanding to the Board of Appeals of
Al l egany County (“the Board”) the Board's approval of a special
exception, requested by Terrapin Run, LLC, et al., appellee and
cross-appel l ant (“appellee”), as part of appellee’s plan to build
a large residential community. Each party’s argunent centers
upon whet her the Board used the proper standard in granting a
speci al exception for a planned residential devel opnment and
whet her the Board correctly approved the construction of a retail
shoppi ng center and wastewater treatnent plant as part of the
devel opnent. Finding no error in the Board s decision, we shall
reverse the circuit court’s judgnment and remand to the circuit
court with instructions to affirmthe Board s deci sion.

Background

Appel | ee applied to the Board, seeking a special exception
to devel op a 935 acre, 4300 unit, planned residential devel opnent
in an area zoned “A” (Agriculture, Forestry and Mning) and “C
(Conservation).? The proposal contenpl ated devel opnent of

condomniuns in two to three story apartnment style buil dings,

'Appel l ants are those residents of Allegany County who
oppose the special exception that is the subject of this case.

’Part 4 of the Allegany County Code, containing the County’s
zoning provisions, wll be referred to as “the zoning code” or
the “All egany County zoning code.”

-1-



single famly honmes on one-half and one-third acre lots, nmultiple
famly dwellings of various types including town homes and patio
homes. Appellee also planned to build an equestrian center, a
comunity building, and a 125,000 square foot retail area to
serve the commercial needs of residents. One percent of the |and
i ncluded in the devel opnent was to be used for the retai
portion. The proposed developnment would have a density of 4.6
resi dences per acre, and would include its own water system and
waste water treatnent plant.
Procedural History

I n August 2005, the Board heard appellee’ s application for a
speci al exception to permt the planned residential devel opnent.
“Pl anned Resi dential Devel opnments” are permitted by speci al
exception in both the A and C districts. |In determning that the
speci al exception should be granted, the Board concl uded that
appel l ants had not net their burden of denobnstrating that the
request ed speci al exception use woul d cause an adverse effect
upon the surrounding properties nore severe or different in kind
fromthe effect the special exception use would have, regardless
of its location within the district. In its opinion, the Board
specifically addressed the potential adverse effects put forth by
appel l ants, including the inpact that the devel opnent woul d have
on the water supply, the school system the econony, the beauty

of scenic route 40, traffic, waste water, aesthetics, noise,
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natural resources, harperella (an endangered species of aquatic
flower), fire protection, and rel ated services. The Board found
that the evidence did not denonstrate a site-specific adverse
effect in any of these areas.

In its opinion, the Board al so addressed a | egal argunent
rai sed by appellants at the hearing. According to appellants, in
addition to considering any site-specific adverse effect caused
by the special exception, the Board had to consi der whether the
speci al exception use conforned to All egany County’s
conprehensive plan. Appellants’ argunent, as presented to the
Board, was, in essence, the same as the argunent presented to the
circuit court and presented to this Court. That argunent wll be
addressed in greater detail below. W note, however, that the
Board found the applicable standard to be whet her the speci al
exception use was in harnmony with the plan, as distinguished from
whether it was in conformity with the plan, as argued by
appel | ant s.

The Board approved the retail portion of the devel opnent,
finding it accessory to the principal use, the planned
residential devel opnent. The Board al so addressed the proposed
waste water treatnent plant, but did so only in regard to whet her
t he production of waste water fromthe devel opnent as a whol e
woul d have a site specific adverse effect.

Fol l owi ng the Board' s approval of the special exception,



appel l ants appealed to the Grcuit Court for Allegany County,

all eging that the Board applied the wong standard of review and
erred in approving both a retail/comercial area, which is not
listed as a special exception use in A and C districts, and a
waste water treatnent plant, despite appellee’'s failure to apply
for a special exception to construct a waste water treatnent

pl ant .

The circuit court declined to address appellants’ argunents
regarding the retail/comrercial area and the waste water
treatnent plant. As to whether the Board applied the proper
standard of review, the circuit court found that the Board erred
in determ ning whet her the proposed devel opnent was in “harnony”
wi th the conprehensive plan but, instead, should have determ ned
whet her the requested special exception use was “consistent” with
t he conprehensive pl an.

Questions Presented

The questions presented by appellants, as rephrased by us,
are:

1. In determning whether to grant a special exception,
shoul d the Board have revi ewed the special exception use to
determ ne whether it (1) conformed to, (2) was consistent wth,
or (3) was is in harnmony with, the conprehensive plan?

2. Didthe Board err in approving the construction of the

retail area given that the land in question is zoned A and C?
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3. Did the Board err in approving the construction of a
wast ewat er treatnent plant?

I. The Relationship Between the Special Exception Use and the
Comprehensive Plan

The parties agree that the Board nust exanine the potenti al
site-specific adverse effects of a proposed special exception
use, but they disagree as to the nature of the relationship
bet ween the requested use and the conprehensive plan that nust be
found to permt the special exception.

Appel lants, the circuit court, and the Board, the latter’s
position being supported by appellee, have each used different
words to describe the relationship between the proposed speci al
exception use and the conprehensive plan that is necessary for
approval of the proposed use. The Board, and appell ee on appeal,
state that the standard is whether the special exception use is
in harmony with the conprehensive plan. The circuit court, in
reversing the Board, determ ned that the correct standard was
whet her the special exception was consistent with the
conprehensive plan. According to appellants, the Board cannot
grant a special exception until it has determ ned that the
proposed use “confornms to” the conprehensive plan. Needless to
say, appellants contend the phrase “confornms to” is a nore
exacting standard than either consistent with or in harnony wth.

Qur task is to determ ne the correct standard, and

whet her, with respect to the words used, in the context of this
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case, they represent a substantive difference or a semantic
di stinction without a substantive difference.
Appel lants find the requirement of conformty in the
definition of special exception contained in Maryland Code (1957,
2003 Repl. Vol., 2006 Cum Supp.), Art. 66B, 8 1.00(k), the
statute that enpowers Allegany County to adopt a zoning code.
That definition provides:
“Speci al exception” nmeans a grant of a
specific use that woul d not be appropriate
generally or without restriction and shall be
based upon a finding that certain conditions
governi ng speci al exceptions as detailed in
t he zoni ng ordi nance exi st, that the use
conforms to the plan and is conpatible with
t he exi sting nei ghborhood.

(Enmphasi s added).

According to appellants, this definition limts the Board’ s
authority to grant a special exception. In appellants’ words,
“the grant of zoning authority to |ocal governnment and, in turn,
to a board of appeals, to allow certain enunerated uses by
speci al exception is necessarily conditioned upon fulfillnment of
the el ements of the statutory definition,” including the
requi renent that, “in order to grant a special exception, the
board of appeals nust affirmatively find ‘that the use conforns

to the plan.’”

Rel ying on the follow ng | anguage from Mayor and Counci |l of

Rockville v. Rylyns Enters., Inc., 372 Ml. 514 (2002), appellants

all ege that the “conforns to” | anguage of section 1.00(k)
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el evates the conprehensive plan fromnerely a guide to a true
regul atory device, mandating a closer |evel of accord between the
speci al exception requested and the conprehensive plan. The
Court in Rylyns stated:

W repeatedly have noted that plans, which
are the result of work done by planning
conmi ssions and adopted by ultimte zoning
bodi es, are advisory in nature and have no
force of |aw absent statutes or | ocal

ordi nances |inking planning and zoni ng.
Where the latter exist, however, they serve
to el evate the status of conprehensive plans
to the level of a true regulatory device.

Id. at 530 (footnote and citations onitted).

The circuit court based its conclusion, that the proper
standard is one of consistency, on the | anguage of the Allegany
County zoning code itself. The definition of special exception
wi thin the zoning code states only that a special exceptionis “A
| and use that is subject to Board of Appeals review and
approval .” The | egislative purpose of the zoning code, however,
described in section 141-70, is as follows:

Purpose: This Part 4 is intended to regul ate
| and use, the size of lots and the |ocation,
si ze and use of buil dings and ot her
structures for the purpose of providing
sufficient and appropriate anmounts of | and
for business and industry, residential use,
public and private institutions, agriculture,
open space and ot her purposes; and to ensure
that these uses are consistent with the
policies and recommendati ons of the Al egany
County Conprehensive Plan and to provide for
t he harnoni ous and orderly devel opment of the
County in a manner which preserves the
natural environnment and the quality of life
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of its citizens.
(Enmphasi s added).

The circuit court considered this a “different and nore
rigid standard than the phrase ‘in harnmony.’” Thus, the circuit
court found that the Board erred in applying the in harnony with
standard and remanded the matter to the Board.

The Board based its use of the phrase “in harnony” with on
case law. The Board relied heavily on the use of that |anguage

in Shultz v. Pritts, 291 Md. 1 (1981), and Richmarr Holly Hills,

Inc. v. American PCS, L.P., 117 Md. App. 607 (1997), which wll

be discussed in greater detail below. The Board also relied on
| anguage in these and ot her cases describing master plans as
gui des, advisory in nature, rather than regul ati ons.
Section 1.00(k) of Art. 66B

It is beyond question that different words or phrases nay
connote different neanings. On the other hand, words have
synonynms, and they nust be viewed in context to determne if the
choice of a particular word or phrase, as conpared to a simlar
word or phrase, represents a semantical difference or a
substantive difference.

Article 66B is a general enabling statute and, by its
express ternms, rests |land planning and | and use controls with
| ocal jurisdictions. The “Plan” is referred to several tines in

Art. 66B as being nerely a guide. The definition of “Plan” in
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Art. 66B, section 1.00(h)(1), states: “‘Plan’ neans the policies,
statenents, goals, and interrelated plans . . . which constitute
the guide for the area s future devel opnent.” (Enphasis added).
Art. 66B, section 3.05(a)(2)(i), discussing the powers and duties
of the local planning comm ssion, states that the plan shal
“Serve as a guide to public and private actions and deci sions to
I nsure the devel opnent of public and private property in
appropriate relationships.” (Enphasis added). Article 66B,
section 3.05(a)(4)(i) states that the plan shall contain a
“statenment of goals and objectives, principles, policies, and
standards, which shall serve as a guide for the devel opnent and
econom ¢ and social well-being of the local jurisdiction.”
Additionally, the terns that appellants all ege have

different neanings, requiring different |evels of accord, are
used i nterchangeably in Art. 66B w thout any discernible intended
difference. Art. 66B, section 3.08(a) states that,

If a local legislative body has adopted a

whol e plan or a plan for one or nore

geogr aphi ¢ sections or divisions of the | ocal

jurisdiction, a publicly or privately owned

street, square, park or other public way,

ground, or open space, or public building or

structure, or public utility may not be

constructed or authorized in the |ocal

jurisdiction or the major geographic section

of the local jurisdiction until the |ocation,

character, and extent of the devel opnent has

been submtted to and approved by the

pl anni ng conmi ssion as consistent With the
pl an.



(Enmphasi s added). Section 4.03(a) on the other hand states:

“The regul ati ons adopted by a |l ocal |egislative body shall be
adopted . . . (1) [i]n accordance with the plan.” (Enphasis
added). Section 1.00(k), of course, uses the phrase “conforns to

the plan.”

Qur review essentially turns on the answers to two
questions: (1) what did the General Assenbly authorize? and (2)
what did All egany County inplenent? Wth respect to the first
guestion, we need not determ ne the relationship between a plan
and a speci al exception use, as nmandated by the CGeneral Assenbly,
because the Court of Appeals has already perforned that task. In

Schultz v. Pritts, Judge Rita Davidson, witing for the najority,

stated the required finding as foll ows:

The special exception use is a valid zoning
mechani smthat del egates to an adnministrative
board a limted authority to all ow enunerated
uses which the legislature has determined to
be perm ssi bl e absent any fact or

ci rcunst ance negating that presunption. The
duties given the Board are to judge whet her

t he nei ghboring properties in the general

nei ghbor hood woul d be adversely affected and
whether the use in the particular case 1s 1in
harmony with the general purpose and intent
of the plan.

Id. at 11 (enphasis added).
The Court of Appeals was clearly aware of the definition of
speci al exception contained in section 1.00(k), as that provision

was reproduced in its entirety in the Court’s opinion. [d. at 22
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n. 6. The Court’s inclusion of the statutory definition of
speci al exception, coupled with the |anguage that the proposed
use must be in “harnmony with the general purpose and intent of
the plan,” necessarily neans that the Court was of the view that
the different words conveyed essentially the sanme neaning. That
nmeani ng, under Article 66B, is that a special exception use does
not have to strictly conply with a plan. It is up to the | ocal
jurisdiction, if it so chooses, to make it so. Article 66B and
the case law nerely recognize that a local plan is likely to be
general in nature, with potentially conflicting provisions as
applied to particular circunstances.

We turn, therefore, to whether the | ocal |egislative body
acted to raise Allegany County’s conprehensive plan froma nere
guide to a strict regul atory device.

Special Exceptions and the Comprehensive Plan - Allegany County

Appel I ants make rmuch of the follow ng | anguage from
Ri chmarr, ® discussing Frederick County’s conprehensive plan:

Were the | egislative body desirous of
externally inposing the plan's
recommendat i ons as nmandat es, eschew ng
virtually all discretion that could otherw se
be vested in itself or subordinate agenci es,

*We note that, as in Shultz, the local ordinance at issue in
Ri chmarr provided an identical definition to that contained in
Section 1.00(k). 117 Md. App. at 617 fn. 5. El sewhere, the
ordi nance provided that the Board, in order to grant a speci al
exception, needed to find that the proposed use was in harnony
with the plan. The Court ignored the “conforns” to | anguage in
reaching its decision
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it seens to us that it could have sel ected,
rather than “in harnmony with,” nore directory
| anguage, such as “in conformty with,”
“consistent with,” or “in conpliance with.”
Instead, the |egislative body chose a nore
flexible, malleable standard which gives the
Board, in special exception cases, the

| atitude and freedomto decide, partly as
policy questions, whether a particular
proposed use woul d be so inimcal or
Injurious to the announced objectives and
goal s of the conprehensive devel opnent pl an
so as not to be able to co-exist with the

pl an's reconmendati ons.

1d. at 655-56.

In appellants’ view, the preceding | anguage denonstrates
that different weights attach to the terns consistent,
conformty, and harnony, with conformty constituting the nost
rigid standard. Wile that may be true in certain instances, the
Ri chmarr di scussion was in the context of determ ning whether the
recommendations in a plan were binding or whether the ordi nance
gave the board discretion. The issue was whether the | ocal
| egi sl ati ve body had el evated the conprehensive plan beyond a
guide, and into a regulatory tool, which had to be strictly

conplied wth.

The rol e of the conprehensive plan in this case nust be
determ ned by a review of the |ocal ordinances and the

conprehensi ve plan as a whole. The Court in R chmarr* provided

‘W& note that the facts in Richmarr actually presented a
nore difficult question than in the case before us. In R chmarr,
the proposed use was a cellular tower, which, under the existing
zoni ng ordi nance, was a special exception use in the district in
question. Under the terns of the conprehensive plan, however,
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the foll owm ng guidance in evaluating the rel ati onship between the
conprehensi ve plan and the zoning statute, stating:

[ T] he weight to be accorded a nmaster plan or
conpr ehensi ve plan recomrendati on depends
upon the | anguage of the statute, ordinance,
or regul ation establishing the standards
pursuant to which the decision is to be nade.
The specific types of governnental |and use
decisions clearly enbraced by that principle
are rezoni ngs, special exceptions, and
subdi vi si on approvals. In such cases, we

| ook first to the words of the applicable
statute, ordinance, or regulation to divine
what the enabl er intended the weight to be
accorded by the ultimate decision-naker to a
recommendati on of the plan. This becones

| argely an exercise in statutory
construction. Secondarily, because the field
of inquiry involves the relatively conpl ex
area of |land use, our predecessors have often
| ooked to the nature and purpose of |and use
and master planning in order to validate and
measure any | egal concl usion reached
regarding the interpretation of the
appl i cabl e statute, ordinance, or regul ation.

ld. at 636 (footnote omtted).
Addi tionally, as noted above, the Court of Appeals in

Rylyns, stated the foll ow ng:

We repeatedly have noted that plans, which
are the result of work done by planning
conmmi ssions and adopted by ultinmte zoning
bodi es, are advisory in nature and have no
force of |aw absent statues or | ocal

ordi nances |inking planning and zoni ng.

the district was recommended to be rezoned at an undeterm ned
point in the future and the cellular tower would no | onger be an
al | owabl e speci al exception use. |In the present case, there is
nothing in the plan suggesting a change in classification of the
property in question or that planned residential devel opnents
shoul d cease to be special exception uses in A and C districts.
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Where the latter exist, however, they serve
to el evate the status of conprehensive plans
to the level of true regulatory device. In
t hose i nstances where such a statute or

ordi nance exists, its effect is usually that
of requiring that zoning or other |and use
deci sions be consistent wth a plan's
recomendati ons regardi ng | and use and
density or intensity.

372 Md. at 530- 31.

Unli ke Richmarr, in which the Frederick County zoni ng code
listed the specific dictionary to be used in interpreting the
code, the Allegany County Code has no simlar provision. The
Al | egany County Code does have a provision providing that the
words “shall” and “will” are mandatory, section 141.71B(1) of the
zoni ng code. Those mandatory words are not used in the context
of the relationship between special exceptions and the plan, or
in describing the role of the plan. For exanple, the zoning code
coul d have stated that a special exception use “shall” strictly
conply with the plan.

The Al l egany County Conprehensive Plan, adopted by the
| egi sl ative body, and updated in 2002, is described within the
plan as a “guide.” Specifically, the purpose section of the
conprehensive plan states that “it is the function of the
Conpr ehensive Plan to serve as a guide to public and private
actions and decisions to ensure the appropriate devel opnent of
public and private property.” The purpose section further
provi des:

[ T] he Conprehensive Plan and its elenents are
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designed to be used as a tool to guide County
el ected officials and governnent agencies in
t he deci sion making process. It can also

gui de muni ci pal and state officials, |ocal
servi ce organizations, industrial |eaders,

| arge | and hol ders, hone buil ders, and ot her
citizens to plan in concert with overal
county goal s.

Wthin the zoning code itself, the conprehensive plan is
given relatively short shrift. “Conprehensive plan” is defined
as: “The County Conprehensive Plan, as updated or anended, and
any part of such plan.” Although used occasionally throughout
the text of the zoning code, the termis given no clear
definition. The only provision that appears relevant to this
analysis is the |l egislative purpose provision in the zoning code,
section 141. 70(A). That section provides:

Purpose: This Part 4 is intended to regul ate
| and use, the size of lots and the | ocation,
si ze and use of buildings and ot her
structures for the purpose of providing
sufficient and appropriate anounts of |and
for business and industry, residential use,
public and private institutions, agriculture,
open space and ot her purposes; and to ensure
that these uses are consistent with the
policies and recommendations of the Allegany
County Comprehensive Plan and to provide for
t he harnoni ous and orderly devel opment of the
County in a manner which preserves the
natural environment and the quality of life
of its citizens.

(Enmphasi s added).

Coupled with the statenents within the conprehensive plan
itself, that it is to be used as a guide, this statenent of
pur pose does not indicate an intent to require mandatory strict
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conpliance with the plan. Thus, while we are aware of the
statenment from Rylyns that when an ordi nance el evates a
conprehensi ve plan beyond a nere guide it usually requires that
zoni ng deci sions “be consistent with a plan’s reconmendati ons
regarding | and use and density or intensity,” 372 Md. at 530-31,
we do not find fromthe | anguage used in this case, considered in
context, an intent to elevate the master plan. The determ nation
in a given situation does not necessarily turn on one word.

The Al l egany County zoning code is silent as to the standard
to be applied in reviewing a requested special exception. Had
the All egany County Comnm ssioners wi shed that a nore stringent
standard be inposed than that suggested by the case |aw, they
certainly could have included such within the code. As the Court
in Rchmarr phrased it: “Wre the |egislative body desirous of
externally inposing the plan’s recommendati ons as mandat es,
eschewing virtually all discretion that could otherw se be vested
in itself or subordinate agencies,” it could have sel ected nore
directory |l anguage. 117 Ml. App. at 655-56.

W conclude that the zoning code and the conprehensive plan
reflect an intent to grant the Board wide |atitude in determning

t he appropriateness of special exceptions at specific sites.®> As

*W\¢ note that Allegany County’s subdivision regul ations
provi de nore explicit instructions on the weight accorded the
conprehensive plan. See also Board of County Commirs v. Gaster,
285 Md. 233 (1979) and Coffey v. M NCPPC, 293 Md. 24 (1982). W
make no determ nation as to whether the plan (cont. next page)
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Judge Harrell reflected in R chmarr, “This approach nakes

em nently good sense particularly with regard to speci al
exceptions,” given the presunption of validity enjoyed by special
exceptions. 1d. at 656.

Qur exam nation is to determ ne whether the conprehensive
pl an has been el evated beyond a guide into a true regul atory
tool, requiring strict conpliance by the Board. |In our view,
nothing within the zoning code or the conprehensive plan itself
acts to elevate the plan beyond a nere guide. Wether we
describe the Board’'s anal ysis as exam ni ng whet her the speci al
exception use is in harnony with, consistent with, or in
conformty with the plan, the terns differ only semantically. In
the present case, each termconnotes only a general conpatibility
wi th the purpose and intent of the plan, as opposed to a strict
adherence to the plan.

In the present case, planned residential devel opnents are a
speci al exception use in A and C districts and enjoy the
presunption of validity described in Schultz. Thus, appellee’s
application is subject to the general special exception analysis,
and the Board had discretionary authority.

II. Approval of Commercial Area and Waste Water Treatment Plant

W shal |l exam ne the second and third questions presented

has been el evated beyond a guide in the subdivision context.
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t oget her, as we have concluded that both the retail area and the
waste water treatnent plant constitute accessory uses to the
request ed speci al exception for a planned residential

devel opnent .

The zoni ng code has separately defined the terns shoppi ng
center, nei ghborhood comercial, major comrercial, and
conveni ence center, and has separately allowed or prohibited
these uses in certain districts. Appellants nake no attenpt to
categori ze the devel opnment sought here, but none of the uses
listed are permtted or special exception uses in the A or C
districts. Thus, in appellants’ view, the Board | acked any
authority to grant appellee a special exception that included the
authority to construct a conmercial or retail use.

The Board concluded that the commercial/retail use sought by
appel | ee was incidental and accessory to the principal use. The
Board stated that, “in allow ng for planned residenti al
devel opnents in the A and C Zoning Districts, it is the Board' s
opinion that the drafters of the Ordinance did not intend to
prohi bit accessory comercial and residential uses. Thus, the
Board concl uded that the planned devel opnent proposed in this
case is permtted as a special exception use in the A and C
zoning districts.” The circuit court did not reach this issue,
remandi ng to the Board solely on the basis of the Board's

application of the in harnony standard rather than the consistent
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wi t h standard.
Appel I ee applied for a special exception to construct a
pl anned residential developnent. That termis not defined in the
zoni ng code but “planned devel opnent” is defined in section 141-
71:
PLANNED DEVELOPMENT- | ncl udes nobil e hone
parks, nultifam |y housing, condom niuns,
t ownhouses, cluster residential devel opnents,
i ndustrial parks, shopping centers,
conveni ence centers, canpgrounds and resorts,
havi ng wat er and/ or sewer systens and an
internal road system mai ntai ned by he
devel oper or his assigns.
Pl anned devel opnents require planning comm ssion approval .
The proposed pl anned residential devel opnment in this case was
approved by the County Pl anning Comm ssion and determ ned to be
consistent with the conprehensive plan. The conprehensive pl an,
in section I X, contenplates “Planned Devel opnents which all ow
m xed uses.”
The proposed devel opnent is subject to the site devel opnent
criteria contained in the code provisions regulating nmajor
subdi visions. While not defined as a planned unit devel opnent
(PUD), as the concept is defined in various counties, planned
devel opment within the neaning of the code neans nore than just a
subdi vi sion or the concept would be unnecessary. The definition
itself “includes” different uses and it is reasonable to concl ude

that the |egislative body contenplated m xed use devel opnent,

within the discretion of the Board.
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The Board anal yzed the commercial/retail use as an accessory
use, but it could have treated the use as an integral part of the
pl anned devel opnent. |In either event, the result would be the
sanme. Approval of the proposed conmercial/retail area as an
accessory use was within the Board’ s discretion. The proposed
comercial/retail area would enconpass | ess than one percent of
the overall devel opnent and is specifically tailored to serve the
needs of the devel opnent’s residents. The proposed retail area
bears a reasonable relationship to the overall devel opnent

project and is relatively mnor in scope.

Appel l ants al so contend that the Board erred in granting the
request ed speci al exception, because the planned residenti al
devel opnment included a waste water treatnment plant. According to
appel  ants, because section 141-97(b)(8) of the zoning code
specifically lists sewage treatnment plants as permtted speci al
exception uses in the A and C zones, the Board erred in granting
appel l ee’ s requested special exception, including allow ng
construction of a waste water treatnment plant, w thout requiring
that appellee file a separate, specific request for a sewage
treatnment plant. W disagree.

As in the case of the commercial/retail area, the waste
water treatnment plant was an integral part of the planned
devel opnent or a perm ssible accessory use to the planned

residential devel opnent. The fact that a waste water treatnment
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pl ant was part of the proposed devel opnent was known to al
concerned. The inclusion of a waste water plant in a planned
comunity is not uncommon and was within the contenplation of the
| egi sl ative body in deciding that planned residential

devel opnents are permtted by special exception. |Indeed, the
definition of planned devel opments in the zoning code expressly
contenpl ates water and sewer systens. It is also certainly

i ncidental, being subordinate to the primary use of a residential
devel opnent, and bearing a reasonable relationship to the primry
use as a reasonabl e node of waste disposal

JUDGMENT REVERSED. CASE
REMANDED TO THE CIRCUIT COURT
FOR ALLEGANY COUNTY WITH
INSTRUCTIONS TO AFFIRM THE
DECISION OF THE BOARD OF
APPEALS. COSTS TO BE PAID BY
APPELLANTS.
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