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The State charged Joe Roy Metheny, Appd lant, with thefirs-degree premeditated murder and
robbery of Catherine Magaziner in Batimore City. The Statetimey filed anotice of intention to seek the
desth pendlty, aswdl aslifewithout parole On 25 September 1998, Appellant pled guilty tothecharges
inthe Circuit Court for Baltimore County,? but eected ajury for the sentencing phase. The sentencing
proceeding began on 9 November 1998 and, four days later, thejury sentenced Appe lant to death bassd
onitsgpparently unanimousfinding of theaggravating drcumdancethat themurder wascommitted while
Appdlant was committing arobbery. Thetrial judgeimposed the death sentence and aconcurrent
sentence of ten yearsin prisonfor the robbery conviction. Execution of Metheny's degth sentence was
dayed pending gppellate review. The caseis before us pursuant to the mandatory review provisons of

Maryland Code (1957, 1996 Repl.

Maryland Code (1957, 1996 Repl. VVol., 1999 Supp.), Artide 27, § 412, datesin pertinent part:

(b) Penalty for first degree murder. — Except as provided under subsection (g) of this
section, aperson found guilty of murder inthefirst degree shal be sentenced to degth, imprisonment for
life, or imprisonment for lifewithout the possibility of parole. The sentence shdl beimprisonment for life
unless: (1) (i) the State notified the person inwriting at least 30 daysprior totrid that it intended to seek
asentenceof death, and advised the person of each aggravating circumstance uponwhich it intended to
rely, and (i) asentence of desth isimposad in accordance with § 413; or (2) the State notified the person
inwriting a least 30 daysprior totrid that it intended to seek a sentence of imprisonment for life without
the possibility of parole under § 412 or § 413 of thisarticle.

(c) Notice of intent to seek death penalty. — (1) If a State's Attorney files or withdrawsa
noticeof intent to seek asentence of deeth, the States Attorney shdl fileacopy of thenaoticeor withdrawa
with the clerk of the Court of Appeals.

(2) Thevdidity of anoticeof intent to seek asentence of degth thet isserved on adefendant ina
timey manner shal in noway be affected by the States Attorney'sfaluretofileacopy of the desth notice
in atimely manner with the clerk of the Court of Appeals.

“Thechargeswerefiled origindly against Appellantinthe Circuit Court for Batimore City, but, due
to pretrial publicity, the case was later transferred to the Circuit Court for Baltimore County.



Vol., 1999 Supp.), Article 27, § 414° and Maryland Rule 8-306(c)(1).*

Appellant advances four issues, which we have rephrased:

|. Did the State prove beyond a reasonable doubt that Appellant robbed Ms. Magaziner?

1. Did theevidence support thejury'sfinding of an aggravating circumstance under Maryland's
deeth pendty datute or wasthe desth pendty impaosed upon Appe lant under theinfluence of anarbitrary
factor?

[11. Didthetrid court commit plain error initsingructionsto thejury regarding the statutory
aggravaing drcumstance that Appd lant murdered the victim while committing or atempting to commit
robbery?

IV. Did thejury's verdict sheet reved alack of unanimity asto the existence of the statutory

aggravating circumstance, thus requiring that the death sentence be vacated?

3Section 414 states in pertinent part:

(a) Review by Court of Appeals required. — Whenever the death pendty isimposed, and
the judgment becomes final, the Court of Appeals shall review the sentence on the record.

(e) Congiderations by Court of Appeals. — In addition to the consideration of any errors
properly before the Court on appedl, the Court of Appeals shdl consider the imposition of the deeth
sentence. With regard to the sentence, the Court shall determine:

(1) Whether the sentence of deeth wasimposed under the influence of passion, prgjudice, or any
other arbitrary factor;

(2) Whether the evidence supportsthe jury's or court'sfinding of a statutory aggravating
circumstance under 8 413(d); and

(3) Whether theevidence supportsthejury'sor court'sfinding that the aggravating circumstances
outweigh the mitigating circumstances.

“Rule 8-306(c) (1) sates “Whenever asantence of death isimposed, there shal be an automatic
apped tothe Court of Apped sof both the determination of guilt and the sentence, whether or not the
determination of guilt was based on a plea of guilty.”



Although weaffirm the convictions, we shall vacate the sentence of desth asto the murder
conviction, and remand that métter tothetrid court for anew sentencing proceeding. The sentencefor the
robbery convictionisaffirmed. Furthermore, becausewereverse on Issuell, we need not address1ssues
[l and IV.

BACKGROUND

Appdlant admitted to murdering and robbing Ms. Magaziner after hewasarrested asasuspect
in the unrelated murder of Ms. Kimberly Spicer. He agreed to plead guilty to the murder and robbery of
Ms. Magaziner, but prayed ajury for the sentencing phase. Aspart of hisguilty plea, Appdlant and the
State agreed to and signed a Statement of Facts® that was read into the record during the acceptance of
the guilty pleaproceading and later disclosed to the jury during sentence congderation. The agreed facts
pertinent to this appeal are as follows:

If thiscaseweretried, the Statewould present thefollowing facts

*Thefollowing paragraph islocated at the conclusion of thewritten Statement of Factsand
immediately above the signatures of Mr. Metheny, his counsel, and the prosecutors:

Itisstipulated and agreed by both the State and the Defendant, Joe R.
Metheny, that werethewitnessesreferred to in the Statement of Facts
caledto testify in Court, their testimony would be as contained in the
above Statement, and both the State and the Defendant are hereby bound
by the above Statement and agree that they have no evidence for
presentationinthesentencing phase of these proceedingsin contradiction
of thefactsrecited above, and both the Stateand the Defendant agreeto
be bound by the facts recited herein for sentencing purposes with the
understanding that, in the sentencing phase, both the State and the
Defendant reserve the right to offer evidence in clarification and/or
amplification of thefacts contained in this Statement of Factsin support of
the Defendant's guilty pleasin Case No. 98-CR-0233 [first degree
premeditated murder] and 98-CR-0234 [robbery].

3



* * * * * *

On December 15, 1996 a goproximatey 1:40 am., membersof
the Baltimore City Police Department and the Federal Bureau of
Invedtigation Task Force arrested the Defendant Joe R. Metheny, inan
unrel ated matter in the 1700 Block of Inverness Street, in Baltimore
City.® A Bdtimore City Police Officer trangported him to the Homicide
Unit of the Baltimore City Police Department.

During the course of the unrdlated investigation, the Defendant
gave severa statements to detectives of the Baltimore City Police
Department Homicide Divison. A review of those satementswould
indicatethat the Defendant met the Victim, Catherine Magazine[,] one
night in July 1994, and hetook her to histrailer located a Joe Stein &
Son Pdlet Company. Whilein histraler, he had sex with Ms. Magaziner
whileshewaspartidly clothed. Ms. Magaziner had beenin histrailer
approximatdy one hour when the Defendant strangled her, and robbed
her of her purse and clothing. Then the Defendant buried Catherine
Magaziner in ashallow grave and buried her purseand clothingina
separate location.

Joe Stein & Son Pallet Company islocated a 3200 James Stree,
whichisinthe southwest corner of Baltimore City. The Company is
gtuated on alot, which isadjacent to awooded area. The Company hes
alocked entrance gate and is surrounded in part by an eight-foot high
chanlink fencewith barbed wireontop. Thelotisgoproximatdy thesze
of asguarecity block. Thereisawarehouse/office building that is
surrounded by literdly thousands of wooden pallets, which are stacked at
varying heightsthroughout thelot. Thereisno businessconducted a this
Company or surrounding companies during the evening hours. James
Street isadead-end street where thereis very little to no pedestrian
traffic. Theclosest main thoroughfareis Washington Boulevard. The
Defendant lived in asmal one-room trailer located on the south fence.
The nearest residential development to the Pallet Company is
approximately two blocks away.

At gpproximately 3:05 p.m. on December 15, 1996, Defendant
Metheny was advised of hisrights pursuant to Miranda v. Arizona
(heranafter referred to asMirandarights) by Detective Homer Pennington
and Detective Sergeant Michael Newton, whereupon he waived same.

°At the sentencing phase, Detective Homer Pennington testified that the unrelated matter wasa
murder for which Mr. Metheny had been sentenced to lifewithout the possibility of perole. Thisunrdated
matter was the Spicer murder.



Inthissatement the Defendant stated that he met aperson goproximatey
two years earlier (1994). Asdetailed later, she was subsequently
identified as Catherine Magaziner. He persuaded Ms. Magaziner to go
tohistraler a Joe Sein& Son Pdlet Company, whichislocated inthe
3200 Block of James Street in Baltimore City. He described Ms.
Magaziner aspossbly havingbrown hair; her build was* alittlethin;” and,
shewasa“littletal” in gature. The Defendant Sated thet he strangled
Ms. Magaziner and buried her body. Hedrew adiagramindicating the
location where he buried thebody. The Defendant stated that he buried
Ms. Magaziner in ashdlow grave, gpproximately two feet deep. He
further stated that when he buried Ms. Magaziner, she was not dressed.

On December 17, 1996 a& 3:05 p.m., the Defendant was advised
of hisMirandarights, and waived same. The Defendant gavean audio
taped statement where he acknowledged that Detective Pennington
escorted the Defendant to the 3200 Block of James Street for the purpose
of pointing out where he had buried the femdevictim. The Defendant
reiterated that he had strangled and buried thevictim. Additiondly, the
Defendant indicated that after the body had been buried for about Six
months, hewent back to the burid location and dug up and removed the
skull. Afterwards, hethrew the skull inatrash box. Thebox containing
the skull was later removed to Oxford, Pennsylvania

* * * * * *

The search team was unsuccessful in locating the bodly at that
time. Duetothedefendant'serror in pointing out thelocation of the body,
in addition to thetopogrgphy of theareain question, and the attendant rain
drainage, the cadaver dogs picked up the scent of theremainsin the
wrong locations. Consequently, Detective Pennington obtained awrit and
agan removed the Defendant from the Baltimore City Detention Center.
Detective Pennington trangported the Defendant back to Joe Stein & Son
Pallet Company to assist in locating the body.

Thistime, after some hestation, Metheny indicated to Detective
Sergeant Lehmann an areagpproximately ten feet fromthe previoudy
identified burid location. Additiondly, Metheny indicated tothedetectives
the areawhere he had disposed of the buried woman's clothing and
pocketbook. However, neither Detective Pennington nor other members
of theinvestigation teem were adleto locate the Victim's purse or any of
her clothing.

William C. Rodriguez, 111, Ph.D., and the assambled excavation
team conducted an excavation inthe areathat Metheny pointedout. The
team used Sandard excavation techniquesto carefully unearththeremains
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[ ] Itisnotablethat a the excavation Ste, Dr. Rodriguez discovered
that the cranium was missing. The skeletal remains of Catherine
Magaziner were recovered from avery shalow grave and trangported to
the Office of the Chief Medical Examiner.

Dr. William C. Rodriguez is an expert in forengc anthropol ogy.
Inhisreport dated February 10, 1997, heindicated thefollowing: [ ]
“the absence of the cranium, and position of the mandible and right
humerusisindicative of the remains having been disturbed prior to this
excavation.”

InDr. Rodriguez'sexpert opinion, themorphol ogy exhibited by
themandibleand the postarania skeletonisconggtent with thet of an aduit
femde, and acraniometric andyssindicated thet the race is congstent
with a Caucasoid. Ms. Magaziner was a Caucasian adult female.

Furthermore, he concluded “(A)dvanced environmental
weathering exhibited by the remainsare suggestive of apostmortem
interval of approximately two to three years.”

Dr. Rodriguez's excavation did not reveal any remnants of
clothing. According to Dr. Rodriguez, the deterioration of clothing
depends largely on the type of clothing, i.e. whether it is cotton or
gynthetic, aswe| asthesoil compogtion. Clothingitemssuch asrivets,
zippers, seams of jeans, and dadtic bands have alonger life span. He
would have expected to find such clothing items as previoudy listed if
clothing had been buried with the Victim.

On December 18, 1996, the Defendant provided an audio taped
statement at approximately 3:50 p.m. wherein the Defendant
acknowledged having beentrangported to the 3200 Block of James Street
wherehedidinfactindicatetheexact burid location of thefemdevictim.

Inthe December 18th statement, the Defendant admitted taking
theVictimto histrailer a the 3200 Block of James Street around 8:00 or
9:00 p.m. and having sex with her. Thereareno detailsregarding this
sexual act in this statement or any other statements.

Within an hour of taking Ms. Magaziner to histrailer, the
Defendant used his hands and an extension cord to strangle Ms.
Magaziner. When Detective Pennington asked Metheny, “How did you
strangle her? Did you strangle her with your handsor ...” Metheny
responded: “Withmy hands” Detective Pennington further questioned,
“Didyouuseanythingdse?’ Metheny answered, “| used an extenson
cord. | took the end of the cord, strangled her, shewas. . . passed out
and | put aropearound her neck, ah, an extensoncord, and killed her.”
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The Defendant remarked that he then * drug her back into thewoodsand
buried her.” Monthslater, he returned to where her body wasburied and
removed the skull.

When questioned about when he strangled the Victim, the
Defendantinitialy indicated thet “it wasaround July 3rd, '94.” Detective
Pennington asked, “ (W)hy does July 3rd cometo your attention?” The
Defendant responded: “ Cause | knew the 4th of July was right around
that area. It might havebeen . .. it might havebeenacouple. . . Itis it's
the first two weeks of July. | know that.”

The Defendant gaveidentifying information to includethat he
believed that the Victim's first name was Cathy, the Victim was
gpproximately 56" - 577, about 120 to 130 pounds, had brunette hair,
and wasmissing acouple of upper front teeth. Shewaswearing cut off
jeans, white tennis shoes, socks, with awhite pullover sweeter and she
had a purse.

Metheny aso advised Detective Pennington that Ms. Magaziner
was partially clothed when he, the Defendant, killed her.

In response to Detective Pennington's questions, “Well what,
what, what happened to the clothes?’ the Defendant stated: “1 think |
buried them with the purse.” The Defendant reiterated that he had
previoudy directed the Detectivesto the areawhere the dothing and purse
wereburied. The Detective then asked: “What color shoesdid you say
hehad?’ The Defendant responded: “I believeit waswhitetennisshoes”
The Detective responded.: “Whitetennisshoes? (Pause). Did you, did you
bury'emdf . . . her clothes after you buried her or . . .” The Defendant
responded: “Yeah.”

Inthisinterview the Defendant explained what he meant when he
sadheburied thedothesand thepurse. Hesad, “I buried ‘'em but it was
very shallow. It was more like kickin' dirt over top of ‘em.”

Upon questioning on two additiona occad ons (When represented
by counsdl), December 31, 1996 and January 3, 1997, the Defendant
dated that regarding the buried femae he asssted in therecovery of, he
killed her in July of 1994. And, more spedificaly, on January 3, 1997, the
Defendant said thet hekilled the Victim on duly 3, 1994. Andwhen asked
why did hekill thegirl, the Defendant replied: “ Senseof power. | don't
know. Vulnerable. | dreaded, just. .. | gotavery ... got arush out of
it, got ahighout of it. Call it what youwant. | had no rea excusewhy
other than | liketo doit. (Pause). | don't know how to describe it.”

A review of the Defendant'sstatementsregarding theevidence of
robbery isasfollows: when the Defendant met the Victim shewasfully
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clothed and was carrying a purse; when he had sex with her, shewas
partialy clothed; after he strangled her, he buried her, he buried her
clothing and purse at a separate location.

Inan effort tolearn theidentity of the skeletd remainsrecovered
on December 18, 1996 from the 3200 Block of James Street, dental
records of Catherine Magaziner were obtained and compared to the
exiging teeth inthelower mandible of theremains. Dr. Bernard Levy,
whoisan expertinforenscdentistry,[ ] Heconcluded that in his
expert opinion the teeth in the lower mandible are that of Catherine
Magaziner.

Dr. MargaitaKordl, M.D. isan Assgant Medicd Examiner in
the Office of the Chief Medical Examiner. On December 19, 1996, Dr.
Kord| performed a postmortem examination of the skeletal remains of
CatherineMagaziner. [ ] Asanexpertinforensc pathology, Dr.
Kordl conduded that the autopsy findingsand drcumstances surrounding
thevictim'sdeath asrel ated to her by Detective Penningtonindicatethat
shemost probably died of asphyxia. Asphyxiation can result from
strangulation or choking.

* * * * * *

Detective Penningtonwouldidentify thedefendant seeted at the
trial table as the individual that he knows to be Joe R. Metheny.

The robbery and murder of Catherine Magaziner did occur in
Baltimore City.

(Quotations and emphasisin origina).

The Stateproduced other evidence beforethejury during the sentencing phase, including thefour
statements A ppel lant made while being questioned by the police and additional scientific evidence
confirming that thevictimwasindeed Ms. Magaziner. The defense presented evidence bearing on

Appdlant'sfamily background, difficult childhood, hishistory of substance abuse, hismilitary service,

continual employment, and his status as a father, as mitigating factors.

Thejudgedirected thejury to completethemandatory verdict sheet asit deliberated Appd lant's
faeandto 9gntheverdict sheet a theend of ddiberations. Theverdict sheet required thejurorsto answer

ast of questionsas part of their sentence consderation. In Section 111, thejury was asked to determine
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whether the State proved beyond a reasonable doubt that Appellant murdered Ms. Magaziner while
committing or attempting to commit a robbery.’

Thetrid judgeingtructed thejury onthe deeth pendty and theatutory aggraveting circumgances
asfollows:

Now, before adesth sentence can be congdered by you, thefirgt
degree murder must have been accompanied by the aggravating
circumstance aleged by the State. Now, the only aggravating
circumstancewhich you may consider isdescribed in paragraph (10) of
Section 111 [of thewritten verdict sheet], namdly, the robbery dlegedly
committed during the commisson or attempting to commit first degree
murder of Cathy Magaziner. 'Y ou should skip and not condder any of the
other paragraphsof Section|11. The State hasalleged thisrobbery asits
only aggravating circumstance and must prove this aggravating
crcumstance beyond areasonable doubt, as| havedready described this
toyou. Now, afinding that the aggravating drcumdances asdleged by
the State in this case exists must be unanimous by you.

Y ou areingructed that robbery isthetaking and carrying away of
the property of another from their person or from their presence by force
or by threat of force and with theintent to permanently deprivethat person
of that property. Inarobbery, thevaueof the property takenisnot an
essentid dement of the offense, solong asthe proof showsthat something
of value was taken.

For the offense of robbery, the robbery need not be completed
until after thevictim'sdeath, and the killing alone may constitute the
eement of force. Y ou areingructed that, for the offense of robbery, the
intent to stedl or takethe property of another permanently need not be
formed until after theforce. Evenif theforceresultsin deeth, ataking
after desth may neverthelessberobbery. Y ou arefurther instructed that

‘Maryland Code (1957, 1996 Repl. Vol., 1999 Supp.), Article 27, § 413(d) mandates, in
determining the sentence of death, that the jury consider whether, beyond areasonable doubt, an
aggravating circumstanceexistsinamurder case. Section 413(d)(10) specificaly listsrobbery asan
aggravating circumstance. It requires consderation of whether “[t] he defendant committed the murder
whilecommitting or atempting to commit acarjacking, amed carjacking, robbeary, asoninthefirg degree,
rape or sexual offensein the first degree.”



property istaken from the victim's presenceif it iswithin thevictim's
control, sothat thevictim could have prevented itstaking had thevictim
not been killed.

Now, asl haveindicated to you, anintentto kill isnecessary for
firg degreemurder and anintent to permanently deprivethe person of the
property isan dement of the offense of robbery. Y ou areindructed thet
intent isagtate of mind and ordinarily cannot be proven directly, because
thereisnoway of lookinginto aperson'smind. Therefore, aDefendant's
intent may be shown by surrounding circumgtances. Indeterminingthe
Defendant'sintent, youmay congder the Defendant'sactsand Satements,
aswell asthe surrounding circumstances, and you may, but are not
required to infer, that aperson ordinarily intendsthe naturd and probable
consequences of their acts.

Y ou arefurther indructed that motiveis not an dement of first
degreemurder or robbery. However, you may consder the motiveor
lack of motive asacircumstanceinthiscase. Y ou should givethe
presence or absence of mative, asthe case may be, theweght you bdieve
it deserves.

Now, indeermining whether the aggravating arcumgtance dleged
by the State under Section |11 existsin this case, you must consider
whether the State has proven, beyond areasonable doubt, as| have
dready defined that for you, that Joe Metheny committed the murder of
Cathy Magaziner while committing or attempting to commit robbery.

Actudly, at one pointin my instructions| think | said robbery
whileattempting to commit murder. 1t isthe other way around. Itisasl
have just described to you, ladies and gentlemen. It iswhether you are
persuaded beyond areasonable doubt that Joe Metheny committed the
murder of Cathy Magaziner while committing or attempting to commit
robbery.

Ladiesand gentlemen, if you do not find beyond areasonable
doubt that the murder occurred during the commission or attempt to
commit robbery, theaggraveting factor dleged by the State, then you must
check not proven asto thisitem under Section 1. I you do find beyond
areasonable doubt that the aggravating factor exists, that is, that Joe
Metheny did commit themurder of Cathy Magaziner while committing or
attempting to commit robbery, then you must check proven asto
Subparagraph (10) in Section I11. Now, if this Subparagraph (10) is
checked not proven, you must then proceed directly to Section VI and
datethat condudoninwriting by fillinginlifeimprisonmentinthe peceat
theend of Section V1. If lifeimprisonment isentered in Section V1, then
you must proceed directly to Section VII.
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No objection to these instructions was lodged.

Thejury found the aggravating circumstanceto exis. InSection |V of the verdict shet, thejury
wasasked to cond der whether mitigating drcumstancesexisted that may warrant Appdlant receiving life
imprisonment rather than the death sentence.® Responding only to the catch-al query in Section IV
regarding “ additiond mitigating drcumgtances” oneor more, but fewer than dl of the membersof thejury
found that Appdlant'slife history and drug history congtituted mitigating cdrcumstances. Thesamequery,
however, dsodicited thefollowing und aborated response: “ Thereissome concernthat thedircumstances
of therobbery conditute sufficient aggravating cdrcumgtances” Depitefinding the articulated mitigating
circumgtances and some gpparent confusion over whether the sole aggravating circumstance properly
exiged, thejury unanimoudy determinedin SectionV of theverdict sheet that thegravity of themurder
outweighed the mitigating circumstances.® Thejury then, in Section V|1 of the verdict sheet, unanimoudy

determined that the sentence should be death.

M aryland Code (1957, 1996 Repl. VVol., 1999 Supp.), Article 27, § 413(g) mandates, after a
finding beyond areasonable doubt that an aggravating circumstance exigs, thefact finder to take broad
consderation of mitigating circumstances beforeimposing the sentence of death. Section 413 (g)(8)
mandates congderation of “[a]ny other factswhich thejury or the court spedificaly stsforth inwriting thet
it finds as mitigating circumstances in the case.”

*The“weighing” phase of the verdict sheet is mandated by Maryland Code (1957, 1996 Repl.
Vol., 1999 Supp.), Article 27, 8§ 413(h) which states, in pertinent part, that:

(2) If the court or jury finds that one or more of these mitigating circumstances exig, it shall
determinewhether, by apreponderance of the evidence, the aggravating circumstances outweigh the
mitigating circumstances.

(2) If it findsthet the aggravating drcumstances outweigh themitigating drcumstances, the sentence
shall be death.

(3) If it finds thet the aggravating circumstances do not outweigh the mitigating circumstances, a
sentence of death may not be imposed.
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Thetrid judgeimposad the desth sentence. ™ Having done so, however, thejudge subsequently
expressed hispersond reservations about the sentence, noting in particular, the gpparent concern of some
of thejurorsasto the sole aggravating arcumgance sated initsresponse to the mitigating cdrcumstances
in Section 1V of theverdict sheet.™ In the serntencing report filed with this Court, thetrial judge stated, in
part, that:

Theonly resarvation this Court haswith repect to the death pendlty inthis
cazeinvalvesthedrcumdancethat thisdefendant was only digiblefor the
deeth pendty becauseof therobbery. Therobbery involved thetaking of
the victim's clothing and pocketbook after the defendant had killed the
victim, and burying thoseitemsinalocation different from wherethe
neked body of thevictimwasburied. Another personwho hed killed their
victimasthedefendant did, but buried thevictimin her dotheswould not
qualify for the death penalty.

Some of the jurors in the sentencing proceeding seemed
concerned about whether the circumstances of the robbery was a
ufficent aggravatingfactor inthiscase. The Courtislikewiseconcerned

“Sse Maryland Code (1957, 1996 Repl. Val., 1999 Supp.), Artide 27, § 413(k)(1) which sates
“[1]f thejury determinesthat asentence of death shdl beimposad under the provisonsof thissaction, then
the court shall impose asentence of death.” Seealso Burchv. Sate, 358 Md. 278, 747 A.2d 1209
(2000) (holding that becausetrid judgeis bound to impose deeth penaty when jury determines sentence
shdl be death and thuslacks discretion in such sentencing, court may not exercise sentencing revisory
power under Maryland Rule 4-345(b)).

"Thefiling of areport by thetrid judgeisrequired by Maryland Code (1957, 1996 Repl. Val.,
1999 Supp.), Article 27, § 414(b) which states:

(b) Transmission of papersto Court of Appeals. - The clerk of thetria court shall
transmit to the Clerk of the Court of Appedlsthe entire record and transcript of the
sentencing proceeding within ten daysafter receipt of thetransript by thetria court. The
clerk shdl dsotranamit thewritten findings and determination of thecourt or jury anda
report prepared by the trial court. The report shall be in the form of a
standard questionnaire prepared and supplied by the Court of Appeals of
Maryland and shall include a recommendation by the trial court as to
whether or not imposition of the sentence of death is justified in the case.
(Emphasis supplied).
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that thisdefendant qualified for thedesth pendlty when another defendant
who performed the same actsbut buried thevictimin her cotheswould
not qualify.

l.

Appdlant asks usto reverse his robbery conviction because the State falled to prove beyond a
reasonabledoubt thet herobbed Ms. Magaziner. Hegdatesthat thetria court did not haveenough “factud
bassin support of the guilty pleato robbery.” Wefind no merit in hisargument because therecord is
repletewith facts sufficient to find an adequate factud basisfor theplea™ Before andyzing whether the
Circuit Court had beforeit an adequate factua basisto accept the pleaof robbery, wearecompeled, in
light of Appdlant'sargument, to examinethe nature of guilty pleasgenerdly and the mandatory inquiries
necessary to support avaid guilty plea. Inparticular, wemust settleonthe proper andyticd framework
tobeemployed by thetria court in assessng afactud badsfor aguilty pleaand what Sandard of gppdlate
review should be gpplied to that factua basis determination. Because we gpparently have not decided
quardy theseissues before, we shdl ook for guidance, in part, to the decisons of thefederd courtsand

the appellate courts of our sister states that have dealt with these questions of law.

A.

AWereview thefactud adequacy of hisguilty pleadespitethefact that Appellant pled guilty and,
during dlocutionin the sentencing phase, asked thejury to sentencehimto death. Autométic review of
deeth pendty casesisan essantid ssfeguard mandated by the Generad Assembly and theMaryland Rules.
SeeMaryland Code, (1957, 1996 Repl. Val., 1999 Supp.), Article 27, 8 414 and Maryland Rule 8-306.
Automatic review in degth pendty cases ensurestheintegrity of capitd justice. See Wuornosv. Sate,
676 So. 2d 966, 970 (Ha. 1996); Commonwealth v. Graham, 661 A.2d 1367, 1369 n.1 (Pa. 1995);
Commonwealth v. Appdl, 539 A.2d 780, 781 (Pa. 1989). Thiscan only be done by reviewing the
conviction of the crimes goped ed relating to theimpogtion of the desth pendty, aswdl| asthe sentence of
death itself.
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Attheoutst, wedisposeof Appdlant'sargument that thefactud basisfor thepleamust stisfy the
standard of proof that, beyond areasonable doubt, herobbed Ms Magaziner.®® The State carried no such
burden during the guilt phase of thiscase. Appd lant'sargument is premised on the fundamentd right that
“[t]he Condtitution prohibitsthe crimina conviction of any person except upon proof of guilt beyond a
reasonable doubt.” Jacksonv. Virginia, 443 U.S. 307, 309, 99 S. Ct. 2781, 2783, 61 L .Ed.2d 560,
567 (1979)(discussing In re Winship, 397 U.S. 358, 90 S. Ct. 1068, 25 L.Ed.2d 368 (1970)). By
pleeding quilty tothecharges, A ppdlant waived sverd fundamentd rightsinduding theoneadvanced here,
namely “theright toingst that the prosecution's proof a trid establish guilt beyond areasonable doubt.”*

See Peoplev. Lesh, 668 P.2d 1362, 1367 (Colo. 1983). See also Jefferson v. Sate, 556 So. 2d

BThe State seemingly acceptsthat thiswasits burden by advocating that the standard of review
inthiscaseis“whether, after reviewing the evidencein the light most favorableto the prosecution, any
rationd trier of fact could havefound theessentiad dementsof the crime beyond areasonable doubt.”
Jackson, 443 U.S. at 319,99 S. Ct. at 2789, 61 L.Ed.2d a 573 [emphasisby the State]. The State cites
to Wigginsv. State, 324 Md. 551, 567, 597 A.2d 1359, 1366 (1991) and Sate v. Albrecht, 336
Md. 475, 479, 649 A.2d 336, 337-38 (1994) in support of this standard. Jackson, Wiggins, and
Albrecht, however, involved convictions arising from contested trials where the prosecution
conditutionaly borethe burden of proving the crime beyond areasonable doubt. The convictionsdid not
involveguilty plessand, therefore, the Jackson sandard of review of the convictionsinthose casesis not
necessarily applicableto the present case. Accord Kelley v. Alabama, 636 F.2d 1082, 1083 (5th Cir.
1981)(explictly refusing to gpply the Jackson standard to guilty pless); Ex Parte Thaddeus Vandehue
Williams, 703 SW.2d 674, 682 (Tex. Crim. App. 1986)(the “rationality” test of Jackson hasno
application to the review of guilty pleas).

“Someother rightswaived include (1) the Fifth Amendment privilege against compulsory self-
incrimination; (2) the Sixth Amendment right totrid by jury; (3) the Sxth Amendment right to confront
onesaccusers (4) the Sxth Amendment right of the defendant to present witnessestotegtify onhisor her
behdf; and (5) the Sixth Amendment right to aspeedy and publictrid. See Sutton v. Sate, 289 Md.
359, 365, 424 A.2d 755, 758 (1981)(defendant waives the “ privilege against compulsory self-
incrimination, theright totrid by jury, and theright to confront onesaccusers’); Lesh, 668 P.2d a 1367
(defendant waives“the right to present witnesses through the use of compulsory process’). Seealso
Boykin, 395 U.S. 238, 243,89 S. Ct. 1709, 1712, 23 L.Ed.2d 274, 279 (1969); Sate v. Shafer, 969
S.w.2d 719, 731-32 (Mo. 1998).

14



1016, 1019 (Miss. 1990). Thetrid judge madeit perfectly clear when addressing Appe lant during the
guilt phase of the proceedings that this right would be forfeited by pleading guilty:

THE COURT: Do you undergand the most important right thet
you aregiving up istheright to makethe State prove that you are guilty
beyond areasonable doubt, whichisthe burden of proof that the State
haswhen you plead not guilty, but the State does not have that burden of
proof asto guilt or innocencewhen you plead guilty. Do you understand
that?

[APPELLANT]:  Yes, | do.

THE COURT Do you underdand thet you areredly giving up your right
toatrid astoguilt or innocencebeforeacourt or beforeajury because,
as| just sad to you, because you are pleading guilty the State does not
have the burden of proving that you arequilty? Infact, your guilty plea
aoneisgoing to besufficient to convict you provided it issupported by
the satement of factsfrom the Assstant State's Attorney. Y ou aready
know whet they are and the court dreedy knowswhét they are, and they
are sufficient to support your guilty plees. So, you areredly giving up
your right to atrial. Do you understand that?

[APPELLANT]: Yes, Your Honor.

Guilty pleassavejudicid resourcesand are often willingly enteredinto by the partiesto avoid
unnecessary financid and emotiona expense. SeeCharlesA. Wright, Federd Practiceand Procedure§
171.1, at 131-32 (3d ed. 1999). Applying the“beyond areasonable doubt” proof standard would
“replicatethetrid that the parties sought to avoid.” United Satesv. Mitchdll, 104 F.3d 649, 652 (4th
Cir. 1997).

A guilty plea“isanadmission of conduct that congtitutesal thedementsof aforma crimina
charge.” Sutton, 289 Md. at 364, 424 A.2d at 758. “By entering apleaof guilty, the accused is not

amply gating that hedid the discrete actsdescribed in theindictment; heisadmitting guilt of asubgtantive
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crime.” United Satesv. Broce, 488 U.S. 563, 570, 109 S. Ct. 757, 762, 102 L.Ed.2d 927, 936
(1989). Indeed, “'[a] pleadf guilty ismorethan avoluntary confesson madein open court. It o serves
asadipulation that no proof by the prasecution need [be] advanced. . . . It suppliesboth evidence and
verdict, [thus] ending [the] controversy.” Boykinv. Alabama, 395 U.S. a 243,n.4,89 S. Ct. a 1712,
23 L.Ed.2d a 279 (citations omitted). Once acoepted, aguilty pleaamountsto aconviction and the only
remaning tasksfor thecourt to perform aretoimpose judgment and conduct sentencing proceedings. See
Boykin, 395 U.S. at 242,89 S. Ct. at 1711-12, 23 L.Ed.2d at 279; Sutton, 289 Md. at 364, 424 A.2d
a 758. Thefact that nojury or benchtrid isconducted doesnot meke aguilty pleaany lessfunctiond as
aconviction. See Sutton, 289 Md. at 364, 424 A.2d at 758. Generdly, it “placesthe defendant inthe
same position asthough he had been found guilty by theverdict of a[fact finder].” Warrenv. Schwarz,
579 N.W.2d 698, 706 (Wis. 1998).
B.

Wearenat rdieved, however, from any gppellate scrutiny of the adequacy of thefacts supporting
theplea. Wemust condder theissue of what condlitutes an adequatefactud basisto support aguilty plea
and whét the proper gppellate sandard isin reviewing thetria judge'sfactua basis determination. To
commenceour andysis, weturntotheorigin of thefactua basisreguirement™, whichisdosdy associated

with the due process mandate that a defendant enter a guilty plea voluntarily.*

Thefactud basisrequirement hasaso been referred to, in one of thefew tregtiseson thetopic,
as the “accuracy requirement.” See John L. Barkai, Accuracy Inquiries for All Felony and
Misdemeanor Pleas. Voluntary Pleas But Innocent Defendants, 126 U. Pa. L. Rev. 88 (1977).

TheMaryland Court of Specid Appedshashdd, contrary to theholdingsof our Sster satesand
thefederd courtsof gpped, that thefactual bassdeterminationismandated by the dueprocessclausein
(continued...)
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Itisfundamentd that aguilty pleamust be entered into voluntarily and intdligently; otherwiseit has
been obtained in violation of the accused's due processrightsand isvoid. See McCarthy v. United
Sates, 394 U.S. 459, 466, 89 S. Ct. 1166, 1171, 22 L .Ed.2d 418, 425 (1969); Davisv. Sate, 278
Md. 103, 110, 361 A.2d 113, 117 (1976). Seealso Boykin, 395 U.S. at 242-43,89S. Ct. at 1711-
12, 23 L .Ed.2d at 279; Satev. Sanders, 331 Md. 378, 386, 628 A.2d 209, 213 (1993); Harrisv.
Sate, 295 Md. 329, 335, 455 A.2d 979, 982 (1983); Satev. Priet, 289 Md. 267, 275, 424 A.2d
349, 353 (1981). For thefederd courts, Rule 11 of the Federd Rules of Crimina Procedure setsforth

the procedure for the acceptance of aguilty plea. It statesin pertinent part:

18(....continued)

order for aguilty pleato betruly voluntary. See McCall v. Sate, 9 Md. App. 191, 199, 263 A.2d 19,
25 (1970); Sate v. Thornton, 73 Md. App. 247, 254-55, 533 A.2d 951, 955 (1987); Parren v.
Sate, 89 Md. App. 645, 648, 599 A.2d 828, 830 (1991). Contra Berget v. Gibson, 188 F.3d 518,
1999 WL 586986, **5 (10th Cir. (Okla.))(unpublished disposition); Meyersv. Gillis, 93 F.3d 1147,
1151 (3d Cir. 1996); United Satesv. Tunning, 69 F.3d 107, 111 (6th Cir. 1995); Higgason v.
Clark, 984 F.2d 203, 208 (7th Cir. 1992); United Satesv. Newman, 912 F.2d 1119, 1123 (Sth Cir.
1990); Whitev. United States, 858 F.2d 416, 423 (8th Cir. 1988); Smith v. McCotter, 786 F.2d
697, 702 (5th Cir. 1986); Willbright v. Smith, 745 F.2d 779, 780 (2d Cir. 1984); Wallace v.
Turner, 695 F.2d 545, 547 (11th Cir. 1983); Edwardsv. Garrison, 529 F.2d 1374, 1376 (4th Cir.
1975); Peoplev. Hoffard, 899 P.2d 896, 903 (Cal. 1995); Butler v. Sate, 658 N.E.2d 72, 75-76
(Ind. 1995); Lacy v. People, 775 P.2d 1, 5 (Colo. 1989)(en banc); Sate v. Barboza, 588 A.2d 1303,
1306, n.1 (N.J. 1989); Sate v. Superior Court of County of Maricopa, 754 P.2d 1346, 1348
(Ariz. 1988). Cf. Paulsenv. Manson, 525 A.2d 1315, 1318 (Conn. 1987)(overruling prior casesthat
held the factud basis requirement was congtitutionally mandated in light of federal courts of appedl
precedent). Becausethisissueisnot squardly before us, and Appellant isnot contesting the voluntariness
of hisguilty plea, weneed not decideif thefactud basisrequirement isconditutiondly derived. Wenote,
however, that even in those jurisdictionsthat have decided that afactua basisisnot required by due
process, it hasbeen held that the determination is<till mandated by rule and thet thefailureto meticuloudy
acquireafactud basisinfectstherecord withinherent untrustworthinessand subgtantially increasesthe
likelihood of reversing the guilty plea. See United Siatesv. Fountain, 777 F.2d 351, 357 (7th Cir.
1985).
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(c) Adviceto Defendant. Before accepting apleaof guilty or
nolo contendere, the court must addressthe defendant persondly in open
court and inform the defendant of, and determine that the defendant
understands, the following:

(1) the nature of the charge to which the pleais offered. . .

(d) Insuring That the PleaisVoluntary. The court shall
not accept apleaof guilty or nolo contenderewithout firdt, by addressing
the defendant personally in open court, determining that the pleais
voluntary and not theresult of force or threatsor of promises gpart from
apleaagreement. The court shall aso inquire as to whether the
defendant'swillingnessto plead guilty or nolo contendereresultsfrom
prior discussions between the attorney for the government and the
defendant or the defendant's attorney.

Federd Rule 11 “issubgantidly aretatement of exising law and practice’ namdly, the* duty of [the] court
toascertainthat [a] pleaof guilty isintdligently and voluntarily made.” Fed. R. Crim. Pro. 11 (advisory
committee note 1)(1944)(citations omitted). 1n addition to the knowing and voluntary mandetes, Federd
Rule11(f), initidly adopted in 1966 with subsequent modifications, requiresafactud bassfor theplea
It gates, in present form, that: “[n] otwithstanding the acceptance of apleacof guilty, thecourt should not
enter ajudgment upon such pleawithout making suchinquiry asshdl satidfy it thet thereisafactud basis
for theplea” Fed. R. Crim. Pro. 11(f).
Maryland Rule4-242(c) dosdy paralldsFedera Rule11. SeePriet, 289 Md. a 282, 424 A.2d

a 357(andogizing former Rule 731 ¢, now Rule4-242(c), with the Federd Rules). It Satesin pertinent
part:

The court may accept apleaof guilty only after it determines, uponan

examination of the defendant on the record in open court conducted by

the court, the State's Attorney, the attorney for the defendant, or any

combination thereof, that (1) the defendant ispleading voluntarily, with

understanding of the nature of the charge and the consequences of the
plea; and (2) thereis afactual basis for the plea
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Thefactud bassdetermination servesseverd  purposes, but mainly asasafeguard that the accusd
not be convicted of acrimethat heor shedid not commit. InMcCarthy, the Supreme Court explained
that:

Requiring thisexamination of therdation between thelaw and theactsthe

defendant admitshaving committed isdesigned to “ protect adefendant

whoisinthe pogtion of pleeding voluntarily with an underdanding of the

neture of the charge but without redlizing that hisconduct doesnot actudly

fall within the charge.”
394U.S. at 467,89 S. Ct. at 1171, 22 L .Ed.2d at 426 (citation omitted). Seealso 1A CharlesAlan
Wright, Federd Practiceand Procedure 8 174, at 197-99 (3d 1999). It dso servesasasignificant buffer
againg collaterd attack or reversd on direct gpped by providing amore adequate record for review; it
reassuresthetrial judge and the appellate court that the defendant entered the pleacompetently and
willingly; and it canadthetrid court & the sentencing Sage. See3 ABA Standardsfor Criminal Jugtice,
14-1.6 (1986); 5 Wayne R. LaFave, et a., Criminal Procedure § 21.4(f), at 181 (1999).

A trid court hasbroad discretion asto the sourcesfrom which it may obtainthefactua basisfor
the plea, including astatement of facts agreed to by adefendant and the government, testimony froma
defendant, inquiry of the prosecutor or defendant's counsdl, and any other gppropriate source. See 1A
CharlesAlan Wright, Federa Practiceand Procedure § 174, at 204-05 (3d 1999)(discussing the Advisory
Committee Note to the 1975 amendment of Rule 11). The Supreme Court hasheld that ajudge stifies
therequirementsof Rule 11(f) when he or she* determine ] ‘that the conduct which the defendant admits
conditutestheoffensecharged intheindictment or information or an offenseincluded thereintowhich the

defendant has pleaded guilty.” Libretti v. United Sates, 516 U.S. 29, 38, 116 S. Ct. 356, 362, 133

L.Ed.2d 271, 282-83 (1995)(citing McCarthy, 394 U.S. &t 467,89 S. Ct. at 1171, 22 L .Ed.2d at 426
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(footnotesomitted)(citing to Fed. R. Crim. P. 11(f), Notes of Advisory Committeeon Crimina Rules
(1966)). See also United Satesv. Partida-Parra, 859 F.2d 629, 631 (9th Cir. 1988). Libretti
interprets McCarthy and the Rule 11(f) determination as requiring nothing more than for the judgeto goply
thefactsintherecord tothelaw. By parity of reasoning, therefore, under Maryland Rule 4-242(c), when
factsare admitted by the defendant and are not in dispute, the judge need only gpply the fectsto thelegd
dements of the crime charged to determineif an adequate factud bassexists. We see no factud dispute
inthiscase. Appdlant doesnot chdlengethat, in open court, he admitted committing the crime of rabbery,
the accuracy of the Statement of Facts to which he assented, or the confessions made to the police.
We sndl review thejudge's application of thefactsto thelaw under the abuse of discretion
standard.” See Boswell v. Boswell, 352 Md. 204, 225, 721 A.2d 662, 672 (1998). Other state
courtsand thefedera courtsof gpped apply the abuse of discretion sandard to thereview of thefactud
basis determination aswell. See Mitchell, 104 F.3d at 652; Higgason, 984 F.2d at 208; United
Satesv. Bernaugh, 969 F.2d 858, 865 (10th Cir. 1992); United Statesv. Lopez, 907 F.2d 1096,
1100 (11th Cir. 1990); Butler, 658 N.E.2d at 77. We have previoudy defined abuse of discretion as

a“'reasoned decigon based on theweighing of various dternatives. Thereisan abuse of discretion

‘where no reasonable person would take the view adopted by the [trial] court'....” Inre

"We note, without deciding, that adifferent sandard of review may be more ppropriatein cases
wherethetrid judge undertakesalimited, fact-findingrole, i.e. if afactua conflictispresent or thefacts
reved adefenseavallableto the defendant, in which case ajudge may decideto rgect theplea. SeeJohn
L. Barkai, Accuracy Inquiries for All Felony and Misdemeanor Pleas: Voluntary Pleas But
Innocent Defendants?, 126 U. Pa. L. Rev. 88, 129 (1977). See United Satesv. Adams, 961 F.2d
505, 509 (5th Cir. 1992)(applying the clearly erroneous standard). Cf. United Statesv. Johnson, 194
F.3d 657,660 (5th Cir. 1999) (refusing to gpply the clearly erroneous standard when gppellant does not
dispute the facts).
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Adoption/Guardianship No. 3598, 347 Md. 295, 312, 701 A.2d 110, 118 (1997)(citations
omitted)(emphassadded). Wehald, therefore, thet atrid court has not abused itsdiscretion in determining
that therewas afactua basisfor the guilty pleaif the court had facts from which it reasonably could
determinethat the defendant was guilty of the crime charged.” Accord Lopez, 907 F.2d a 1100 (holding
that “ [flhe standard for eva uating challengesto the factud basisfor aguilty pleaiswhether thetria court
waspresented with evidencefromwhichit coul d reasonably find that the defendant wasguilty”); Rhoades
V. Sate, 675 N.E.2d 698, 702 (Ind. 1996)(holding that “[&] trial court may find asufficient factual basis
to support aguilty plea'when thereis evidence about the dements of the crime from which acourt could
reasonably concludethat the defendant isguilty.”) (citationsomitted); Peoplev. Barker, 415N.E.2d
404, 408 (111. 1981) (citations omitted) (holding thet “[a]ll thet isrequired to appear ontherecord isabesis
fromwhichthejudge coul d reasonably reach the cond usion thet thedefendant actualy committed theacts
with the intent (if any) required to constitute the offense to which the defendant is pleading guilty.”).
With thisstandard in mind, we now turn to the common law definition of the crime of robbery and
whether thetria court had an adequate factual basisto accept Appd lant'sguilty pleato that crime.

Robbery is“thefd onioustaking and carrying away of the persond property of another from hispersonby

BThereisadiginction between the gppellate sandards of review when adefendant only chalenges
thefactud bas sdetermination and when adefendant chalengesthevaidity of theguilty pleainthet it was
not entered into voluntarily and intdligently. Generdly, wereview thevalidity of theguilty pleaasawhole
under the “totality of the circumstances’ test. See Priet, 289 Md. at 287-88, 424 A.2d at 359-60;
Harris, 295 Md. a 335-36, 455 A.2d a 982. Appdlant has not chalenged the vdidity of hisguilty plea,
only theadequecy of thefactua bass. We, therefore, need not apply the“totdity of the circumstances’
test here.
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theuseof violenceor by puttinginfear.” Williamsv. Sate, 302 Md. 787, 792, 490 A.2d 1277, 1280
(1985). We have further explained that:

Itisclear that there can be no robbery without alarcenousintent. . . .

Therefore, as larceny is an ingredient of robbery, we look to the

components of theformer to ascartain therequiste menta dement of the

latter. Larceny isthe fraudulent taking and carrying away of athing

without claim of right with the intention of converting it to a use

other than that of the owner without his consent. . . . Because an

intent to steal, the animus furandi, must be present, it follows that

larceny, and therefore robbery, is classed as a specific intent crime.
Hook v. Sate, 315 Md. 25, 30-31, 553 A.2d 233, 236 (1989)(emphagisin origind)(citations omitted).
Furthermore, we have hdd that theintent to sed must occur at the time of the taking and not necessaxily
a thetimetheforceisapplied to neutralizethevictim prior to the robbery. See Siebbingv. Sate, 299
Md. 331, 353, 473 A.2d 903, 914 (1984). Indeed, we have adopted the view, dso reached by amgority
of other states, which holdsthat robbery doesnot require* thet thedefendant'sviolence-or-intimidetion acts
be donefor thevery purpose of taking the victim's property . . . [itis] enough that he takes advantage of
asgtuation which he created for someother purpose. . .” See Sebbing, 299 Md. at 353-54, 473 A.2d
at 914 (citing W. LaFave & A. Scott, Criminal Law 8 94, at 701-02 (1972)). We elaborated in
Sebbing that:

I theforce precedes the taking, theintent to Stedl need not coincide with

theforce. Itissufficient if there beforcefallowed by ataking with intent

to sted as part of the samegenera occurrence or episode. Evenif the

force results in death, a taking and asportation after the death is

nevertheless robbery.

299 Md. at 356, 473 A.2d at 915. Sebbing isan exception to the generd requirement that the intent

to commit acrime accompany aforbidden act. See Harrisv. Sate, 353 Md. 596, 602, 728 A.2d 180,
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182-83 (1999). Thisexception, however, isjustified, inpart, because afelon who appliesforceto
neutrdize avictim should be held respongblefor thet actionif thefd on later decidesto take advantage of
thestuation by robbing thevictim. Inessence, wehavedlowed, in such drcumstances for acondructive
concurrence of the force and intent to steal at the time of the taking.

In this case, Appellant argues that his conduct, as admitted in the Statement of Facts, was
Inadequateto satisfy thee ementsof robbery. Appdlant strainsto convince usthat the solefactud bass
relied on by the State to prove robbery was contained in one paragraph in the agreed Statement of Fects:

A review of the Defendant' ssatementsregarding theevidence of robbery

isasfollows whenthe Defendant met the Victim shewasfully clothed

and was carrying apurse; when he had sex with her, shewaspartiadly

clothed; after hestrangled her, he buried her with no dothing; and findly,

heindicated that after he buried her, heburied her clothing and purse at

a separate location.
Hefurther atesthat thesefactsdo not prove“anintent to stedl at thetime of thetaking” and “[t]hefact
that heburied thevictim'sdothing and purseashort disgancefrom the body, rether thaninthesamegrave,
falsutterly to demondrate anintent to sted.” Moreover, Appdlant clamsthat he“never gppropriated
anything belonging to the victim to his own use.”

Thetrial judge was not constrained solely to cong deration of thefactscontained in the above
paragraph. Therecord containsother unchallengedinformation, not only inthe Statement of Facts, but
asofrom Appdlant'sown testimonia responsesto the court'squestions. The paragraph exclusively
spotlighted by Appdlant ismerdy asummary of thefactsin the Statement of Facts used to support the
factud bassdelermination. Appdlant'sadmisson that Ms Magaziner was nat dothed when heburied her

iscong stent with thefact that her clothing and purse (or any indiciaof them) were not found with her
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remans. Thefactsaso suggest that Appdlant removed at least part of the victim'sdothing which shehed
beenwearing during sex with A ppdlant, and buried that property, dong with her other dothingand purse,
inasgparaelocation than her body. The Statement of Factsdetallshow Appelant tried to help the police
locate the purse and dothing and how heindicated to the policethat heburied themin adifferent location.
Indeed, Appelant described the clothing in some detall. Moreover, Dr. Rodriquez, the State'sforendc
anthropologig, sated that had M's. Magaziner been buried wearing any dothes, hewould have expected
to havefound long-life oen artides such asrivets, zippers, ssams of jeans, and dadtic bandswith the bodly.
All of thesefacts corroborate Appd lant's tatementsthat heremoved Ms. Magaziner'sdothing and purse
to a separate location with the specific intent permanently to deprive her of her property.
Thetrid judge secured additiond factsby inquiring from Appellant, in open court, whether he

committed the crime:

THE COURT: Do you undergand that you are charged with and pleading

guilty tothefirst and only count in 98-CR-0233 andto thefirst count of

98-CR-0234. [dc] Count oneor theonly count in 98-CR-0233 charges

you with between May 27th of '94 and December the 18th of 1996 [ ]

withwillfully and deliberately and with premeditation and intentionaly

killing Cathy Ann Magaziner; and thefirst count of 98-CR-0234 charges

you between those same dates of May 27th, 1994 and December the

18th, 1996 withunlawfully robbing Ms Magaziner and violently seding

from her certain items; namely, money and her clothing? Do you

understand thet that iswhat you are charged with and pleading guilty to?

THE DEFENDANT: Yes, sir.

THE COURT: Do you know how somebody commitsthe crime of

premeditated murder and the crime of robbing somebody ds=? Haveyou

discussed how those crimes are committed with your lawyers? Doyou

know how the crimes are committed?

THE DEFENDANT: | committed them.
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THE COURT: | undergand that. Do you know what you havetodoin
order to commit those crimes? Do you know how somebody commits
first degree murder of another person?

THE DEFENDANT: Yes. He thinks about it, plansit, doesit.

THE COURT: What about the crimeof robbing somebody ess?Doyou
know how that crime is committed?

THE DEFENDANT: Yes. It was committed during the premeditated
murder.

THE COURT: By doing what?

THE DEFENDANT: By stealing her clothes and stealing her purse.
Wenotefurther that the unchalenged interrogati on atements obtained by the policefrom Appellant
substantiate and are consistent with the Statement of Facts.

Weholdthat thetria judgedid not abuse hisdiscretion in finding an adequate factual basisto
support theguilty pleato robbery, including Appdlant'sspecificintent torob Ms. Magaziner. Based on
therecord, thetrid judge eadly could have made areasonable determination that Appe lant was guilty of
robbery with theintent to rob Ms. Magaziner arising subsequent tothe murder. Removing and discarding
portions of “clothing supports afinding thet it wastaken and carried away with the intent permanently to
deprive the owner of its possesson.” Sebbing, 299 Md. a 352, 473 A.2d at 913. Furthermore, we
find Appdlant'sassartion that he did not usethe clothing or pursefor hisown useto beirrdevant. “The
feloniousintent eement of robbery isnot limited to anintent to acquire benefit of apecuniary naturefor
onedf.” Id. Wedo not concern oursd veswith whether Appdlant persondly used the victim's purse or

clothing. “Anintent to sedl need not include an intention to convert the property to onesown use; itis
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uffident that thereisanintention to permanently deprivethe owner of theproperty.” 2 WayneR. LaFave
and Austin W. Scott, Jr., Substantive Criminal Law 88.11, at 442 (1986).
.

Next, we must determinewhether the evidence supportsthefinding of the Satutory aggravetor of
robbery under Maryland Code (1957, 1996 Repl. Val., 1999 Supp.), Article 27, § 413(d)(10) sufficient
to support capital murder. Appdlant presentsuswith three reasonswhy the evidence does not support
the sentencingjury’ sfinding of therobbery aggravator. Firs, Appellant arguesthat thefactsof thiscase
do not establish that he ever robbed Ms Magaziner. Second, he suggeststhat heisindigiblefor thedesth
pendty absent afdony-murder conviction. Third, Appelant arguesthat the evidencein thiscasefalsto
establish that he committed themurder of Ms Magaziner in the commission of the crime of robbery. We
already have rejected Appdlant'sfirst argument and need not addressit further. Appellant's other
contentions merit further consideration.

A.

Appdlant ctesSebbing for thepropostion that: “[u]nder thelegidative scheme, ‘thecommisson
of certain felonies, underlying a felony murder conviction, isto be considered an aggravating
crcumganceinthecapitd sentencing proceeding.” 299 Md. at 359 (emphassby Appellant). Headds
that “[h]ere, thereisno conviction of felony murder nor sufficient evidenceto support such aconviction.”
Although not gating it directly, Appdlant's emphasis suggeststo usthat he views Sebbing aslimiting
defendantsdigiblefor degth by way of therobbery aggravetor in 8413(d)(10) to thoseconvicted of fe ony-

murder. We do not believe that the legislature intended that the statute be so confined.
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Todaerminewhether Appdlant wasdigiblefor desth, webegin by looking a the purpose of the
datute and the legidaturésintent. Thetime-honored principlesof Satutory interpretation that we shdll
employ in this analysisinclude:

[€]very quest to discover and give effect to the dbjectives of thelegidature
beginswith thetext of the datute. If theintent of thelegidatureisclear
fromthewordsof thegatute, our inquiry normaly endsand we goply the
plain meaning of the statute. In other words, we will approach our
andys sfromacommon sensepergpective, seeking to givethe satutory
languageits ordinary meaning. Infurthering theidentified legidative
objectives, weavoid giving thesatuteagtrained interpretation or onethat
reaches an absurd result.

Huffmanv. State, 356 Md. 622, 627-28, 741 A.2d 1088, 1090-91 (1999)(citations omitted). See
also Thanosv. Sate, 332 Md. 511, 525, 632 A.2d 768, 774-75 (1993). In addition to thewords of
the datute, this Court consders other traditiona sources of information, induding historical background,
prior casesinterpreting the Satute, and any “ other materid that fairly bears on the fundamentd issue of
legidative purpaseor god, which becomesthe context within which we reed the particular |language before
usinagiven case” Kaczorowski v. Mayor and City Council of Baltimore, 309 Md. 505, 514-15,

525 A.2d 628, 632-33 (1987).
Maryland's capital punishment statute, § 413 of Art. 27, states, in pertinent part, that:

(2) Separate sentencing proceeding required. — If a
personisfound guilty of murder in thefirst degree, and if the State had
giventhenoticerequired under 8§ 412(b), aseparate procesding shdll be
conducted as soon as practicable after the trid has been completed to
determine whether he shall be sentenced to death.

* * * * * *

(d) Consideration of aggravating circumstances. — In
determining the sentence, the court or jury, asthe case may be, sl firgt
consider whether, beyond areasonabl e doubt, any of thefollowing
aggravating circumstances exist:
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* * * * * *

(10) The defendant committed the murder while committing or

attempting to commit acarjacking, armed carjacking, robbery, arson

inthefirg degree, rgpeor sexud offenseinthefirst degree. [Emphasis

added.]

We have explaned the higtorica foundation of Maryland's degth pendty satute before and need
not detall it at length here. See Tichndll v. Sate, 287 Md. 695, 720-24, 415 A.2d 830, 843-45 (1980).
The contemporary iteration of § 413 hasbeen shaped largely in responseto Supreme Court decisons
mandating that the states protect the congtitutiond rights of defendantsfacing the ultimate punishment of
death. InTichnell, we discussed a series of Supreme Court casesthat provided theimpetusfor the
Generd Assembly to design 8413 initspresent form. See Tichndll, 287 Md. at 720-24, 415 A.2d at
843-45 (explaining Furman v. Georgia, 408 U.S. 238, 92 S. Ct. 2726, 33 L.Ed.2d 346 (1972);
Woodson v. North Carolina, 428 U.S. 280, 96 S. Ct. 2978, 49 L.Ed.2d 944 (1976); Roberts v.
Louisiana, 428 U.S. 325, 96 S, Ct. 3001, 49 L .Ed.2d 974 (1976); Gregg v. Georgia, 428 U.S. 153,
96 S. Ct. 2909, 49 L .Ed.2d 859 (1976); Proffitt v. Florida, 428 U.S. 242,96 S. Ct. 2960, 49 L .Ed.2d
913 (1976); Jurek v. Texas, 428 U.S. 262, 96 S. Ct. 2950, 49 L .Ed.2d 929 (1976); and the Genera
Assembly'sreaction to these cases). Seealso Colvinv. State, 299 Md. 88, 121-27, 472 A.2d 953,
970-72(1984). Werecognizethese casesasessantidly holding that an arbitrary and cgpriciousimpodtion
of thedeath penalty isuncongtitutional. Furman declared that death penalty statutesthat provided for
unbridled discretion of theimpaosition of the sentence of death amounted to crudl and unusua punishment.
See Tichnell, 287 Md. at 720-21, 415 A.2d at 843-44. \Woodson and Roberts struck down desth

pendty Satutesthat mandated thesentence of deeth for the commission of cartan firg degreemurders, no

matter how narrow the class. See Tichnell, 287 Md. at 722, 415 A.2d at 844. In contrast, Gregg,
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Proffitt, and Jurek uphel d death pendty statutesthat provided for guided discretion beforeimpaostion
of thedeeth pendty. Inupholding the conditutiondity of Maryland's death pendty satutein Tichndl, we
compared it with those statutes upheld by the Supreme Court. We explained:

[t]he desth pendlty statutes upheld by the Court in Gregg, Proffitt and
Jurek each contained three provisions which guarded against the
concernsrasedin Furman. Firg, each of the new discretionary satutes
provided for abifurcated trial sothat guilt and punishment would be
separately determined. Second, imposition of the death penaty was
restricted to casesin which certain aggravating circumstances were
edablished. The sentencing authority wasaso required to congder the
exigience of mitigating circumstances. The Court Sated . . . thet thistype
of provision

“guides and focuses the (sentencing authority's) objective
congderation of the particularized drcumdances of theindividud
offense and the individual offender before it can impose a
sentence of death.” [citing Jurek, 428 U.S. a 274,96 S. Ct. at
2957, 49 L.Ed.2d at 939].

Findly, the statutesthat were upheld provided for expedited appellate
review of the death penalty statute as acheck against the random or
arbitrary imposition of the death penalty.

287 Md. at 723-24, 415 A.2d at 845.
Sincethe Gregg-Proffitt-Jurek trilogy, the Supreme Court hasexpressy held that proof of the
aggravator may be made at the sentencing phase:

[t]o pass constitutional muster, a capital sentencing scheme must
“genuindy narrow the dlass of personsdigible for the death pendty and
must reasonably justify theimpaosition of amore severe sentence onthe
defendant compared to othersfound guilty of murder.” Under thecapital
sentencing laws of mogt States, thejury isrequired during the sentencing
phasetofind a least one aggravating crcumstance beforeit may impose
desth. By doing 0, thejury narrowsthe dass of personsdigiblefor the
death penalty according to an objective legislative definition.
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Theuseof “ aggravating drcumgances’ isnot anendinitsdf, but

ameansof genuingy narrowing the dass of death-dligible personsand

thereby channeling thejury'sdiscretion. We see no reason why this

narrowing function may not be performed by jury findingsat elther the

sentencing phase of the trial or the guilt phase.
Lowenfield v. Phelps, 484 U.S. 231, 244-45,108 S. Ct. 546, 554, 98 L.Ed.2d 568, 581-82
(1988)(citations omitted). The Court further explained:

It ssemsdear to us. . . that the narrowing function required for aregime

of capitd punishment may be provided in ether of thesetwoways The

legidaturemay itsalf narrow the definition of capitd offenses. . . sothat

thejury finding of guilt respondsto thisconcern, or thelegidature may

more broadly define capitd offensesand providefor narrowing by jury

findings of aggravating circumstances at the penalty phase.
Lowenfield, 484 U.S. a 246, 108 S. Ct. at 555, 98 L.Ed.2d at 582. Maryland's death pendty statute
followsthelater schemeand mandates narrowing of those digiblefor death during the sentencing phase.
Indeed, we have explained“[ g Ithough narrowing may occur within the definition of firs-degree murder,
the use of statutorily prescribed aggraveting circumstancesisamoreided tool withwhich to genuindy
narrow theclassof death-dligible defendants.” Grandisonv. Sate, 341 Md. 175, 197, 670 A.2d 398,
408 (1995) (citations omitted).

Againg thisbackdrop, wethink itisdeear that aplainreading of 8 413 showsthat it doesnot limit
deeth pendlty digihility for the aggravating circumstance of robbery to only those convicted of felony-
murder during thequilt phese. Theplainwordsof §413(a) Satethet aperson convicted of “murder inthe
fird degreg’ may be sentenced to death. Thewords* murder inthefirgt degreg” do not digtinguish between
fdony-murder and premeditated murder, both of which aredassified asfirst degree murder under 88 407-

410. Inthiscase, Appdlant pled guilty to premeditated murder and robbery. Themissing link hereisthat
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the State did not prove, nor attempt to prove a the guilt phase, the dement of committing the murder during
the perpetration of therobbery. The absence of afdony-murder conviction at the guilt phase, however,
does not preclude the State from proving, during the sentencing phase, that the murder was committed
whilein commisson of therobbery inorder to satisfy the satutory aggravator. See Commonwealth v.
Lee, 662 A.2d 645, 656 (Pa. 1995)(holding that absent alegidative mandate requiring aconviction of the
aggravating cdrcumstance “the deeth pendty Satute does not require thet adefendant be convicted of the
ubgtantive offenseunder the crimescodein order for ajury to congder it asan aggravaing factor”); Sate
v. Hunter, 840 SW.2d 850, 868 (Mo. 1992)(holding that robbery aggravating circumstance may be
proven even though defendant did not plead guilty to felony-murder and only to premeditated murder and
robbery).

Insum, whilethe Statemust provefirg degreemurder asaprerequisteto degth pendty digihility,
the Stateisnot obligated to provethe 8 413(d)(10) aggravatorsduring the guilt phaseof thetrid. Wehald,
therefore, that adefendant who doesnot plead guilty to therobbery variation of felony-murder, but does
plead guilty to premeditated murder and robbery, isill eigiblefor thedeeth pendty upon proof of the
robbery aggravator. See Johnsonv. Sate, 303 Md. 487, 495 A.2d 1 (1985)(defendant convicted of
premeditated murder and robbery during guilt phase of trial and sentenced to death under robbery
aggravator); Jonesv. Sate, 310 Md. 569, 530 A.2d 743 (1987)(affirming first degree murder
convictionsand deeth sentence based on finding of robbery aggravator even though defendant was never
charged with robbing hisvictims); Wigginsv. Sate, 324 Md. 551, 597 A.2d 1359 (1991)(affirming
premeditated murder and robbery convictions and sentence of death based on finding of robbery

aggravator).
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Our language in Sebbing does not contradict thislegidative intent, nor doesit foreclose the
passihility that adefendant pleading guilty to premeditated murder and robbery, but not fe ony-murder, may
dill bedigiblefor desth under the robbery aggravator. Sebbing was decided inthe context of afeony-
murder conviction. Nowherein our decison did we redtrict the deeth pendty's gpplication of the robbery
aggravator solely to felony-murderers.

B.

Appdlant next arguesthat the evidence presented by the State during the sentencing phase does
not support thefinding of a statutory aggravating circumstance of robbery beyond areasonable doubt.
Whilewe have dreedy determined that Appdlant robbed Ms. Magaziner, we must now decide whether
hemurdered her “whilecommitting or attempting to commit” arobbery withinthemeaning of 8413(d)(10).

Appdlant and ogizesthelanguage of 8 41.3(d)(10) with thelanguage used to describe thefel ony-
murder crimesddineated in 88 408-410, aswd| asthe Maryland common law definition of feony-murder,
to assart that the dements necessary to prove the robbery aggravator are equivdent to that of the robbery

variation of felony-murder.”® He further states:

“The relevant felony-murder statute is § 410 which states:

All murder which shdl be committed in the perpetration of, or
atempt to perpetrate, any rapein any degree, sexud offenseinthefirg or
second degree, sodomy, mayhem, robbery, carjacking or armed
carjacking, burglary inthefirst, second, or third degree, kidnapping as
definedin 88 337 and 338 of thisarticle, or in the escape or attempt to
escape from the Maryland Penitentiary, the house of correction, the
Bdtimore City Detention Center, or fromany jail or pend inditutioninany
of the counties of this State, shall be murder in the first degree.
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Under the felony-murder doctrine, asthe malice required to establish
murder isimputed from the defendant's “intent to commit adangerous
fdony,” logic dictatesthat absent anintent to commit thefdony at thetime
of thekilling, thereisno fdony murder. Toimpute maicefrom anintent
to Sed arigng after thekilling isto resson drcularly and dlowsamurder
conviction absent “ necessary” proof that “the conduct causng deethwas
doneinfurtheranceof thedesgnto commit thefdony.” Equaly troubling,
Incircuitousnessof reasoning, isthe progpect of Smultaneoudy looking
back intimeat the gpplication of forceto find arobbery whilelooking
forwardintimetothetaking of property tofind afelony murder, where,
infact, nofdony was contemplated when the homicide occurred. Under
such reasoning, arecklesshomicidefollowed by ataking of property as
an afterthought would be felony murder.

Moreover, such isincondstent with the policies underlying the felony-
murder rule (to deter the commisson of dangerousfdonies) andisthusan
unwarranted extension of the doctrine.

(Citationsomitted). Appellant dso pointsto thelegidativeintent behind the enumerated aggravatorsin§
413(d)(10). He explains:

Thefdony-murder doctrineadde, the circumstances of thiscase do not
fal within the conduct contemplated by the Generd Assembly wheniit
drafted § 413 (d)(10). First, the application of this aggravating
drcumganceto such conduct isnot condsentwith theplainlanguage used
by the General Assembly in defining the statutory aggravating
drcumdance. The Generd Assembly did nat indudedl fdoniesthet will
support aconviction of felony murder within 8413 (d)(10) but limitedits
goplication to feonieswhich necessarily involvethe direct gpplication of
violence or thregt of violenceto the person (i.e., rape, robbery, sexua
offense) or create avery highrisk of death (i.e., arson, carjacking).
Conspicuoushby itsabsence, for example, isburglary. Fromthis, itcanbe
inferred thet the Generd Assembly did not contemplatetheindusonof a
“robbery” basad on ataking of property that was, in fact, an afterthought
to the homicide and played no causative role.

Second, gpplication of thisaggravating circumstance to such conduct is
not congstent with the gatute'slegidative higtory, which makesdear the
legidativeintent to narrow, inarationa way, thedassof casesdigiblefor
the death penalty.
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Thered issue hereiswhether Appellant's actionsfall within the scope of culpable conduct
punishable by desth under the 8 413(d)(10) robbery aggraveting circumstance. Thisissue, of course, must
be assessed againgt the posture of thefactud recordinthiscase. Probably owing to the passage of time
between the contemporaneoudy undiscovered commission of the crimesin July 1994 and the ultimate
revelation of Metheny'sinvolvement during the course of his policeinterrogation in December 1996
regarding an unrelated murder, the State's case against Metheny was dependent to a grest extent on
Metheny's uncontradi cted and uncontradictable version of what occurred in July 1994. Astowhat
occurred andwhy, thereisbut oneverson, Metheny's. According tothat version, theconsummeted crime
of murder occurred beforethe intent arose to deprive permanently the victim of her clothingand purse,
Thereareno disputed factsfromwhich contrary inferencesmay bedrawn. Thus, for purposesof our legd
andydssinthiscase, itisagiventhat the predicatefe ony aggravator, robbery, wasan afterthought tothe
murder of the victim.

Wecondude, asamatter of gatutory interpretation, thet the Generd Assembly'suseof thephrase
“while committing or attempting to commit” one of the aggravatorsin 8 413(d)(10) conveysalegidative
intent that amurder, in order to qualify for punishment by death, must have been connected to the
aggravating crimeby morethan mere coincidence, thereforediminating from desth pendty congderation
arobbery committed as an afterthought. Use of the conjunction “whil€’ in tandem with the present
particples”committing” and*“ attempting” denotesmorethan theaggravating crimeoccurring & thesame
time asthe counterpart murder. See MerriamWebster's Collegiate Dictionary at 1347 (10th ed.

1993)(defining conjunction “while’ as* during thetimethat; aslong as, when on the ather hand; in spite of



thefact that; amilarly and a thesametimethat.”). Although coincidenceintime of thetwo crimesis
obvioudy animportant aspect of the sense of theword, the guided discretion at the heart of the deeth
pendty Satute necessarily conveysarequirement of greater connectivity between thetwo crimes. Thus,
amurderer may be convicted, aswe havereconfirmedin thiscase, of an* afterthought” robbery against
hisor her murder victim, whereindisputably the necessary intent isformed subsequently to the murder
and therequiste dement of forceisimported from that employed to commit the murder itsdlf, thelawful
convictionsof murder and robbery under such ascenario do not fit within the deeth pendty schemeunder
§413(d) on account of theinherent lack of concurrence between theintentsto commit the respective
crimes. Inorder to be degth digiblein the present case, the evidence would have had to support the
conduson that Appdlant killed Ms Magaziner a the sametime hewas robbing her or in furtherance of
an dready-formed intent torob her. Becausethe evidencein thiscaseis uncontroverted that Appellant
did not form the intent to rob the decedent until after he had killed her, as an afterthought, the requisite
connection betweenthetwo crimesisnot satisfied and he may not in turn be put to deeth for her murder.®

Aswe have dready discussed supra, Maryland's current iteration of its death penalty was
structured under the influence of the Gregg-Proffitt-Jurek trilogy. See Tichndll, 287 Md. a 723-24,
415 A.2d a 845. Furthermore, dthough Maryland'sdeeth pendty satutewas not drafted exactly inthe
likeliness of any one Satute of another Sate, it iscdear that the Generd Assambly wasinfluenced most

ggnificantly by the procedures st forthin the Georgia, Horida, and Texas Satutes uphd d by the Supreme

Thelegidaivehistory of §413(d)(10) provideslittle guidance asto the scope of culpable conduct
encompasd by theterms* committed the murder while committing or attempting tocommit” arobbery.
Nor doesthe satute definethese termsunder the listed definitionsin 413(€) relating to the deeth pendty
Statute.
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Court in Gregg, Proffitt, and Jurek, respectively, aswell asthe Mode Penal Code. See L etter from
Francis B. Burch, Attorney General of Maryland, to the Honorable Marvin Mandel, Governor of
Maryland, 2 Feb. 1977, a 4-5; Memorandum from Thomas J. Peddicord, Jr., Chief Legiddtive Officer,
to the General Assembly, Capital Punishment -- Senate Bill 374 and House Bill 604, 14 Dec.
1977, a 22 (discussing thedevel opment of Maryland'sdeath pendlty Statute). Therdevant wording of the
Georgiadeath pendty datute, however, issubgantidly different from Maryland's, and, whilethe Horida
and Texas atutes are worded more amilarly to Maryland's, they are not particularly helpful, sanding

alone, in delineating any further the scope of culpable conduct under Maryland's robbery aggravator.#

'Georgia's death pendty statute encompasses far more situations than ours, but the robbery-
murder variations are seemingly confined to armed robbery offenses. Ga. Code Ann. 8 17-10-30
(Harrison 1998) dates in pertinent part, that thejury may consder the following aggravating drcumstances
after amurder conviction:

(1) Theoffenseof murder, rape, armed robbery, or kidnapping was committed by apersonwith
aprior record of conviction for a capital felony;

(2) Theoffenseof murder, rape, armed robbery, or kidnapping was committed whilethe offender
was engaged in the commission of another capital felony or aggravated battery, . . .

(3) Theaoffender, by hisact of murder, armed robbery, or kidnapping, knowingly crested agrest
risk of death to morethan one personin apublic place by means of aweapon or device whichwould
normally be hazardous to the lives of more than one person;

(7) Theoffenseof murder, rape, armed robbery, or kidnapping wasoutrageoudy or wantonly vile,
horrible, or inhumaninthat it involved torture, depravity of mind, or an aggravated bettery tothevictim.

Fla Stat. Ann. 8§ 921.141(West 1999) states, in pertinent part, that the “ capital felony was
committed while the defendant was engaged, or was an accomplice, in the commission of, or an atempt
to commit, or flight after committing or attempting to commit, any: robbery . ..” may be consderedin
support of a death sentence.

Tex. Pend Code Ann. 8 190.03 (West 1999) dates, in pertinent part, that acapita murder occurs
when a* person intentionally commitsthe murder in the course of committing or attempting to commit ...
. robbery. .. ."
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We agreewith the Supreme Court of Cdiforniathat arobbery committed asan afterthought toa
murder cannot serve as an aggravating circumstance supporting an imposition of the deeth pendty. In
People v. Green, 609 P.2d 468, 504 (Cal. 1980), overruled in part on other grounds, People
v. Hall, 718 P.2d 99, 104 n. 3 (Cd. 1986), thejury sentenced the appel lant, convicted of murder and
robbery among other crimes, to death after finding the specid drcumaanceof robbery (and others) toexist
in the commisson of themurder. Green killed hiswife and removed her clothing and belongings, some
during the course of themurder and some after the murder wascompleted. See Green, 609 P.2d a 502.
The Court addressed the specid circumstance of robbery and scope of culpable conduct punishable by
death. It reversed the jury'sfinding of a special circumstance of robbery and explained that:

[W]einfer that the purpose of the Legidature wasto comply insofar as
possible with what it understood to be the mandate of Furman and
Greggeta. Atthevery leadt, therefore, the Legid ature must have
intended that each specia circumstance provide arationa basisfor
distinguishing between thosemurdererswho deservetobecongderedfor
the death pendty and thosewho do not. TheLegidature declared that
such adistinction could be drawn, inter alia, when the defendant
committed a“willful, ddiberate and premeditated” murder “during the
commisson” of arobbery or other liged fdony . . . The provison thus
expressd alegidative bdief that it wasnot unconditutiondly arbitrary to
exposeto the desth pendty those defendantswho killed in cold blood in
order to advance an independent fel onious purpose, eg., who carried out
an execution-style daying of the victim of or witnessto aholdup, a
kidnaping, or arape.

TheL egidaturesgod isnot achieved, however, whenthe defendant's
intent isnot to stedl but to kill and therobbery ismerely incidentd tothe
murder “asecond thingtoit,” . . . becauseits sole object isto fadilitate or
conceal the primary crime. In the case at hand, for example, it
would not rationally distinguish between murderers to hold
that this defendant can be subjected to the death penalty
because he took his victim's clothing for the purpose of
burning it later to prevent identification, when another
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defendant who committed an identical first degree murder
could not be subjected to the death penalty if for the same
purpose he buried the victim full clothed or even if he doused
the clothed body with gasoline and burned it at the scene
indead. To permitajury tochoosewhowill liveandwhowill dieonthe
bass of whether inthe course of committing afirst degreemurder the
defendant happens to engage in ancillary conduct that technically
condtitutesrobbery or oneof the other listed felonieswould beto revive
“therisk of whally arbitrary and cgariciousaction” condemned by thehigh
court plurdity inGregg . . . We conclude that regardless of chronology
such acrimeisnot amurder committed “during the commission” of a
robbery within the meaning of the [death penalty] statute.

|d. at 505-06 (emphasis added).? Cdifornials specid circumstance of robbery issimilar to Maryland's
aggravaing circumstanceof robbery. Thereevant datute tatesthat agpecid circumstanceexidsif the
“murder was committed while the defendant was engaged in, or was an accomplicein, the commisson of,
attempted commisson of, or theimmediateflight after committing, or attempting to commit” arobbery.

Cd. Pend Code 8§ 190.2 (West 1999). But see Peoplev. Thomas, 561 N.E.2d 57, 71-72 (111. 1990)

2 The concern of the Cdifornia Supreme Court in Green was shared by thetrid judgein the
present case who noted in his death penalty report that:

Theonly reservation thisCourt haswith repect to the death pendty inthiscase
involvesthe drcumdancethat thisdefendant wasonly digiblefor thedesth pendty
because of the robbery. The robbery involved thetaking of thevictim'sdothing
and pocketbook after the defendant had killed thevictim, and burying thoseitems
In alocation different from where the naked body of the victim was buried.
Another person who had killed their victim asthe defendant did, but buried the
victim in her clothes would not qualify for the death penalty.

Wenatethat the Green court dso hdd, in contrast to this Court’ sdecisionin Sebbing, 299 Md.
a 353,473 A.2d a 914, that under Cdifornialaw, the crime of robbery cannot be committed if the intent
to ded isformed after the murder. See Green, 609 P.2d at 500-01. Findly, we do not decide here, as
did the Cdlifornia Supreme Court in Green, that the robbery aggravator cannot be gpplied in Stuations
where the robbery, even if occurring during the murder, is only incidental to the murder.
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(indistinguishing and rejecting Green gpproach, sating that 11linois sdesth pendty “ gatuteimpartsno
sgnificanceto the precisetiming of theformation of crimind intent with regard to the various[aggravating]
feloniesdefendant commits’ and consequently holding thet “adefendant isdigiblefor thedeath pendty if
he commitsmurder and one of the specificaly enumerated fe onieseither smultaneoudy or as part of the
same criminal episode”).

Becauseof similarity of languagein § 413(d)(10) and the definition of felony-murder. Appellant
arguesthat felony-murder jurisprudence should be consdered in our analysis of whether the Genera
Ass=mbly intended for the aggravators to encompass anarrower or broader band of conduct than that
doctrine. Thegrongest indicator of an andogy between fel ony-murder and the 8 413(d)(10) aggravators
isthesmilarity inlanguage between 88 408-410 and 8§ 41.3(d)(10). Section §8413(d)(10) requiresproof
beyond areasonable doubt that “the defendant committed the murder while committing or atempting to
commit acarjacking, armed carjacking, robbery, arsoninthefirs degree, rgpeor sexud offenseinthefirst
degree” Section 410 atesthat “dl murder which shdl be committed in the perpetration of, or attempt
to perpetrate’ arobbery (or other lised felony) isquilty of first degreemurder. Many of thefd ony-murder
crimes(i.e. robbery, rape, carjacking, etc.) aedso lised as aggravating circumdtances. Under Maryland
commonlaw, we havehdd that afel ony-murder conviction can be obtained only by the Stat€ sproving
that the defendant committed the underlying fe ony and thet the deeth occurred “in the perpetration of [thet]
felony.” Newton v. Sate, 280 Md. 260, 268-69, 373 A.2d 262, 266-67 (1977). Furthermore, the
words* committing” and*“ perpetration” havesmilar, if not synonymousmeaning. See2WayneR. LaFave
and Augtin W. Scott, Jr., Substantive Crimina Law 8 7.5, at 222 (1986) (explaining that the“typica

modern statute make]s| it murder to cause adesth, accidently or intentionally in the commission [or
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perpetration] or attempted commission [perpetration] of certainnamed felonies’) (citing numerousstate
fdony-murder gatutes) second and third dterationsby author) (internd quotation marksomitted). Black's
Law Dictionary defines” commisson” as*[t]heact of doing or perpetraing (esacrime)” and* perpetrate’
as“[tjo commit or carry out (an act, esp. acrime).” Black'sLaw Dictionary at 264 and 1161 (7th ed.
1999).

Although we are not presented with, and thus shall not decide, the question whether an
“afterthought” to commit afelony, specificaly theintent to rob indisputably formed after amurder, is
encompassed by the fd ony-murder rule and thus may underlie afd ony-murder conviction, decisonson
thisvery issue by some other jurisdictions support our conclusion that an afterthought robbery may not
serve asadesth pendty aggravator, whether doneor in conjunction with any other aggravetor(s). The
Supreme Court of Tennessee has aptly stated the two main diverging viewsregarding “ afterthought”
situations under that State' s felony-murder rule:

Thela