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Inthisreview of adeclaratory judgment, we consder two issues. fird, theinterpretation of an
uninsured/underinsured motorist (UM/UIM) endorsement and, second, parent-child tort immunity where
the defendant child is deceased.

On January 25, 1997, atragic automobile accident resulted in the deaths of two Ssters Miranda
L. Bushey (Miranda), ahigh school sophomore, and Susan C. Bushey (Susan), ahigh school senior. The
accident occurred while Susanwasdriving 21983 Cadillac Cimarronin which Mirandawasriding asa
passenger. TheCadillacwasowned by thesgters grandfather, Earl T. Weeks (Weeks). Susan crossed
adoubleydlow linewhileatempting to passad ower moving vehideand struck an oncoming vehideheed-
on. Shediedwithinone-haf hour after the accident, and Mirandadied from her injuriesfive dayslater.
At thetime of the accident, the Cadillac wasinsured under aNationwide Mutud |nsurance Company
motor vehideliahility policy withlimitsof $20,000/$40,000. Thepolicy wasissued to Weeks and Susan
was a named insured under it.

Alsoineffect a thetime of the accident wasacommercid linespolicy that William B. Bushey
(Bushey), thefather of Susan and Miranda, had purchased from the respondent, Northern Assurance
Company of America(Northern), for hisgasoline sation and automoativerepar busness Northern'spalicy
contains UM/UIM provisions. The limit for that coverage is $1,000,000.

Bushey and hiswife, LindaK. Bushey, (jointly, the Parents) have asserted awrongful desth claim
agand theEdateof Susan. Bushey, asPersond Representativeof the Edateof Miranda, dso hasassarted
asurvival claim against the Estate of Susan. The Parents, individually, and Bushey, as Persond
Representative of the Estate of Miranda, are the petitionersin this Court (the Petitioners).

A controversy exists between the Petitioners and Northern concerning coverage under the

UM/UIM provisonsof Northern'spalicy for the dams assarted by the Petitionersagaing Susan'sedtate.
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Toresolvethe controversy the Petitionersingituted in the Circuit Court for Charles County adeclaratory
judgment actionwhich named Northern asadefendant. Northern denied coverageand, dternatively,
asserted that Susan had noliahility to the Parents on thewrongful death claim because of parent-child
immunity. The circuit court entered judgment in favor of Northern.*

Petitioners appeal ed to the Court of Specid Appealswhich affirmed. Bushey v. Northern
Assurance Co., 130 Md. App. 169, 745 A.2d 444 (2000). That court gave two reasonsin support of
itsholding that therewasno coverage. Firg, it said that Bushey'ssole proprietorship, thenamed insured
under thecommerad linespolicy, was"abusnessentity, not anindividud,” sothat acritica definitionin
the palicy concerning “family members' wassaid not to gpply. 1d. a 178, 745 A.2d & 449. Further, the
court congtrued the UM/UIM endorsement inthe context of theentire palicy as, in effect, unambiguoudy
requiring that themator vehicle occupied by Mirandaat thetime of thefatd accident bea' covered 'auto™
that wasscheduledinthe" Garage Dedlarations' of the" Commercid Auto CoveragePart” of theNorthern
policy. The Court of Specid Appedsaso held that parent-child immunity gpplied. Id. & 178-81, 745
A.2d at 449-50.

Petitioners sought certiorari review in this Court, which we granted. Bushey v. Northen
Assurance Co., 358 Md. 608, 751 A.2d 470 (2000). As explained below, we disagree on the

interpretation of the policy with respect to the coverageissue, and wedisagree asto theimmunity issue.?

"We discuss this judgment more particularly in Part I11, infra.

?Our disposition of the coverageissueon policy interpretation grounds makesit unnecessary for
usto consider the Petitioners argument based on Maryland Code (1997), 8 19-509 of the Insurance
Article, an argument that wasrejected by the Court of Specid Appeds. Bushey, 130 Md. App. & 174-

(continued...)



Inullinsv. Allstate Ins. Co., 340 Md. 503, 667 A.2d 617 (1995), we summarized therules
for interpretation of insurance policies that apply here. There we said:

"InMaryland, insurance policies, like other contracts, are condrued asawholeto
determine the parties intentions. Cheney v. Bell National Life[Ins. Co.], 315 Md.
761, 766-67, 556 A.2d 1135[, 1138] (1989). Words are given their ‘customary,
ordinary, and accepted meaning,' unlessthereisanindication that the partiesintended to
use thewordsin atechnical sense. 1d., see also Chantel Associatesv. [Mount]
Vernon [Firelns. Co.], 338 Md. 131, 142, 656 A.2d 779[, 784] (1995). 'A word's
ordinary sgnification istested by what meaning areasonably prudent laypersonwould
attachto theterm." Bausch & Lomb[Inc.] v. Utica Mutual [Ins. Co.], 330 Md. 758,
779,625A.2d 1021, 1031] (1993). If thelanguagein aninsurance policy suggetsmore
than one meaning to areasonably prudent layperson, it isambiguous. Collier v. MD-
Individual Practice[Assn], 327 Md. 1, [6,] 607 A.2d 537[, 539] (1992); Pacific
Indem. [Co.] v. Interstate Fire & Cas. [Co.], 302 Md. 383, [389,] 488 A.2d 486,
489] (1985). A termwhichisdear inone context may beambiguousin another. Tucker
v. Fireman's Fund Ins. Co., 308 Md. 69, 74, 517 A.2d 730[, 732] (1986); Bentz v.
Mutual Fire[, Marine & Inland Ins. Co.], 83 Md. App. 524, 537,575 A.2d 795,
801] (1990).

"Wheretermsare ambiguous, extrindc and parol evidence may be congdered to
ascertaintheintentions of theparties. Cheney, supra, 315Md. at 766-67, 556 A.2d
[at 1138]. 'Maryland does not follow the rule, adopted in many jurisdictions, that an
insurance policy isto be condrued most strongly againg theinsurer.' 1d. Nevertheless,
'If no extringic or parol evidence isintroduced, or if the ambiguity remains after
consderation of theextringc or parol evidencethat isintroduced, it will be construed
agang theinsurer asthe drafter of theinstrument.' 1d.; seealso, e.g., Callier, supra,
327 Md. at 5-6, 607 A.2d [at 539]; Mut[ual] Fire, Marine & Inland Ins. [Co.] V.
Vollmer, 306 Md. 243, 251, 508 A.2d 130[, 134] (1986); S. Paul Fire& Mar. Ins.
[Co.] v. Pryseski, 292 Md. 187, 193-96, 438 A.2d 282[, 285-87] (1981); Truck Ins.
Exch. v. Marks Rentals, 288 Md. 428, 435, 418 A.2d 1187[, 1191] (1980);

?(...continued)
77,745 A.2d at 447-48.
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Aragonav. . Paul Fire& Mar. Ins. [Co.], 281 Md. 371, 375, 378 A.2d 1344,
1349] (1977)."

Id. at 508-09, 667 A.2d at 619.

Northern'spalicy contains"COMMON POLICY DECLARATIONS' which, by aPolicy Change
Endorsement, identify thenamedinsured as"William B. Bushey t/aBushey'sAutomoative” Thepalicyis
dividedintothreesections. aproperty sectioninsuring the building out of which the bus nesswas conducted
andinsuring persond property stored inthat building, acrime section insuring againg theft and employee
dshonety, anda"COMMERCIAL AUTO COVERAGE PART." The"GARAGE DECLARATIONS'
of that partinquireastothe" Form of Business," followed by four blocksrespectively labded " Individud,"
"Partnership,” "Corporation,” and"Other." Theblock identifyingtheformof businessas”Individud" was
checked.

The"GARAGEDECLARATIONS' contain achart congsting of four columns, " Coverages,”
"Covered Autos™ "Limit," and"Premium.” Among the coverages offered and purchased were" Uninsured
Motorigts' and"Underinsured Motorigs." Under the" Covered Autos' column, onthelinesreferringto
UM/UIM coveragewereinserted thenumerals"26" and "32." Theseinsertionswere pursuant toa
directionunder theheading, "Covered Autos," reading: "(Entry of oneor moreof the symbolsfromthe
COVERED AUTOS Section of the Garage Coverageform showswhich autosarecovered autos).” The
"GARAGE COVERAGE FORM" in "Section | - Covered Autos' converts code "26" to

"OWNED'AUTOS SUBJECT TOA COMPULSORY UNINSURED MOTORISTS
LAW." Only those'autos you own that because of thelaw in the Sate wherethey are
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licensad or principally garaged arereguired to have and cannot rgect Uninsured Motorigs
Coverage ...."

Thepolicy dso containsavehicleschedule' which lisgsthreevehicles a1994 Ford Explorer, a
1984 Ford Pickup, and 21986 Ford "Rollback." Each of theseis described on the schedule as " Titled to
Business."

Saction |1 of the Commercid Auto Coverage Part of the policy dedswith liability coverage, 8111
with garage keeperscoverage, 81V with physicd damage coverage, 8 V with garage conditions, and 8
VIwithdefiniions In8VI1 "Insured meansany person or organization qualifying asaninsuredintheWho
Isan Insured provision of the gpplicable coverage” The Commercid Auto Coverage Part of the policy
containsanumber of endorsements, e.g., auto medica paymentscoverageand a"Maryland Personal
Injury Protection Endorsement.” Our principa concern hereiswith theendorsement titled, "Maryland
Uninsured Motorists Coverage” (the Endorsement).

The Endorsement is headed by anaticereading, "THISENDORSEMENT CHANGES THE
POLICY. PLEASEREAD IT CAREFULLY." Immediatdy bdow itstitle the Endorsement reads "For
acovered 'auto' licensed or principaly garaged in, or 'garage operations conducted in Maryland, this
Endorsement modifiesinsurance provided under thefollowing." Induded among'thefallowing" arethe
"BUSINESS AUTO COVERAGE FORM" and the "GARAGE COVERAGE FORM."

Basad on the above provisons, Northern arguesthet the UM/UIM coverageislimited to daimeants

who suffer bodily injury while occupying acovered vehicle. Northern's pagition, however, doesnot take

At ord argument in this Court wewere advised by counsd for Northernthat code 32" hasno
relevance to the issues in this case.
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into account the provisions of the policy, set forth below, on which the Petitionersrely. Part "A.
COVERAGE" of the Endorsement providesin 1 asfollows:
"Wewill pay dl sumstheinaured islegdly entitled to recover as damagesfrom the owner
or driver of an 'uninsured motor vehicle" The damages must result from ‘bodily injury’
sustained by the 'insured' ... caused by an 'accident' ...."*
Part B defines "WHO IS AN INSURED" under the Endorsement. Part B reads:
"l.  You.
"2.  Ifyouarean individual, any ‘family member.'
"3.  Anyonedse'occupying acovered 'auto or atemporary subdtitutefor acovered
‘auto’. The covered 'auto’ must be out of service because of its breakdown,

repair, loss or destruction.

"4.  Anyone for damages he or sheis entitled to recover because of 'bodily

injury' sustained by another 'insured'.
(Emphasis added).

The Endorsement, in Part F, presents"ADDITIONAL DEFINITIONS [a]s used in this
endorsement.” Paragraph 1 of Part F definestheterm ™ [flamily member” as"aperson related to you by
blood, marriage or adoption who is aresident of your household, including award or foster child."

Theexdudonsfrom UM/UIM coverage under thepalicy areset forthin Part C of the Endorsement
which, in relevant part, excludes:

"3.  'Bodily injury' sustained by:

By definitionin Part F, 4 an"uninsured motor vehide' indudesan " underinsured motor vehide."
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a  Youwnhile'occupying or when struck by any vehicle owned by you thet
isnot acovered 'auto’ for Uninsured Motorists Coverage under this
Coverage Form;

"b.  Any‘family member' while'occupying' or when struck by any vehicle
owned by that ‘family member' that is not a covered 'auto’ for
Uninsured Motorists Coverage under this Coverage Form; or

c.  Any'family member' while'occupying' or when struck by any vehicle
owned by you that isinsured for Uninsured Motorists Coverage on a
primary basis under any other Coverage Form or policy."

(Emphasis added).

Petitioners reading looks primerily to Part B of the Endorsement. Petitioners say that the named
insured (Y ou") isBushey, anindividud, and that Mirandawasa"family member." Accordingly, Miranda
wasan"insured” under theinsuring dause of the Endorsament, thereisno exdusion that gppliesto her, and
the UM/UIM coverage gopliestothedam of her etate. Smilarly, and assuming that Susan'sestate would
beliableto the Parents, thewrongful deeth daim of the Parentsisbecause of the"bodily injury” sustained
by Mirandaand would be covered by Part B, {14 of the Endorsement. Miranda's"bodily injury" isnot
excluded from the UM/UIM coverage because, although shewas occupying an auto that wasnot a
coveredauto, theexcusonfor damshby afamily member injured whileoccupying anon-covered vehicle
issubject to thefurther limitation that the non-covered vehicle be owned by theinjured family member.
See Endorsement, Part C, § 3.b.

Northern'sreading of the policy, under which theentire Endorsementislimited by itsintroduction
toa"covered 'auto” renders Part B, 11 3 redundant. If, regerdless of relationship to the named insured, dll

clamantsfor UM/UIM benefits must have been occupants of a"'covered auto,” it becomestotally

unnecessary to specify in Part B, ] 3 that payment of those benefitsfor "anyoneese," i.e., other thanthe
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namedinsured or a"family" member of the named insured, depended on "'occupying' acovered 'auto.™
Smilarly, it would have been unnecessary to excludefrom"[b]odily injury” in Part C, 3.b aninjury
sudtaned by afamily member in "any vehicde owned by thet family member that isnot acovered 'auto,™
if occupying any non-covered auto, in and of itself, would exclude coverage.
Thereferencesto covered autosin the generd structure of the policy onwhich Northern rdies at
best creaste an ambiguity. No extrindc evidence has been offered to resolve the ambiguity. Accordingly,
if Bushey istheinsured andif Mirandaisa'family member," thereis coverage, becausethe ambiguity, if

any, concerning occupying a"covered 'auto™ is resolved against Northern.
B

The"you" of the palicy isnot abusnessentity separatefrom Bushey. Theamendment tothepolicy
identifiestheinsured as"William Bushey tfaBushey's Automoative Repair.” Northern does not dispute thet
Bushey'sAutomotive Repair isasole proprietorshipwholly owned by Bushey. Neverthdess Northern
arguesthat the policy wasacommercia policy issuedfor abusinessand thet it did not cover Bushey as
anindividual. Northern's argument, simply put, iswrong.

Thesole proprietorship form of business provides' completeidentity of the busnessentity with the
proprietor himself ...." 1 Z. Cavitch, Business Organizations 8 1.04[1], at 1-23 (Matthew Bender
2000). "Bushey'sAutomotive Repair” hasno legd exigtence gpart from itsowner, Bushey. See Romans
v. State, 178 Md. 588, 597, 16 A.2d 642, 646 (1940), cert. denied, 312 U.S. 695, 61 S. Ct. 732,
85L. Ed. 2d 1131 (1941) ("If thereisno Satute to the contrary, aperson may adopt any name by which

hemay becomeknown, and by which hemay transact business and execute contractsand sue or be sued.

And thiswithout regard to histrue name. Hence, if aperson adopt or assume aname whereby he becomes
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known, S0 thet the adopted or assumed nameis sufficient for hisidentification, hemay be prosecuted in his
adopted or assumed name." (Citations omitted)).

Numerous deciSonsrecognizein theinsurance context the identity of the sole proprietor withthe
trade name adopted by the sole proprietor. See O'Hanlon v. Hartford Accident & Indem. Co., 639
F.2d 1019, 1025 (3d Cir. 1981) ("We[hald] ... that where an insured purchases apalicy in atrade name,
the policy will be viewed asif issued in hisgiven name'); Duval v. Midwest Auto City, Inc., 425 F.
Supp. 1381, 1387 (D. Neh. 1977), aff'd, 578 F.2d 721 (8th Cir. 1978) (" The designation 'd/b/d means
‘doing businessas but ismerely descriptive of the person or corporation who does businessunder some
other name. Doing business under another name does not create an entity distinct from the person
operating the business'); Pinkerton's, Inc. v. Superior Court of Orange County, 49 Cal. App. 4th
1342, 57 Cdl. Rptr. 2d 356, 360 (1996) ("Useof afictitious name does not creste aseparate legd entity™);
Providence Washington Ins. Co. v. Valley Forge Ins. Co., 42 Cal. App. 4th 1194, 50 Cal. Rptr.
2d 192, 195 (1996) ("Thebusnessnameisafiction, and so too isany implication thet thebusnessisa
legd entity separate from itsowner"); Chmielewski v. Aetna Cas. & Qur. Co., 218 Conn. 646, 591
A.2d 101, 113 (1991) ("We dso agree that one who operates a business under atrade nameis
nonetheless an individua insured under apolicy issued in that trade name"); Samplesv. Georgia Mut.
Ins. Co., 110 Ga. App. 297, 138 S.E.2d 463, 465-66 (1964) (Exclusion from coveragefor temporary
subdtitutevehicleof any vehideowned by spousegpplied to excludevehidetitled in pousestradename);
Georgantasv. Country Mut. Ins. Co., 21211l. App. 3d 1, 156 11I. Dec. 394, 570 N.E.2d 870, 873
(1991) ("Theuniversd ruleisthat the sole proprietor is persondly responsiblefor the activities of the

busness'); Trombley v. Allstate Ins. Co., 640 So. 2d 815, 817 (La. Ct. App. 1994) ("[A] trade name
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hasno separate existence gpart fromtheindividua doing businessunder thet tradename”); Gabrelcik v.
National Indem. Co., 269 Minn. 445, 131 N.W.2d 534, 536 (1964) ("Whether thevehideisregigered
inthe husband'sname or in the name of the businesswhich he owns and operatesasasole proprietorship,
theresultisthesame; namdy, that thisvehicdlewasowned by theinsured'sspousewhoresded inthesame
household"); Carlson v. Doekson Gross, Inc., 372 N.W.2d 902, 905 (N.D. 1985) ("A sole
proprietorship which is conducted under atrade nameisnot aseparate legd entity"); Recaldev. ITT
Hartford, 254 Va 501, 492 S.E.2d 435, 438 (1997) ("Theweight of authority in other jurisdictionshas
applied the concept that theindividual owner and the proprietorship areasingle entity ininsurance
contexts'). Cf. Consolidated American Ins. Co. v. Landry, 525 So. 2d 567, 569 (La. Ct. App.
1988) ("[ Thepolicy] clearly providescoverage... only with respect to hissole proprietorship”); Hertz
Corp. v. Ashbaugh, 94 N.M. 155, 607 P.2d 1173, 1175 (Ct. App. 1980) ("[Proprietor], individualy,
was not the 'named insured under the palicy, and any vehicle owned by [the proprietor] individudly was
not avehicle owned by the[proprietor d/b/asole proprietorship], for purposes of application and
construction of the insurance policy").

Northern primarily relies upon Jensen v. United Fire & Cas. Co., 524 N.W.2d 536 (Minn.
Ct. App. 1994), adecison that interpreted precisay the same language used in the Endorsement. In
Jensen, atwelveyear old girl, Katie Jensen, suffered savereinjurieswhileriding in an uninsured pickup
truck, owned by thefather of afriend, that wasinvolved inasingle-vehicleaccident. Id. at 537. The
commercia policy inissuein that case provided:

"Wewill pay dl sumsthe‘insured islegaly entitled to recover as compensatory

damagesfromtheowner or driver of an'uninsured or ‘underinsured motor vehicle caused
by an ‘accident.™
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Id. &t 539. Thededarationspageidentified the"Named Insured” as"EAGLEEXCAVATING ENSEN
ROGERDBA." Id. & 539-40. The policy then described an"'insured™ as. "™'1. You. 2. Ifyouarean
individual, any "family member."™ 1d. at 540. TheMinnesotaintermediate gppellate court held that
"Eagle Excavating, the named insured in this ‘commercid’ policy, isnot anindividud; it isabusiness.
Hence, the policy doesnot gpply to Katie Jensen and summary judgment for United Firewas proper.” 1d.
No authority was cited in support of this conclusion.

Thefew reported casesthat ded specificaly withUM/UIM coveragein policiesnaming asole
proprietorship astheinsured find, with the maor exception of Jensen, that thelanguagereferring tofamily
membersintheuninsured motorist endorsement rendersthepolicy ambiguous. For example, in American
Bankersins. Co. v. Sack, 208 N.J. Super. 75,504 A.2d 1219 (Law Div. 1984), the policy had been
Issued to MobileWash Systems, abus nessthat was asole proprietorship, but theindividua owner was
not named inthe palicy. The sole proprietor's son wasinjured while a passenger in anon-covered truck,
owned by another person, and not used in the business of M obile Wash Systems. The son sought to
recover uninsured motorist benefitsunder the policy issued to Mobile Wash Systems. 1d. at 1219. In
holding that the policy provided UM/UIM coverage for the proprietor's son, the Court stated:

"Theissuance of aninsurance policy to atrade-namebusnessgivesriseto disputes
regarding coveragein the absence of clarifying language. Itisclear that nowhereinthe
insurance policy issued by plantiff to Mobile Wash Sysgemsisit expresdy Sated thet the

policy ispurdy for commercid use. ItemNo. 6 of the policy Satesthat the purposesfor

which the automobiles are to be used are ‘pleasure and business.” The definition of

'insured' inthe UM endorsement reads asif the named insured isanatura person. There
Isaso no expressexcluson of family members of unincorporated business enterprises.”
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Id. & 1221. Therefore, theNew Jersey court found that the policy wasambiguousand condtrued it againgt
theinsurer. 1d.

InPurcdl v. Allstate Ins. Co., 168 Ga. App. 863, 310 S.E.2d 530 (1983), a"'business auto
policy™ wasissued to "'Purcell Radiator Serv.," identified inthe policy asan ™'individud' business.”
Purcell, 310 S.E.2d at 531. Thewife of the business owner had been struck as a pedestrian by an
underinsured vehicle. 1d. Sheclamed under the UIM coverage asa"family member" of the named
insured. Finding that thelanguageregarding ™family members™ did " not demondratethat theintent of the
policy was not to afford the [personal] coverage sought,” id. at 532, the court continued:

"Whileit istrue that the endorsement providesthat it is effective 'if' the named
insuredisanindividud, thereis no explanation asto why such an endorsement would be
included ina'business auto’ policy issued to an ‘individud' busness. No explanation for
theincdluson of thisendorsement isreadily gpparent except the reasonable inference that

the intent was to make what would otherwise be a'business auto policy' issued to an

individual’ businessin effect a'persond’ policy for at least some coverages afforded

thereunder."
Id. at 532.

Somewhat analogousisAetna Cas. & Sur. Co. v. Hartford Accident & Indem. Co., 74 Md.
App. 539, 539 A.2d 239 (1988), invalvinga" Garage Policy™ issued by Hartford to"'Sidney H. Cohen&
Consumer Rent-A-Car tfaWholesale Heaven.™ Id. at 543, 539 A.2d at 241. Hartford contended that
the policy unambiguoudy provided liability coverage soldy for the garage businessknown asWholesde
Heaven. |d. Aetnaargued that the policy unambiguoudy provided liability coverageto Cohen, asan
individud, becausethe declarations contained an "' X" next tothe " Individud" designation and principaly

because the endorsement for persona injury protection provided individua coveragefor membersof

Cohen'sfamily by usng apersona insuranceform. Id. at 545-46, 539 A.2d at 242-43. The Court of
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Soecid Appedsfound that the referenceto family membersrendered the policy ambiguous so thet the trid
court properly dlowed extringc evidence to be introduced by Hartford. 1d. Thus, judgment on ajury
verdict in favor of Hartford was affirmed.

Northern refersusto certain casesinvol ving corporationsasthe named insured where courtshave
held thet the palicy'sindusion of family membersasadditiond insuredsdid not resuit in coverage. Initidly
wenotethat thereisaconsderable body of authority holding thet indluding family membersas additiona
insuredsina policy issued to a corporation as named insured does result in coverage for the family
members, see, e.g., Hawkeye-Security Ins. Co. v. Lambrecht & Sons, Inc., 852 P.2d 1317, 1319
(Colo. Ct. App. 1993); Ceci v. National Indem. Co., 225 Conn. 165, 622 A.2d 545, 550 (1993);
Home Folks Maobile Homes, Inc. v. Meridian Mut. Ins. Co., 744 SW.2d 749, 750 (Ky. Ct. App.
1987); Carrington v. &. Paul Fire & MarineIns. Co., 169 Wis.2d 211, 485 N.W.2d 267, 270
(1992), or for the officers, shareholders, and employees, see, eg., Hager v. American West Ins. Co,,
732 F. Supp. 1072, 1075 (D. Mont. 1989); King v. Nationwide Ins. Co., 35 Ohio St. 3d 208, 519
N.E.2d 1380, 1384 (1988). We nead not expressany opinion on thissplit of authority becausethe policy
before uswasissued to asole proprietor. Consequently, the decisonsrelied upon by Northern are not
on point.

[lustrative of the casesrelied upon by NorthernisEconomy Preferred Ins. Co. v. Jersey
County Constr., Inc., 246 11l. App. 3d 387, 186 11l. Dec. 233, 615 N.E.2d 1290 (1993). Therethe
languagein a"Preferred Business Auto Policy™ issued to "' Jersey County Condruction, Inc.” interms
extended uninsured motorist benefitsto "'family members™ 615 N.E.2d at 1292. Onthefollowing

rational e the court held that the policy did not insure the family of the corporate president.
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"[W]ereach the condusion that theinsurance policy wasnot ambiguous. Indoing so, after
congdering thiscaseand the othersdited herain, we cannot hep but question why theform
policies have not included awarning that the ‘family member' reference does not apply
when the insured is a corporation or similar-type nonfamily entity.

"Thepolicy provides UM coverage bendfitsfor those authorized drivers of the
insured vehicles. Thus, if family members were driving the vehicles, they would be
covered. However, it fill gppearsthat family members isanullity whentheinsuredisa
corporation. Regardless, thepalicy liststhe corporation astheinsured of the 'Preferred
BusnessAuto Policy.” Tosay thepalicy insured Nelson Miller, and thereby indudeshis
family, would result in arewriting of the palicy. The named insured isnot ambiguous;
corporations cannot havefamily members. Wehold thet thepalicy isnot ambiguousand
that the trial court's decision wasin error."

Id. at 1293-94.

In the case before us the Endorsement reasonably may be read asintended for use where the
named insured iseither acorporation or asole proprietorship. The concern expressed by thelllinoiscourt
isaddressad in the Endorsement by the introductory conditiond clausein Part B, 12, "If you arean
individual."

Huebner v. MS Ins. Co., 506 N.W.2d 438 (Iowa 1993), aso cited by Northern, gives support
to Petitioners argument. That decison held thet achild wasnaot entitled to underinsured maotorist coverage
under abusnessauto policy issued to hisfather's corporateemployer. 1d. at 439. Thedecison, however,
provided the following limitation:

"We are not persuaded that the result should be otherwise by the reasons

expressed in the Decker [v. CNA Ins. Co., 66 Ohio App. 3d 576, 585 N.E.2d 884

(1990)] or Carrington [v. &. Paul Fire& Marinelns. Co., 169 Wis. 2d 211, 485

N.W.2d 267 (1992)] decisons. Those casesfound, improperly webdieve, that alatent

ambiguity isgenerated from using 'family member' language in policiesissued to

corporations. Webdievethat theonly thing that thismarketing practice suggestsisthat

MSl'sbusness auto policieswere dso written 0 asto be marketable to ether individua
proprietorshipsor to corporations. Assuming that individual proprietorshipsreceived
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certain coveragesthat corporationsdid not, that isso only becausethe contract specifies
that it isso."

Id. & 441. Inotherwords, intheview of thelowacourt, theingpplicability of the coverage provisonin
policiesissued to corporateinsuredswould not makethe coverageingpplicablein policiesissued to sole
proprietor insureds.”

For thesereasonswe hold that thenamed insured ('Y ou") was Bushey, anindividud, and thet the
trade name was nothing more than the name under which he chose to do business as an individual.

C

Northern hasraised anissue that was not decided by the courtsbelow. That issueiswhether
Mirandawasa"family member." Thedefinition of that termin Part F, § 1 of the Endorsement requiresa
family member to be"aresdent of your household." It gopearsthat Susan and Mirandasiayed & the home

of their grandparents on school days during the school year. Northern has preserved its opportunity to

*The remaining casesrdlied upon by Northern dso involved policiesissued to corporations. See
Marcellov. Moreau, 672 So. 2d 1104, 1105 (La. Ct. App. 1996) ("While this language may be
unnecessary and superfluousit isobvioudy irrdevant Snce the named insured isacorporaion”); Barnes
v. Thames, 578 So. 2d 1155, 1163 (La. Ct. App.), writ denied, 577 So. 2d 1009 (1991) ("Sincethe
named isacorporaion, Danid cannot berdaed by blood, adoption, or marriage to the named insured');
Royal Ins. Co. v. Bennett, 226 A.D.2d 1074, 642 N.Y .S.2d 125 (1996) (UM/UIM claim by sole
stockholder of named corporateinsureds); Truncdi v. Fireman'sFund Ins. Co., 208 A.D.2d 826, 618
N.Y.S.2d 50, 50-51 (1994) (denying underinsurance benefitsto daughter of corporation'sowner because
corporate policy provided coveragefor "'owned autosonly™); Kittsv. UticaNationd Ins Group, 106 Ohio
App. 3d 692, 667 N.E.2d 30, 31 (1995), appeal denied, 74 Ohio St. 3d 1513, 659 N.E.2d 1289
(1996) ("There, ashere, thepolicy language clearly differentiated between corporate entitiesand
individuals'); Grain DedlersMut. Ins. Co. v. McKee, 943 SW.2d 455, 459 (Tex. 1997) (relecting
argument thet referencesto family membersin policy issued to corporation provided coveragefor sole
shareholder'sdaughter). Recently, anintermediate gppdlate court inlllinoisreached asmilar conclusion.
Rohev. CNA Ins. Co., 31211l. App. 3d 123, 244 11. Dec. 442, 726 N.E.2d 38, 43 (2000) (holding
bus nessautomobile palicy issued to acorporaion did not provide uninsured motorist coveragefor owner's
son).
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contend thet, under the Maryland law of resdency, Mirandawas not aresident of Bushey'shousehold.
Accordingly, our mandate will remand for a determination of thisissue.

I

In§ A.1of the Endorsement, theinsuring provison, Northern promisesto pay "dl sumsthe
'insured'islegdly entitled to recover asdamagesfrom theowner or driver of an'uninsured maotor vehicle™
Initsanswer to the declaratory judgment action Northernraised the issue of parent-child immunity. In
effect, Northern assarted that the definition of an"insured” in Part B, 114 of the Endorsement ("Anyonefor
damageshe or sheis entitled to recover because of 'bodily injury’ sustained by another ‘insured™) did not
apply to the Parents wrongful death claim againgt Susan because of immunity. In responsethe Parents
asked this Court to abrogate parent-child immunity wherethe dlam is covered by automobile ligbility
insurance and particularly where the defendant is deceased.

Since adopting, asamatter of Maryland common law, the doctrine of parent-childimmunity in
Schneider v. Schneider, 160 Md. 18, 152 A. 498 (1930), and applying it in Yost v. Yost, 172 Md.
128, 190 A.2d 753 (1937), this Court consstently has refused wholly to abrogate the doctrine. See
Eaganv. Calhoun, 347 Md. 72, 81, 698 A.2d 1097, 1102 (1997); Renko v. McLean, 346 Md. 464,
480-81, 697 A.2d 468, 476 (1997); Warren v. Warren, 336 Md. 618, 626, 650 A.2d 252, 256-57
(1994); Smithv. Gross, 319 Md. 138, 145, 571 A.2d 1219, 1222 (1990); Fryev. Frye, 305 Md.
542, 543, 505 A.2d 826, 827 (1986).

Thedoctrineislimited to damswherethe child in therdaionship wasunemanci pated at thetime
of thealeged wrongful conduct. Waltzanger v. Birsner, 212 Md. 107, 125-26, 128 A.2d 617, 626-27

(1957). Todate, we haverecognized three other limitationson thedoctrine. It doesnot goply tothedam
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of achild against aparent who killed the other parent under circumstances constituting voluntary
mand aughter or murder. Eagan, 347 Md. at 84-85, 698 A.2d at 1103-04. Eaganisan extension of
the exception to the doctrine gpplied in Mahnke v. Moore, 197 Md. 61, 77 A.2d 923 (1951), where
achild"suffered crud or unusualy maicious conduct at the handsof aparent.” Renko, 346 Md. a 468
n.4, 697 A.2d a 470 n.4. Nor doesthe doctrine confer immunity on the business partner of the parent of

aninjured child. Hatzinicolasv. Protopapas, 314 Md. 340, 357-59, 550 A.2d 947, 956 (1988).

Inaddition toitsgpplication of the doctrinein theingant matter, the Court of Specid Appedshas
brought the parent-child immunity defenseto bear in Shell Gil Co. v. Ryckman, 43Md. App. 1, 3, 403
A.2d 379, 380-81 (1979), Montz v. Mendal off, 40 Md. App. 220, 221, 388 A.2d 568, 569 (1978),
Sanford v. Sanford, 15 Md. App. 390, 395, 290 A.2d 812, 816 (1972), and Latzv. Latz, 10 Md.
App. 720,730, 272 A.2d 435, 440-41, cert. denied, 261 Md. 726 (1971). Federal courts, onissues
governed by Maryland law, have held the defense to be dispositive. See Sherby v. Weather Bros.
Transfer Co., 421 F.2d 1243, 1246 (4th Cir. 1970); Villaret v. Villaret, 169 F.2d 677,678 (D.C.
Cir. 1948); Zaccari v. United States, 130 F. Supp. 50, 53 (D. Md. 1955). In the case before uswe
decline, once again, to accept the invitation totally to abrogate this well established doctrine.

A more substantial issueis presented by the Parents argument based upon the relatively
Ingtantaneous death of Susan in the same accident which caused the desth of Mirandafive dayslater.
Although this Court hasgiven anumber of reasonsasabassfor parent-child immunity, "[o]ur primary
concarnwith regard to mettersinvolving the parent-child raionship [ i the protection of family integrity

and harmony and the protection of parentd discretioninthedisciplineand careof thechild.” Frye, 305
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Md. a 551, 505 A.2d a 831. Parents submit that the public policy which the immunity isintended to
support isnon-exisent under the drcumdances of theingtant matter wherethereisno family relaionship
to preserve because the dleged tortfeasor isdead. Thisargument, that deeth had terminated the parent-
child rdationship, wasmadein Smith, 319 Md. 138, 571 A.2d 1219, but we were not required directly
to addressthe argument under thefactsin that case. Mahnke, 197 Md. 61, 77 A.2d 923, and Eagan,
347Md. 72,698 A.2d 1097, aretheonly other Maryland decisionsinvolving parent-child immunity in
which oneof themembersof therdevant family rdationshipwaskilledintheoccurrencegiving risetothe
claim.

Smithinvolved the deeth of achild whose parentswereunmarried. Thechild, wholivedwith his
mother, waskilledin an accident whileriding asapassenger inacar alegedly negligently operated by the
father. ThisCourt, over adissent, affirmed adismissa of the action basad on parent-child immunity asit
relaed to cartain requirements of thewrongful deeth Satute, currently codified as Maryland Code (1974,
1998 Repl. Vol.), 88 3-902(a) and 3-901(e€) of the Courtsand Judicial ProceedingsArticle(CJ). CJ8
3-902(q) createsthe cause of action by providing that "[a]n action may be maintained against aperson
whosewrongful act causesthe death of another.” "Wrongful act” isdefined in CJ8 3-901(€) tomean"an
act, neglect, or defaultincluding afe oniousact which would have entitled the party injured to maintainan
action and recover damagesif deeth had not ensued.” We pointed out in Smith, by citing decisonsof this
Court rendered asearly as 1880, thet the"party injured” isthedecedent. Smith, 319Md. at 143n.4,571
A.2d a 1221 n.4. Wefurther cited decisons rendered from 1877 to 1969 holding that the defenses of
contributory negligenceand assumption of therisk on the part of the decedent bar the survivor'swrongful

desthactdam. 1d. a 144-45,571 A.2d a 1222. Conssquently, in addressing the parent-child immunity
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defense, welooked to the rel ationship between the decedent and the tortfeasor to determinewhether the
decedent could "maintain an action and recover damages if death had not ensued.” CJ 8 3-901(e).

The plaintiff-mother in Smith, looking at the parent-child relationship asif desth had not ensued,
argued that there was no relationship to protect because the child never lived with hisfather. Wesad,
however, that " [r]ightsand obligations, privilegesand duties--thed ementsof parenthood--exi sted between
thefather and child despitethat the child lived with hismother fromthetimeof hisbirth until hisdesthand
never livedwith hisfather." Id. at 147,571 A.2d at 1223. Consequently, thefather wasimmunefrom
the suit.

Smith never directly addressed the effect on theimmunity doctrine of thetermination of the
rel ationship of parent and child by the child'sdegth in the accident because thedecision turned on the
requirement of thewrongful deeth Satute that the viability of the daim of theinjured party betested asif
desth had not ensued. Thismeadetherdevant period of therelationship between father and sonthe period
before the accidental death and not after it. In theinstant matter theinjured personis Mirandaand the
adleged tortfeasor isSusan. If desth had not ensued Mirandacould sue Susan. Thereisnointer-gbling
Immunity.

Mahnke, 197 Md. 61, 77 A.2d 923, was not awrongful death case, dthough thefactswerethat
the plaintiff'smother had been murdered by her father who, oneweek later, committed suicide. Both
killingstook placeintheimmediate presence of the plaintiff. 1tissufficent for present purposesto notethet
this Court characterized thefather's acts as "atrocious. 1d. at 63, 77 A.2d at 923. Thetheory of the
plantiff'scasewasthat "asaresult of her father'sactsand the conditionsthereby created towhich shewas

subjected, she has suffered shock, mental anguish and permanent nervousand physicd injuries” Id. We
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held that parent-child immunity did not apply under the facts presented in Mahnke. We reasoned that
"there can be no basisfor the contention that the daughter's suit against her father's estate would be
contrary to public palicy, for the smple reason that thereisno homea dl inwhich discipline and tranquility
aretobepresarved.” 1d. a 68, 77 A.2d & 926. Thefactsof the case showed a" complete abandonment
of the parentd rdation” and thet "the rule giving him immunity from suit by the child, on the ground that
disciplineshould bemaintained inthehome, cannat logically beapplied, for when heisguilty of such acts
he forfeits his parental authority and privileges, including hisimmunity from suit.” Id.
Mahnke formed the foundation for our recent decison in Eagan, 347 Md. 72, 698 A.2d 1097.
Eaganinvolved awrongful desth action. Theplantiffswerethe children of amaother who had beenkilled
by her hushand, thefather of the children. The children argued that becausetheir mother could have sued
their father innegligence, freeof any spousd immunity defense, thair daimwasnot subject to parent-child
immunity.® Wesaid that the children'sclaim "isnot derivativeinthe senseasserted," inasmuch asthe
children sought "to recover damagesfor [their] own lossaccruing from the decedent'sdeeth.” 1d. a 82,
698 A.2d at 1102. Thus, the effect of Eagan when coupled with Grossisthat, in addition to the need
of the plaintiff to satisfy the condition of thewrongful desth Satute, i.e., that the clam be onewhich the
injured person could have brought had desth not ensued, this Court will aso look to the relationship
between the beneficid plaintiff and thetortfeasor inawrongful degth action to determinewhether thereis

parent-child immunity.

®Neither the children nor the amicus curiae which sought totd abrogation of parent-child immunity
cited Smith v. Gross.



-21-
Under the drcumstancesin Eagan, where the killing amounted at leest to the crime of voluntary
manslaughter, we held as a matter of law that there was no immunity on the following rationae:

"Whenthedesthisooccas oned by murder or voluntary mandaughter, however, any
remaning raionshipsarefar morelikdy to besufficently shattered to be beyond further
imparment by alawsuit. Theblow isnot just the degth itsdf, or even the hard fact thet it
was caused by the other parent, but rather that the killing was intentional and not the
product of mere cardessness. Added to the psychologicd traumaof that arethelikely
collaterd consequencesof such crimind behavior. Theevidencein thiscase demondrates
thepoint. When thissuit wasfiled, therewas no longer afamily unit; Gladyswas deed,
Johnwasin prison, and Lauraand Kevinwereinthelegd and physcd custody of another
couple. John had no ability to exercise any parentd discretion or control; because hewas
In prison, guardians had been gppointed of the personsand the property of the children.
The persond rdationships between John and the chil dren had soured to the point thet there
waslittle contact between them; John wroteto them from prison, but they did not respond.
Certanly, therewasnoindication of any fraud or colluson between John and hischildren,
and there was no evidence thet resources that otherwise would have been devoted to the
family unit would be depleted by thelawsuit. Indeed, John testified thet hisresourceshed
been depleted indefending thecriminal charge: Inshort, theunderpinningsof theimmunity
doctrine no longer existed."

Id. at 83-84, 698 A.2d at 1103.

Thefactsof the case before us present an even greater lack of underpinningsfor the gpplication
of the parent-child immunity doctrinethen didthefactsin Eagan. The prerequiste of thewrongful desth
gauteissatisfied herebecausetheinjured person, Miranda, could sueher sster. Further, neither family
harmony nor parental disaipline can beafected in any way by the litigation because bath children are deed.
Thewrongful death claim arose in the Parents as beneficid plaintiffs the moment the parent-child
relationship with Susan, the alleged tortfeasor, terminated.

In holding thet parent-child immunity barred the daim of the Parents, the Court of Specid Appeds

relied heavily on a passage from this Court's opinion in Eagan, saying:



-22-

"TheEagan court specificaly declined todlow for animmunity exceptionto acts
of negligence, such as automobile accidents, because:

[A]lthough such tragediesmay well put aseriousstrain on someof the
family relationships, they do not generally destroy a parent-child
relationship. A parent who negligently causesthe death of hisor her
spouse or of achild can still maintain aparent-child relationship; the
family, even initsgrief, can survive.'

"347 Md. 72, 83, 698 A.2d 1097], 1103] (1997) (emphasis added). Wefed condrained
to follow that reasoning ...."

Bushey, 130 Md. App. a 181, 745 A.2d at 450. Eagan was acase in which the children and their
father wereliving. 1t wastheir mother who had beenintentiondly killed. Inthat casethe childrenwere
suing the father who would have had an immunity defense had his conduct been negligent, and not
intentiond. Here, the Parentsarenot suing aliving child, and theabove-quoted rationalefrom Eaganis
inapplicable..

Anather judtification advanced asabas sfor parent-childimmunity is"the prevention of fraud and
colluson." Warren, 336 Md. a 625, 650 A.2d at 255. That risk iscompletely absent intheinstant
meatter. From the liability standpoint the Petitioners have no family members who can testify asto the
happening of the accident. Proof of Susan'sliability, if any, will depend upon physical factsand
independent witnesses. From the stlandpoint of dameges theri<k, if any, of fraud and collusonthat isfaced
by Northern would not seem to be any greeter inthis casethan in any caseinwhich aninsured suesan
insurer on first-party coverage.

Thethird palicy justification acogpted asabad sfor parent-childimmunity is"thethreet thet litigetion
will depletefamily resources™ 1d. & 625, 650 A.2d a 225. Where, ashere, thereisthird-party and fire-

party insurance coverage the referenceisto "the consequences of an award that exceeds available
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coverage.” Renko, 346 Md. a 479, 697 A.2d a 476 (footnote omitted). Thisrisk would seem dmost
cartanly to be non-exigent intheingtant matter. Theoverwheming probability isthat Susan, aseventeen
year old high school student, died intestate. Thusany etate assetsthat would be gpplied to theclam of
the Parents, as creditors, would be assets that would otherwise bepaid by the estate to the Parents, as
distributees, under Md. Code (1974, 1991 Repl. Vol.), 8 3-104(b) of the Estates and Trusts Article.

For these reasons, we hold that parent-child immunity does not bar the Parents daim againg the
Estate of Susan under the facts of this particular case.

I

Thefina matter requiring our atentionisaprocedurd error. Onceaganweare presented with
an goped inadedaatory judgment caseinwhich thetria court failed to enter awritten dedlaration of the
rightsof the parties. Nor did it file any written opinion which could betrested asadedaratory judgment.
Instead, the docket entry and the separate document on which the judgment is set forth recite smply thet
summary judgment was entered in favor of Northern.

"This Court hasreterated time after time thet, when adedaratory judgment action

Isbrought, and the controversy isgppropriate for resolution by declaratory judgment, ‘the

tria court must render adeclaratory judgment.’ Christ v. [Maryland] Department [of

Natural Resources], 335 Md. 427, 435, 644 A.2d 34, 38 (1994) "' [W]here aparty

requests adeclaratory judgment, it iserror for atria court to dispose of the case smply

with ord rulingsand agrant of ... judgment in favor of the prevailing party. Ashton v.

Brown, 339 Md. 70, 87, 660 A.2d 447, 455 (1995), and cases there cited."
Harford Mut. Ins. Co. v. Woodfin Equities Corp., 344 Md. 399, 414-15, 687 A.2d 652, 659
(2997).

Theeror, however, isnot jurisdictiond. ThisCourt may, initsdiscretion, review themeritsof the

controversy and remand for the entry of an appropriate declaratory judgment by the circuit court.
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Compare Maryland Assn of Health Maintenance Organizations v. Health Servs. Cost
Review Commin, 356 Md. 581, 741 A.2d 483 (1999) (remanding for the entry of a declaratory
judgment); Ashton v. Brown, 339 Md. 70, 660 A.2d 447 (1995) (same); Robert T. Foley Co. v.
Washington Suburban Sanitary Comm'n, 283 Md. 140, 389 A.2d 350 (1978) (same) with
Harford Mut. Ins. Co. v. Woodfin Equities Corp., 344 Md. 399, 687 A.2d 652 (remand without
reaching merits of coverage issues).

Accordingly, onremand and after resolution of theissue addressed in Part 1.C, supra, thecircuit
court should enter awritten declaration of the rights of the parties.

JUDGMENT OF THE COURT OF SPECIAL
APPEALSVACATED. CASE REMANDED TO
THAT COURT WITH INSTRUCTIONS TO
VACATE THE JUDGMENT OF THE CIRCUIT
COURT FOR CHARLES COUNTY AND TO
REMAND THIS ACTION TO THE CIRCUIT
COURT FOR CHARLESCOUNTY FORFURTHER
PROCEEDINGS CONSISTENT WITH THIS
OPINION.

COSTSIN THISCOURT AND IN THE COURT OF
SPECIAL APPEALS TO BE PAID BY THE
RESPONDENT, NORTHERN ASSURANCE
COMPANY OF AMERICA.




.25

Concurring Opinion follows:

Eldridge, J., concurring:

| agreethat the judgments below should bereversed, and | concur inPartsl and 111 of the
majority opinion. Furthermore, the mgjority correctly concludesin Part 11 of the opinion that the parents
clamisnot barred by the doctrine of parent-childimmunity. Nonetheless, | do not agree with the mgority
that thereisasound basisfor distinguishing Smithv. Gross, 319 Md. 138, 571 A.2d 1219 (1990). The
public palicy rationaefor not gpplying parent-child immunity in this case, which isthe same public policy
rationaleunderlying our refusal to apply parent-child immunity in Eagan v. Calhoun, 347 Md. 72, 698
A.2d 1097 (1997), cannot be reconciled with the decision in Smith v. Gross. The Smith v. Gross
decision wasnot supported by any enactments of the General Assembly, was not supported by any prior
decisonsof this Court, and was not supported by public policy. Instead of atempting to distinguish Smith

v. Gross, the case should be overruled.
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As discussed by Judge Wilner for the Court in Eagan v. Calhoun, supra, 347 Md. at
74, 76,698 A.2d at 1099, the doctrine of parent-child immunity from suit in tort actionsdid not exist under
English common law or Maryland common law prior to the twentieth century. The doctrinewasinvented
by the Supreme Court of Mississippi in 1891, Hewlett v. George, 68 Miss. 703, 9 So. 885 (1891), and
wasinitialy adopted by this Court in 1930, Schneider v. Schneider, 160 Md. 18, 152 A. 498 (1930).!
The doctrine has never been sanctioned by the General Assembly of Maryland.

The principal public policy in support of the judicially created parent-child immunity
doctrineis*the protection of family integrity and harmony and of parental discretioninthedisciplineand
care of the child . ...” Eagan v. Calhoun, supra, 347 Md. at 75, 698 A.2d at 1099. See, eg.,
Renko v. McLean, 346 Md. 464, 469, 697 A.2d 468, 470 (1997) (“the parent-child immunity doctrine
... sarv[eg] the compelling publicinterest in preserving, under norma circumstances, theinternal harmony
and integrity of thefamily unit and parental authority in the parent-child relationship”); Warrenv. Warren,
336 Md. 618, 626, 650 A.2d 252, 256 (1994) (“We are not willing to open the door to rebellious children
and frustrated parents and allow the courts to become the arbitrator of parent-child disputes and the
overseer of parenta decisions’); Fryev. Frye, 305 Md. 542, 551, 505 A.2d 826, 831 (1986) (“‘the
chief reason’ for therule[ig that ‘ such tort actionswould disrupt and destroy the peace and harmony of
the homewhich isagainst the policy of thelaw,” quoting Watzinger v. Birsner, 212 Md. 107, 126, 128

A.2d 617, 627 (1957)). We have also pointed out that the rule prevents “fraud and collusion” and

I nterestingly, the Supreme Court of Mississippi overruled Hewlett v. George 101 years after
that case was decided. See Glaskox v. Glaskox, 614 So.2d 906 (Miss. 1992).
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prevents “litigation between parents and children [that] would deplete family resources.” Eaganv.
Calhoun, supra, 347 Md. at 75, 698 A.2d at 1099.2

Under circumstanceswherethe public policy reasonsunderlying parent-child immunity in
tort actions have no application, i.e., under circumstanceswhere, at thetime of thetort action, thereisno
parent-minor child relationshipwhichwill bedisrupted by thetort suit, thisCourt hasgenerdly held that the
suit is not barred by the doctrine of parent-child immunity. See Eagan v. Calhoun, supra, 347 Md.
at 76-77,698 A.2d at 1099-1100 (In prior cases, “we essentially adopted theview . . . that, although the
doctrine was useful within the bounds of anormal parent-child relaionship, it had no rationa judtification
where the foundation did not exist”); Warren v. Warren, supra, 336 Md. 618, 650 A.2d 252 (magjority
opinion), 336 Md. 631, 650 A.2d 258 (Raker, J., concurring) (Parent-child immunity doctrine does not
bar a child’s negligence action against his stepparent; as emphasized in the concurring opinion, the
stepparent did not stand in loco parentis to the child); Hatzincolas v. Protopapas, 314 Md. 340,
357,550 A.2d 947, 956 (1988) (Parent-child immunity isinapplicableto atort suit brought by aminor
child againgt her father’ sbusiness partner, even though the father and business partner may have beenjoint

tortfeasors and the partner might be able to obtain contribution from the father, with the Court stating:

*The persuasivenessof these additiond reasonsis questionable. Thus, we have abolished the
doctrineof interspousal immunity intort actionsbased on negligence. SeeDoev. Doe, 358 Md. 113,
120, 747 A.2d 617, 620 (2000); Boblitz v. Boblitz, 296 Md. 242, 462 A.2d 506 (1983). Negligence
actions between spouses present the same danger of fraud and collusion as negligence actions between
parent and child.

With regard to depleting family resources, many alowablenon-tort actionsinvolving
parentsand children present amuch greater danger that family resourceswill bedepleted. Inthecaseof
negligence actions between parent and child, there will normally be liability insurance.
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“Preservation of thefamily interests. . . doesnot require that we extend parent-child immunity to bar any
recovery from a parent’s partner”); Waltzinger v. Birsner, supra, 212 Md. 107, 128 A.2d 617 (An
emancipated child may sue hisor her parent in tort); Mahnke v. Moore, 197 Md. 61, 68, 77 A.2d 923,
926 (1951) (“there can be no basisfor the contention that the daughter’ ssuit against her father’ sestate
would be contrary to public policy, for the smplereason that thereisno homeat al inwhich disciplineand
tranquility areto be preserved”).

The above-cited cases clearly reflect the principle that the court created doctrine of parent-
child immunity is inapplicable where a parent-minor child relationship does not exist and where,
consequently, the public policy underlying the doctrine would not be served. Theonly casein thisCourt
representing an exception to this principle is Smith v. Gross, supra, 319 Md. 138, 571 A.2d 1219.
Smithv. Grossiswholly out-of-step with our other cases dealing with parent-child immunity from tort
suits.

Smith v. Gross, like Eagan v. Calhoun, supra, 347 Md. 72, 698 A.2d 1097, and
the present case, was awrongful death action. Also, asinthe case at bar, there was a count under the
survival statute. Moreover, the actionsin both this case and the Smith case were based on the degth of
aminor child inan automobile accident, alegedly caused by the negligent driving of another family member.
In Smith, the parentswere not married, did not live together asafamily unit, and the child lived with his
mother. The child had never lived with hisfather. A few days after the child’ s second birthday, the father
was driving an automobile with the child as a passenger, and the child died in an accident alegedly caused

by thefather’ snegligent driving. The child’smother, who wasthe personal representative of the child’s
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edtate, brought wrongful death and survival actionsagainst thefather. Thetria court granted amotion to
dismiss based on parent-child immunity, and this Court, in a 5-2 decision, affirmed on that ground.

The plaintiff-appelant’s principa argument in Smith wasthat “the parent-child immunity
doctrineisinapplicableto the case at bar because there is no parent-child relationship to protect.”® The
plaintiff-appellant contended: “The key to theimmunity doctrine is the protection of the parent-child
relaionship. Uponthedeath of theinfant, thisreationshipisextinguished. Theresmply isnorelationship
to protect and no policy reason to invoke the doctrine.”* Reliance was placed on Waltzinger v.
Birsner, supra, 212 Md. 107, 128 A.2d 617, and Mahnke v. Moore, supra, 197 Md. 61, 77 A.2d
923.

ThisCourt rejected the plaintiff-gppellant’ s policy argument in Smith because, according
to the Court, there was aparent-child relationship prior to the tortious conduct and the death. Smith, 319
Md. a 148, 571 A.2d at 1223. The Court pointed out that, under the wrongful death statute, “wrongful
act” isdefined as*“an act, neglect, or default . . . which would have entitled the party injured to maintain
an action and recover damagesif death had not ensued.” Maryland Code (1974, 1998 Repl. Val.), § 3-
901(e) of the Courtsand Judicid Proceedings Article. The Court also pointed out that the surviva statute
refersto “apersonal action which the decedent might have commenced or prosecuted . ...” Code (1974,
1991 Repl. Vol., 2000 Supp.), § 7-401(y) of the Estatesand Trusts Article. Relying on these statutory
provisions, the Smith mgority legped to the conclusion that a* prerequisite” for bringing awrongful degth

or surviva action wasthe ability of the decedent to have brought an action if there had been no deeth. 319

*Briefs September Term 1989, No. 79, appellant’s brief at 3.
‘Id. at 6-7.
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Md. at 149, 571 A.2d at 1224. Since, in the view of the Smith mgority, parent-child immunity would
have precluded atort action by the child against the father if there had been no death, the samejudicialy
created immunity precluded wrongful death and survival actions.

The mgjority today reiteratesthe holding and “reasoning” of Smith. The mgjority states
that thereisa*” requirement of the wrongful death statute that the viability of the claim of theinjured party
be tested asif death had not ensued.” (Slip opinion at 24, emphasis added). Referring to Smith, the
majority continues(ibid.): “Thismadetherelevant period of the relationship between father and son the
period beforethe accidental death and not after it.” The mgority then attemptsto distinguish the present
case from Smith on the ground that, “[i]f death had not ensued[,] Miranda could sue Susan. Thereisno
inter-sibling immunity.” (Ibid.).

Prdiminarily, thereare problemswiththemgjority’ sdistinction of Smithandthemgority’ s
view that the relevant period of the parent-child relationship isthe period before death. Mirandawasa
minor and could not have, herself, brought atort action againgt Susan. If the sstershad not died, the action
againgt Susan, on behdf of Miranda, would have been brought by Miranda s parentswho aso are Susan’'s
parents. See Maryland Rule 2-202(b). Language in this Court’ s opinion in Schneider v. Schneider,
supra, 160 Md. at 22-23, 152 A. at 499-500, the case adopting the doctrine of parent-child immunity,
suggests that the parents, on behalf of Miranda, could not have sued their other minor child, Susan.

Furthermore, if the relevant period of the parent-child relationship isthe period before the
tortious death, then, arguably, both Eagan v. Calhoun, supra, 347 Md. 72, 698 A.2d 1097, and
Mahnkev. Moore, supra, 197 Md. 61, 77 A.2d 923, are incons stent with the instant opinion and with

Smith v. Gross. In addition, this Court emphasized in Eagan, 347 Md. at 82, 698 A.2d at 1102, that
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awrongful death action “isnot derivativein thesense’ that the defenses, or non-defenses, in awrongful

degth action arethe same asthosein atort action if the decedent had lived. The Court in Eagan continued

(ibid.):

“It follows from the fact that the action is a
persona oneto the claimant that theclaimantisordinarily
subject to any defense that is applicable to him or her,
whether or not it would have been applicable to the
decedent. Thus, the fact that [the deceased mother]
would not have been barred by any doctrine of parent-
childimmunity from suing [thetortfeasor father] doesnot

relieve [the children] of that impediment.”

The converse should so apply. Thefact that aplaintiff in atort suit may have been barred by parent-child
immunity from suing the defendant doesnot mean that different plaintiffsin awrongful death action, where
there is no parent-child relationship, should be barred from suing.

More importantly, however, the reasoning of the majority in Smith v. Gross and the
mgority today isfundamentally flawed. Thecritica language from the wrongful death act relied upon by
the mgority, i.e. thereference to an act which would have been the basisfor asuit if there had been no
death, isnot a“prerequisite” or a“requirement” for bringing awrongful death action. Thelanguageis

amply part of thedefinition of “wrongful act,” and isashorthand way of describing the tortious conduct that
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will permit suit. At common law, there was no cognizabletort if death occurred. The referencesto an act
which would have permitted atort suit if there had not been death was employed in thewrongful desth and
survival statutesin lieu of listing basic elements of various torts and basic, established defenses.

Thelanguagein thewrongful death and surviva statutes, referringto an actionif death had
not ensued, wasin the origina wrongful death act enacted by the Generd Assembly in 1852 and wasin
theorigina survival statute enacted by the General Assembly in 1798. See Ch. 299, § 1, of the Acts of
1852; Ch. 101, Subch. 8, 85, of the Actsof 1798. There was no such thing as a parent-child immunity
doctrinein 1798 or 1852. As previoudy discussed, this Court adopted the doctrinein 1930; the Genera
Assembly has never embraced the doctrine. Obvioudy, when the Generd Assembly enacted the surviva
and wrongful death statutesin 1798 and 1852, it did not contempl ate parent-child immunity which was
judicidly created in 1930. The Generd Assembly very likely envisioned basic tort defenses then existing
such as contributory negligence or assumption of therisk. The Legidature also may have contemplated
basic general defensesto various torts which might in the future be adopted pursuant to the authority to
changethecommonlaw. Itisquitedoubtful, however, that the Legidatureintended that ajudicialy crested
defense, designed for certain circumstances because of public policy, would be applied to the entirely
different circumstances addressed by thewrongful death and survival statutes, wherethe public policy
would not be served.

The parent-child immunity doctrine was created solely for the situation involving atort
action between alive parent and alive minor child. A tort suit, otherwise authorized by the law, might
disrupt the parent-child relationship inthissituation. Whenthereisno action between aliveparent anda

live child, and no parent-minor child relationship to be disrupted by the suit, the immunity doctrineis
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obvioudy ingpplicable. 1t was not created by this Court to be gpplied under such circumstances, as shown
by the decisions in Waltzinger v. Birsner, supra, 212 Md. 107, 128 A.2d 617, and Mahnke v.
Moore, supra, 197 Md. 61, 77 A.2d 923. The Smith v. Gross opinion, however, misused statutory
language, enacted long before the adoption of the parent-child immunity doctrine, to apply that doctrine
to a situation where there was no parent-child relationship.

Toreiterate, the parent-child immunity doctrine hasno statutory basis; it wasjudicially
cregted solly for the Stuation where thereis an ongoing parent-minor child relationship which an intervivos
tort action might disrupt. Wherethere exists no ongoing parent-minor child relationship to be disrupted,
thereis utterly no reason to apply the doctrine. Smith v. Gross should be overruled.

Judge Raker has authorized me to state that she joins this concurring opinion.



