Gohari v. Darvish, No. 25, September Term, 2000.

DEFAMATION—QUALIFIED PRIVILEGE IN COMMUNICATIONS BETWEEN
FRANCHISOR/FRANCHISEE—Thecommon|aw providesaqudified privilegetoafranchissewho
givesinformation about aformer employeeto hisfranchisor, a thefranchisor’ srequest, wheretheformer
employeehasagpplied for hisor her franchise. Thistypeof rdaionship fitsinto the commonlaw qudified
privilege to publish to someone who shares a common interest, or to publish in the interest of others.
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John R. Darvish, Respondent, was found ligble by ajury in the Circuit Court for Montgomery



County of defametion of Shahriar Gohari, Petitioner, and of tortiousinterference with acontract that Gohari
had entered to purchase an automobileded ership. Thejury awarded Petitioner compensatory damages
intheamount of $500,000.00for thedefamation dam. Petitioner and Arlington Motors, Inc., Petitioner’s
co-plantiff et trid, dsowereawarded $2,120,000.00 for tortiousinterferencewith the contract. The Court
of Specid Apped svacated the judgment and remanded the caseto the Circuit Court. Accordingtothe
Court of Specid Appeds, Respondent was entitled to anew trid, presumably on both counts, a which
time he would be permitted to assert aqualified privilege defense and to introduce evidence that his
statements about Petitioner weretrue. Darvish v. Gohari, 130 Md. App. 265, 753 A.2d 1 (2000).
We granted Petitioner’ s petition for writ of certiorari, Gohari v. Darvish, 359 Md. 28, 753 A.2d 1
(2000), to consider the following questions:

1. Whether thelaw of quaified privilege should be expanded to protect

abusnessowne’ sdefamatory satementsabout aformer employeewho

seeksto enter acompetitive busnessarrangement with athird party, even

though such statements neither arise in the context of an employer-

employeerdationship nor relateto any common interest of thebusiness

owner and third party.

2. Whether ajury verdict may bereversed whereaqudified privilege

defenseingruction, if given, would not have made any differencetothe

verdict, yet the Court of Specid Apped sfailed to consder whether any

error is harmless.

A. Factual Background

Darvigh, a dl pertinent times, wasthe owner and chief executive officer of Darcars Automotive

Group (Darcars), theumbrdlaorganization of agroup of automotivefranchisesand related enterprises.



In January 1987, Darvish hired Gohari, an accountant by training,* asacomptroller traineea one of the
Darcarsdederships. InJanuary 1988, Darvish promoted Gohari to comptroller of Darcars Toyota, where
hewasresponsblefor oversaaing theaccounting and finandd functionsof thededership. By 1992, Gohari
ascended to the position of senior vice president of the Darcars Automoative Group? and wasidentified as
such on the Darcars Toyota dealer’ s license.

Although Gohari accumulated extens ve experienceinthefinancid and accounting agpectsof the
bus nesses operated under the Darcars umbrelawhile working there, he was not trained in other aspects
of itsoperations. Darvish tedtified that the only training Gohari recaived wasin accounting; Gohari wasnot
provided with any training in sales, service, or any of the other operating departmentsin the Darcars
empire® Because hespecidizedinthefinancid sideof thebusiness, with demanding responsibilitiesthat
Darvish described as“morethan afull timejob,” Gohari did not supervisedirectly the sales, service, or
parts department of Darcars Toyota, nor did he, according to Darvish, ever expressan interegt intraning
to becomeagenerd manager in chargeof supervising those departments® At trid, Gohari agreed that he

had not expressedinterestin becoming agenerd manager becausesuch apositionwould betheeguivaent

! Attrid, Gohari testified that he was a chartered accountant, the European equivdent to aCPA.

2 Gohari tedtified at trid that Darvish aso named him vice president at severd other Darcars
dederships, vice presdent of theentity that sellslifeinsurance productsat the dederships, trustee of the
Darcarsemployees 401K plan, and senior vice presdent of Mariam, Inc., the company that ownsand
operates all of the Darcars dealerships.

3 Davish explained that Gohari did have an automobilesaesman'’ slicense, but only to satisfy a
requirement of the State of Maryland, Department of Motor V ehides, that anyone who drivesacompany
car on adeaer tag must have a salesman’ s license.

* Darvishtegtified that Gohari had shown noiinterest in becoming ageneral manager and that
Gohari did not have enough sales experience to be a general manager.
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of ademoation fromhispogtion assenior vice presdent. When asked whether helacked retall operationd
experience in the business, however, Gohari asserted that he did not lack such experience.”

In August of 1996, Gohari quit hisjobwith Darcars. In November of 1996, he entered into an
agreament with JamesK lineto buy theK line Arlington Toyotaded ership.? Needing Toyota spermission
to consummeatethetransaction, Gohari gppliedto ToyotaMotor Sdes, Inc.’ s(Toyota) locd agent, Centrd
Atlantic ToyotaDidributors, Inc. (CATD), for gpprova to own and operatethe dedlership. According
totesimony at trid, CATD wasrespongblefor examining “the credentid s of theindividud to determine
whether or not [he or she] qualified to be a dealer and/or operator.”

On 2 December 1996, Gohari met with DennisClements, president, and Roy Arminger, deder
development manager, of CATD. Gohari authorized CATD to “inquire, through outsde sources, about
[hig] character, generd reputation and credit history” andto “ obtain and shareinformation from and with
any of itseffiliated entities” At trid, Clementstedtified that he specifically sought and received Gohari’s
permisson to interview Darvish about Gohari’ swork experiencea Darcars Toyota. On 10 December
1996, Clements met with Darvish and inquired about Gohari’ s qudlifications—experience, background,

and capabilities—to ownthe Arlington Toyotafranchise. Later that day, Clementsaso metwith Klineto

>Withregard to Gohari’ sassarted lack of formdl training or significant experienceinsdes, in
contrast, Tamara Darvish, the general manager of Darcars Toyotaand the person to whom the sales,
sarvice, and parts departments ultimately reported, had been sdlling carssince 1984, fter receivinga
college degreein automativemarketing and additiond extengvetraining in automotivesalesand savice,
Gohari tetified, however, that he observed salespeople working on the dedlership floor to ascertain
whether they fallowed the proper proceduresin ther dedingswith cusomers, that hewas on the sdesfloor
thirty toforty timesaday, that he sold carshimsdlf, and that he had been alicensed car sdlespersonin
Maryland since 1987.

® Arlington Mators, Inc. wasthe corporate entity formed by Gohari to acquire the assets of Kline
Arlington Toyota.



report on the status of CATD’s consideration of Gohari’ s franchise transfer application.

Clementsadrafted afile memorandum, dated 10 December 1996, regarding hismedting with Kline
In that memorandum, Clementsrdated some of what hedamed Darvishtold him in their mesting on 10
December 1996. That memorandum recited that Darvish told Clementsthat “ Gohari lacked the
experience, cgpacity and character to be conddered aqudified candidate” Clementsdrafted asecond
filememorandum, dated 11 December 1996, purportedly memoridizing his 10 December 1996 meeting
with Darvish, which sated that Darvish dsotold Clementsthat Gohari “ had suddenly |eft the DARCARS
organization severa months ago in an unprofessional manner and withno notice],] . . . that therewas
questionablefinanda manipulaionby Mr. Gohari toinflatehiscompensation[,] and that Mr. Darvishshould
have terminated Mr. Gohari’ semployment much earlier but had kept him on out of loyaty.” The1l
December 1996 memorandum al so stated, among other things, that Gohari “ had no experienceinthe
operationd aspectsof adedership” and that Darvish strongly questioned whether Gohari’ sexperience or
background qualified him to operate a dealership.

Clementsspoketo Armiger about hismeeting with Darvish, and Armiger prepared hisown file
memorandum summearizing Clements sdescription of Darvish's 10 December comments about Gohari.
During a12 December 1996 tdephone conversation with Darvish, Arminger read doud to Darvish saverd
passagesfrom thismemorandum reciting what Darvish reportedly told Clements about whether Gohari
“had had operationd authority over theded ership, dishonesty, manipulation of financid figures, people
skillsand whether . . . he had had other automotive experience other than accounting.” Arminger testified
that, after rdating these passagesto Darvish, Darvish remained sllent, offering no denidsasto whether he

hed madethese datements. Arminger congdered the slenceto be confirmation that Darvish had meadethe
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statements.  Armiger requested that Darvish provide aletter confirming the satementsthat Darvish
medeto Clements Hetold Darvish thet Gohari’ sgpprova “would be dependent upon whet was contained
intheletter.” Darvish sent Armiger therequested letter on 13 December 1996. Theletter stated in part:
Mr. Gohari wasemployed & DARCARS. . . through August 12, 1996,
asinhousecontroller. ... Hehad respongibility for overseeing day-to-
day accounting issues and coordinating all accounting issueswith. ..
DARCARS outside accounting firm.
Mr. Gohari’s responsibilities did not include, however,
iInvolvement inor supervison over other dedership departments, induding
New and Used Car Sales, Service and Parts, Leasing, Body Shop,
Customer Relations, or Finance or Insurance Programs. . . .
Unfortunately, Mr. Gohari left his employment in a most
unprofessona manner . ... Asaresult, there are many unanswered
questionsconcerning the proper alocation of expensesinthededership
and pay plan applications.

CATD ultimately concluded thet, because Gohari lacked the necessary operationd experience, it
would requirethat herecruit aqudified generd manager to overseethe day-to-day retall busnessof the
dedership beforeit would gpprove the franchise transfer. Gohari submitted severd namesaspossible
generd managers, but wasunableto procure CATD gpprova before hiscontract with Klineexpired by

its terms.

B. Procedura History

Gohari, in hisamended complaintinthe Circuit Court, dleged thet Darvish had defamed him and
hed tortioudy interfered with hiscontract to purchasethe Kline Arlington Toyotadedership. Inhisanswer,
Darvish assarted thet hiscommunicationsto CATD, solidited with Gohari’ sparmissonaspat of CATD's

evauation of hisdedership gpplication, wereprivileged. Beforetrid, Gohari filedamoationinlimineto



precludeDarvishfromassarting qudified privilege. TheCircuit Court granted thismotion, without further
elaboration asto its reasoning.’

Gohari dsofiledmationsinlimineto predude Darvishfromintroduaing e trid evidenceof Gohari’s
dishonesty or manipulaion of finanad satementswhilea Darcars, daming that Darvish had waived any
defense of truth by denying that he had said Gohari was dishonest or manipulated financid statements®
Darvish opposed themoations, arguing thet Gohari wasrequired to provethat Darvidh' saleged Satements
werefdseand that Darvish wasentitled to introduce evidenceto thecontrary. Thetria court granted
Gohari’ s motions, again without further comment.

After asix day tria, thejury found that Darvish made false and defamatory statements and
deliberately interfered with Gohari’ s contract with Kline. The jury awarded Gohari $500,000.00in
compensatory damagesfor defamation and Gohari and Arlington Motors, Inc. $2,120,000.00in
compensatory damagesfor tortiousinterference with the contract. Thejury declined to award punitive
damages.

On appedl, the Court of Specia Appedsreversed. Darvish, 130 Md. App. at 267, 745A.2d

"TheCircuit Court, &t tria, also declined to give arequested jury ingtruction on the qudified
privilege relative to any of the asserted defamatory statements made by Darvish.

& According to Gohari’smoationsin limine, Darvish denied thet he had tated that Gohari was
dishonest or manipulatedfinancid datements. Attrid, Darvishtestified thet, regarding Gohari’ scharacter,
he had no problem with Gohari “ characterwise. . . except thefact that when heleft heleft without any
noticewhich | thought was unprofessond.” Darvish aso tedtified that he did not rlate to Clements thet
Gohari “hed manipulated finandd datement figurestoinflate hispersondl compensation.” Additiondly, in
responseto aninterrogatory asking Darvish if he contended thet Gohari manipulated financid Satements
for persond gain, to Satethefactsupon which herdied, Darvish sated “ Defendant [ Darvish| hasnever
stated to any person that Gohari manipulated financial statements for personal gain.”



a 1139-40. Theintermediate gppd late court determined that Darvish “ wasentitled to assert the qudified
privilegedefense, and to present evidence that the tatements attributed to him® weretrue” so asto
demongtrate that Gohari was not defamed. Darvish, 130 Md. App. a 274, 745 A.2d a 1138. Inso
finding, thecourt concluded that Darvish’ sstatementsto the CATD representatives, though not covered
by Maryland Code (1974, 1998 Repl. Val.), § 5-423 of the Courts& Judicial ProcesdingsArtide™ came
within the common law protection of qudified privileges. Darvish, 130 Md. App. a 275, 745 A.2d a
1139. The court determined, asrequired by the common law of qudified privilege, that Gohari’ sfitness
to operae a Toyotafranchisewas of sufficiently important interest to CATD to giveriseto aqudified
privilege and that the publication was made “ within the generdly accepted Sandards of decent conduct.”
Id. (internal quotation marks omitted) (quoting RESTATEMENT (SECOND) OF TORTS § 595(1)). In
reaching thiscondusion, thegppelate court cong dered that Darvish had madethecomments*inresponse
to an [authorized] inquiry and [were] not volunteered,” and thusthe court was* persuaded that he enjoyed

‘ grester |atitude about what he may say about [ Gohari] without incurring lighility.”” Id. (internd quotation

® See supra page 5 (regarding Darvish's conversations with Clements and Arminger).

0 Maryland Code (1974, 1998 Repl. VVal.), 8 5-423 of the Courts & Judicid ProceedingsArtide
provides in pertinent part:

(8) Liability of employer.—An employer actingingood faith
may not be held liablefor disclosing any information about the job
performanceor thereasonfor termination of employment of anemployee
or former employee of the employer:

(1) To aprospective employer of the employee or former
employeeat therequest of the prospective employer, theemployee, or
former employee. . ..



marksomitted) (firgt dteration in origind) (quoting Happy 40, Inc. v. Miller, 63 Md. App. 24, 35, 491
A.2d 1210, cert. denied, 304 Md. 299, 498 A.2d 1185 (1985)). The court also took into account the
bus nessrdationship between CATD anditsexiging franchisee, Darvish, and concluded that “[blased on
1) [Gohari’ §] expresscongant authorizing CATD tosoliat information from [ Darvish] and 2) thebusiness
relationship between CATD-franchisor, and [ Darvish]-franchisee, we hold the circuit court erred in
concluding that [ Darvish] wasnot entitled to aqudified privilege” Darvish, 130 Md. App. & 276, 745
A.2d at 1139-40.

The Court of Special Appealsfurther held that Darvish's* denial that he made defamatory
datements does not prevent him from assarting thet those Satements are subgiantialy correct.” Darvigh,
130 Md. App. a 280, 745 A.2d at 1142. The court stated that Maryland Rule 2-303(c)" “ expresdy
authorizesaparty to pleed dternative defenses” and “[i]t follows that [ Darvish] should be ableto put on
evidencein support of each defensethat he asserted.” Id. (citing Alpar v. Weyerhaeuser Co., 20 N.C.
App. 340, 201 S.E.2d 503, 506, cert. denied, 285 N.C. 85, 203 S.E.2d 57 (1974)). The court
conduded that Darvish was*“ entitled to anew trid on the qudified privilegeissue’ and thet Darvish waas

“permitted the opportunity to prove that the Satements atributed to himweretrue” Darvish, 130 Md.

1 Maryland Rule 2-303(c), regarding consistency in the form of pleadings, states:

(c) Consstency. A party may set forth two or more statements of a
claim or defense dternatively or hypothetically. Whentwo or more
statements are made in the alternative and one of them if made
independently would besuffident, the pleading isnot medeinauffident by
theinauffiaency of oneor moreof thedternaive datements. A party may
adso daeasmany separaedamsor defensesasthe party has, regardless
of consistency and whether based on legal or equitable grounds.

Md. Rule 2-303(c) (2000).



App. at 281, 745 A.2d at 1142.*
.
TheCircuit Court determined that thefollowing satements Darvish dlegedly madeto CATD's
representatives were at the heart of the litigation:

THE COURT: “Gohari never had operational authority over the
dedershipevena thetimeof Darvigv'sillness” Areyoudamingthat to
be defamatory?

[GOHARI’'STRIAL COUNSEL]: Yessir.

THE COURT: Okay. “He manipulated financial statement figuresto
inflate his personal compensation.”

[GOHARI’S TRIAL COUNSEL]: Yes, sir.

THE COURT: “He was dishonest.”

[APPELLEE'STRIAL COUNSEL]: Yessir

12 The Court of Specid Appedsaso addressad Darvish' squestion whether Arminger’ sstatements

were inadmissable hearsay. Darvish v. Gohari, 130 Md. App. 265, 277, 745 A.2d 1134, 1140
(2000). The court determined that the Statementswere not inadmissablehearsay asMaryland “haslong
recognized so called ‘tacit admissions' by aparty-opponent in both civil and criminal actionsasan
exceptionto the hearsay ruleunder commonlaw . ... Thiscommon law was codified asMaryland Rule
5-803(a)(2) which took effect on” 1 duly 1994. 1d. (dterationinorigind) (quoting Key-El v. Sate, 349
Md. 811, 816, 709 A.2d 1305 (1986)). The court concluded:

Thejurorswere entitled to cond udethat areasonable person would have

denied making Satementsand thereby assgn the“weight” they beieved

[Darvidh' g slence“to beworth.” Key-El, 349 Md. at 819, 709 A.2d

1305. Thedrcuit court’sdecison dlowing Arminger to testify about the

datementsat issuewas not erroneous. [Darvish] wasentitled toajury

ingruction that hissllencecould not be used againg him unlessthejurors

were persuaded that (1) he heard and understood what Arminger saidto

him, and (2) if the statements attributed to him by Clements were

incorrect, he would have corrected the errors. [Darvish] was not,

however, entitled to the exclusion of that testimony.
Darvigh, 130 Md. App. a 279, 745 A.2d at 1141. AsDarvishdid not fileacross-petition for certiorari
regarding thisissue, we shdl not comment further on thisaspect of the Court of Soecid Appeds sopinion.
SeeMd. Rule8-131(b)(1) (2000) (stating that on apped, “the Court of Appedsordinarily will consider
only an issuethat has been raised in the petition for certiorari or any cross-petition and that has been
preserved for review by the Court of Appeals’).
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THE COURT: All right. “People don’t like him.”
[GOHARI’'STRIAL COUNSEL]: Yes, | think thet isbecause | think thet
doesredly go to the heart of being the operator of adedership. | think
itisborderling, . . . itisnot something that | am going to spend alot of
timeon....

Petitioner contendsthat no qualified privilege protectsabusness owner’ sdefamatory Satements
about aformer employeswho seeksto enter adirectly competitive busnessarrangement with athird party,
inthiscaseapotentid common franchisor. Respondent arguesthat the Court of Specid Appeds* correctly
held that the common law affordsaqudified privilegeto afranchiseewho givesinformation about aformer
employeeto hisfranchisor a thefranchisor’ sreques, just asit protects communicationsin other business
and employment-related contexts.” We agree with Respondent and the Court of Special Appeals.

Under Maryland law, to present a prima facie case for defamation,

aplantiff mus ordinarily establishthat the defendant made adefamatory

datement toathird person; that the Satement wasfa se; thet the defendant

waslegdly a fault in making the Satement; and thet the plaintiff thereby

suffered harm.
Rosenberg v. Helinski, 328 Md. 664, 675, 616 A.2d 866, 871 (1992) (citing Hearst Corp. v.
Hughes, 297 Md. 112, 120-25, 466 A.2d 486 (1983); Jacron Sales Co. V. Sndorf, 276 Md. 580,
350A.2d 688 (1976)). A defamatory statement isone“which tendsto exposeapersonto public scorn,
hetred, contempt or ridicule, thereby discouraging othersinthe community from having agood opinion of,
or associating with, that person.” Id. (citing Batson v. Shiflett, 325 Md. 684, 722-23, 602 A.2d 1191

(1992)).
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A defendant, in adefamation suit, may assert aqualified, or conditional, privilege.® See
generally DAN B. DOBBS, THE LAW OF TORTS, 8§ 413-414 (2000) [hereinafter THE LAW OF
TorTg.* AstheCourt of Specid Appedssuccinatly sated, “[t]here are circumstancesinwhich aperson
will not be held liablefor adefamatory statement becausethe personisacting ‘infurtherance of some
Interest of socia importance, which isentitled protection.”” Woodr uff v. Trepel, 125 Md. App. 381,
391, 725 A.2d 612, 617 (1999), cert. denied, 354 Md. 332, 731 A.2d 440 (1999) (quoting W. PAGE
KEETON ET AL., PROSSER AND KEETON ON TORTS § 114, 815 (5th ed. 1984) [hereinafter PROSSER
& KEETON]); see also Miner v. Novotny, 304 Md. 164, 167, 498 A.2d 269, 270 (1985) (“ For
reasonsof public policy, thelaw of defamation recogni zes certain communicationsasprivileged, and
thereby affords those who publish such communications immunity from liability.”).

In Marchesi v. Franchino, 283 Md. 131, 387 A.2d 1129 (1987), we explained:

The common law conditional privilegesrest upon the notion that a

defendant may escapeliability for an otherwise actionable defamatory
datement, if publication of the utterance advances sodd policesof gregter

B A defendant dso may assart gpplicable absolute privileges. Anabsoluteprivilegeisonewhich

provides complete immunity and applies,

subject to limitations, prindpdly to (1) judidd procesdings (2) legidative

proceedings, (3) in Some casesto executive publications; (4) publications

consented to, (5) publications between gpouses; (6) publicationsrequired

by law.
DAN B. DoBBS, THE LAW OF TORTS, 88 413-414 (2000) [hereinafter THE LAW OF TORTS]. We
explaned that the difference between an absolute privilege and aqudified privilegeisthat “the former
providesimmunity regardless of the purpose or motive of the defendant, or the reasonablenessof his
conduct, while the latter is conditioned upon the absence of mdice and isforfeted if it isabused.” Di
Blasov. Kolonder, 233 Md. 512, 522, 197 A.2d 245, 250 (1964) (citing Carr v. Watkins, 227 Md.
578, 177 A.2d 841 (1962)).

1 Thistreatiseisthedirect linea descendant of W. PAGE KEETON ET AL., PROSSERAND
KEETON ON TORTS (5th ed. 1984). See THE LAW OF TORTS, supra note 13, at V.
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importancethan thevindication of aplaintiff’ sreputationd interest . . ...

Specificaly, the common law recognized that aperson ought to be

shielded againg civil liability for defamation where, in good faith, he

publishes astatement in furtherance of hisown legitimateinterests, or

those shared in commonwith therecipient or third parties, or wherehis

declaration would be of interest to the public in general.
Marchesi, 283 Md. at 135-36, 387 A.2d at 1131 (internal citations omitted); see McDermott v.
Hughley, 317 Md. 12, 28, 561 A.2d 1038, 1046 (1989) (“A statement is accorded aqudified privilege
‘only when the occas on shows that the communicating party and therecipient haveamutud interes inthe
subject matter, or some duty with respect thereto.”” (quoting Smon v. Robinson, 221 Md. 200, 206,
154 A.2d 911 (1959))).

Communi cationsarising out of theemployer-employeere ationship “ clearly enjoy aqudified
privilege.” McDermott, 317 Md. at 28, 561 A.2d at 1046 (citing General Motors Corp. v. Piskor,
277 Md. 165, 352 A.2d 810 (1976)); see also Maryland Code (1974, 1998 Repl. VVal.), § 5-423 of the
Courts& Judicid Proceedings Article (provided supranote 10). A qudified privilegein Maryland for
theemployer-employeerdationshipisfoundin (1) Maryland Code (1974, 1998 Repl. VVal.), § 5-423 of
the Courts& Judicia ProceadingsArtide, supranote 10, and (2) thecommon law. The Court of Specid
Appedscorrectly determined that the franchisor-franchiseerdaionship in the present caseisnot covered
by 85-423. Theintermediate gopellate court ressoned that “[b]ecause CATD is aprospective franchisor
and not aprospectiveemployer [asto Gohari], [Darvish' 5] satementsdo not fal withintheletter of this
datutory protection. Thisstatute, however, did not abrogatethe commonlaw, and [ Darvish] assartsthat

the circuit court should havefound thet his tatementswere protected by the common law. Weagree”

Darvish, 130 Md. App. at 275, 745 A.2d at 1139.
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The Court of Special Appedsaso was correct in concluding that the common law qudified
privilege gpplied inthe present case. The common law conditiond privilegeisbroad and may goply to“an
infinite variety of factual circumstances.” Hanrahan v. Kelly, 269 Md. 21, 28, 305 A.2d 151, 156
(1973); seealso McDermott, 317 Md. at 28-29, 561 A.2d at 1046-47 (providing numerous examples
inwhich we have determined the gpplication of aqudified privilegeto be gppropriate). Thoughwehave
not recognized before aqualified privilege applicable to communications in a franchisor/franchisee
rel ationship, we determine, taking into condderation the breadth of the privilege, thatitisavalladleasa
defense in such circumstances.

According to one scholar, there are four basic common law qualified privileges:

(1) Thepublicinterest privilege, to publishmateriasto public officason

matterswithin ther public responghility; (2) the privilegeto publishto

someonewho sharesacommon interest, or, relatedly, to publishin

defense of onesdlf or intheinterest of others; (3) the fair comment

privilege; and (4) theprivilegeto makeafar and accuratereport of public

proceedings.
THELAW OF TORTS, supra, 8413, at 1158 (footnote omitted); see also Hanrahan, 269 Md. at 29,
305A.2d a 156 (“Mutud interest in the subject matter isbut onetypeof qudified privilegerecognizedin
the law of defamation.” (citing Stevenson v. Baltimore Club, 250 Md. 482, 486, 243 A.2d 533, 536
(1967))); RESTATEMENT (SECOND) OF TORTS 88 593-597.

The conditiona privilege at issuein the present caseinvolves Professor Dobbs s subsection,
upra, (2—*theprivilegeto publish to someonewho sharesacommoninterest, or, relatedly, to publish

in defense of oneself or in the interest of others.” The standard for common interest is the following:

An occadonisconditionaly privileged when thecircumstances are such
asto lead any one of severa persons having acommon interestin a
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particular subject matter correctly or reasonably to believethat factsexis
which another sharing such common interest is entitled to know.

Hanrahan, 269 Md. at 28, 305 A.2d at 156; see RESTATEMENT (SECOND) OF TORTS 8 596. In
determining what qudifiesasacommon interest, we have sated that acommon interest may include
“interestsin property, busnessand professond dedlings,” id., and can “inherein busnessdedingsbetween
the publisher andtherecipient.” Hanrahan, 269 Md. & 28 n.2, 305 A.2d at 156 n.2 (citing Deckdman
v. Lake, 149 Md. 533, 131 A. 762 (1926); Bavington v. Robinson, 124 Md. 85, 91 A. 777 (1914)).
Dobbs has elaborated:

Commoninterestsareusudly found among membersof identifigble groups

iInwhich memberssharesmilar godsor vauesor cooperateinasngle

endeavor. . .. Theideaisto promote free exchange of relevant

informeation among thoseengaged inacommon enterpriseor activity and

to permit them to make gppropriate internal communicationsand share

consultationswithout fear of uit. . .. Theprivilegedoesnot ariseinthe

firg place unlessthe communication rdaesin Somedegreeto thecommon

interest, and oncethe privilegearisesitislog if itisabused by mdiceor

excessive publication.
THE LAW OF TORTS, supra, 8§ 414, at 1160-61.

Therecordinthe present casedemongtratesacommon interest shared by CATD/franchisor and
Davigvfranchiseefor they sharein “businessand professona dedings” SeeHanrahan, 269 Md. a
28,305 A.2d a 156. It wasundoubtedly in CATD’ sbusinessinterest to receive an accurate, full, and
truthful assessment of thequidificationsof aproposed franchisee candidateto operate oneof itsfranchises.
A logica personto give such an assessment might be someone like Darvish—Gohari’ sformer employer
and an existing franchisee of Toyota, CATD’ sprincipa. Furthermore, conceptualy it would bein

Davigh' sprofessiond interest to answer candidly as Darvish must ded with CATD and Toyotaonan
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ongoing basisasaToyotafranchisee. For example, Darvish “reportshissaesto CATD and requests
inventory from CATD, anditisCATD which, asinthiscase, holdsagpprova power over thepotentid sde
or transfer of aToyotafranchise” Thus, thereisacommoninterest in maintaining acandid business
relationship in furtherance of thefranchise sindividud successand the overdl success of thefranchisor.

Wepercavedso that aneed “to publish . . . intheinterest of others’ arguably ispresent in this
cae. Theruleregarding the protection of interes of the recipient or athird person has been explained as
follows:

(2) An occasion makes a publication conditionaly privileged if the
circumstances induce a correct or reasonable belief that

(@ thereisinformation that affectsasufficiently important interest
of the recipient or athird person, and

(b) therecpient isoneto whom the publisher isunder alegd duty
to publish the defamatory métter or isaperson towhomits publicationis
otherwise within the generally accepted standards of decent conduct.

(2) In determining whether apublication iswithin generaly accepted
standards of decent conduct it is an important factor that

(8 the publication ismadein responseto arequest rather than
volunteered by the publisher or

(b) afamily or other relationship exists between the parties.
RESTATEMENT (SECOND) OF TORTS 8§ 595, at 268 (emphasis added); see also Darvish, 130 Md.
App. at 275, 745 A.2d at 1139-40.
It ssemspatent thet information regarding Gohari’ squdificationswould beimportant to CATD ad
Toyota Theinformation supplied by Darvish aso gopearsto have been supplied within generdly acoepted
standards of decent conduct. The comment regarding subsection (1) of the Restatement Statesthat “ a
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Satement madefor the protection of alawful business, professond, property or other pecuniary interest
...comeswithintherule stated in this Section.” RESTATEMENT (SECOND) OF TORTS § 595, at 270.
Additiondly, the comment statesthat “[i]t is enough that the circumstances are such asto lead to the
reasonable belief that the third person’ sinterestisin danger.” 1d. The statements made by Darvish
regarding Gohari’s abilities to operate a Toyota franchise fall here.

When conddering whether Darvish acted within generdly accepted sSandards of decent condudt,
itisimportant to look at the circumstances of the present case™ and “[t]hesocid vaue of the particular
interest of thethird person thet is believed to beimperiled, the vaue of the communication asameans of
protectionif thedefamatory matter istrue, the probable harm to the person defamed if the defamatory
matter isfalse, and thefact that the publication ismadein reponseto arequest.” Id. Thefact that the
communication is made in response to arequest is of particular importance:

Thefact thet the recipient has made the request isanindication thet he, at
least, regardsthe matter in respect to which informationisdesired as
aufficiently important to judtify the publication of any defamatory meiter
than may beinvolved inreponseto therequest. Inthet case, the person
requested togiveinformationisnot required nicdy to eva uatetheinterest
that the person making the request seeksto protect, nor to make that
comparison otherwiserequired of him, betweenthe harm likely to bedone
to the other’ sreputation if the defamatory matter isfalseand theharm
likely to be done to the third person’sinterest if the it should prove true

RESTATEMENT (SECOND) OF TORTS § 595, at 273-74.

Theimportanceof theresponserequest qudlification to theexistenceof aconditiond privilegehas

% The Restatement cautionsthat “ [t he circumstances of each caseareimportant indetermining
whether the publication to the particular recipient iswithin the current Sandards of socidly desrableor a
least permissible conduct.” RESTATEMENT (SECOND) OF TORTS 8 595, at 273.
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been noted previoudy in Maryland. InFreshv. Cutter, 73Md. 87,92, 20 A. 774, 775 (1890), acase
involving dander and aqudified privilege, we stated “[i]f . . . the Satement be made in responseto an
inquiry, it would undoubotedly be privileged.” (Citationsomitted). The Court of Specid Appedlsasohas
noted that “wherethe defamatory publicationis. . . in responseto aninquiry and not volunteered, the
defendant isafforded grester | atitudein what hemay say about the plaintiff without incurring ligbility.”
Happy 40, Inc. v. Miller, 63 Md. App. 24, 35, 491 A.2d 1210, 1216 (1985) (citing Stevenson v.
Baltimore Baseball Club, Inc., 250 Md. 482, 487, 243 A.2d 533 (1968); Fresh, 73 Md. at 92, 20
A. 774; Beeler v. Jackson, 64 Md. 589, 593, 2 A. 916 (1886)).

Inthe present case, Darvish wasgpproached by CATD to provide hisassessment of hisformer
employee' s, Gohari’ s, qudifications asthe prospective owner-operator of aToyotadedership. CATD
approached Darvish &fter receiving Gohari’ sexpress permisson to do so. Moreover, Gohari’s Toyota
dedership application permitted CATD to obtain information from other sources about his* character,
generd reputation and credit history” and to “obtain and share information . . . from and with any of its
affiliated entities.”

Theonly other jurisdiction to address directly theflagship question presentedin thiscase held thet
aqudified privilegemay begpplied to communicationsinfranchisor/franchiseerdationships. InQuinn
v. Jewd Food Soresinc, 658 N.E.2d 1225 (lIl. App. Ct. 1995), the plaintiff wasaformer employee
of Jewd Food Stores(Jewd ) and, whileworking for Jewe , had recaived work evauationsinwhich hewas
described, in part, asbeing acon artist. Quinn, 658 N.E.2d at 1228-29. The plaintiff left Jewe and
sought afranchise with Southland Corporation (7-Eleven) and White Hen Pantry convenience stores.

Quinn, 658 N.E.2d & 1229. The plaintiff authorized the release of hispersonnd filefrom Jewd tothe
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Southland Corporation and White Hen Pantry. |d. Hewas unaware of the contentsof thisfileor thet it
contained the above mentioned evauation. 1d. The plaintiff was denied afranchise and subssquently sued
Jawd for defamation. 1d. The Appdlate Court of lllinois determined that Jewe had aqudified privilege
because the stuation involved “ someinterest of the person to whom the matter ispublished or of some
other third person.” Quinn, 658 N.E.2d a 1234. In so determining, thelllinoiscourt stated: “[p]lantiff
seekstodifferentiatetherdationshipsbetween franchisor-franchiseeand empl oyer-employeerdaionship.
However, webdievethedifference betweenthetwo isinform, rather than subgtance” Id. Werecognize
thiscase as persuadve and rgject Petitioner’ sargument that Quinnisdistinguishable onthe basisthat “the
plaintiff in Quinn specificaly authorized the rlease of hisentireemployment file, includingan internd
evduationform, by hisformer employer.” Gohari authorized an equaly broad, if not broader, inquiry then
in Quinn, inlight of the Toyota Deder Application, which alowed, as stated supra, CATD toinquire,
of “outside sources,” into Gohari’ s “character, general reputation and credit history.”

Ladly, Petitioner arguesthat there can be no qudified privilege because “ Darvish, as Gohari’ s
potential competitor, had apowerful interestin destroying Gohari’ schances of enteringinto the same sort
of contract with CATD and acquiring hisown Toyotadedership,” and thus, “[n]o‘ socid palicfied]’ ...
are advanced by applying aqudified privilege under such circumstances; to the contrary, aqualified
privilegewould only injure competition and protect individud swhose sdf-interest liesin defaming innocent
paties” Petitioner’sBr. a 17 (dterationin origind) (quoting Marches, 283 Md. a 135, 387 A.2d a
1131). Weagreethat the potentid competitiveinterest of Darvish should not bedisregarded. Thissame
competitiveinterest, however, may exig withintheemployer/employeerdaionship. Themerefactthata

franchisor/franchiseerdationshipunderliesthe present casedoesnot make Petitioner’ scompetitiveinterest
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argument any more poignant than when an employer/femployee rdationship ispresant. Indeed, in hisreply
brief, Petitioner acknowledgesthat the sameinterest may be present in employment rel ationships, but
attempts to distinguish franchise relationships by arguing that

[t]he issue hereis whether aprivilege should be extended to aquite

different context—heretoforeunrecognized by Maryland courtsandthe

Maryland legid ature—in which the speaker, smply by virtue of his

position in the marketplace, inevitably hasincentivesto disparage the

subject of the communicationsin order to minimize competition.
Petitioner’ sReply Br. a 6-7 (emphasisinorigind). Asgtated, supra, wedo not beievethat, for present
purposes, the contrast between the employment and franchiserdaionshipsisasstark as Petitioner pants
Additiondly, the same Stuation aswith an exising franchisseaming to preserve hisor her postioninthe
marketplace may arise with aformer employer when aformer employer enters, or attemptsto enter,
competition or in the samemarket. See, e.g., Jacron Sales Co. v. Sndorf, 276 Md. 580, 582-83,
598-601, 350 A.2d 688, 690, 698-700 (1976) (discussng defamation and qudified privilegesinacase
inwhichtheplaintiff left hisformer employer onuncertain termstowork with another employer “inagmilar
capacity”).

Whether Respondent medethe satements, assuming themto befad sefor present andlys's, because
of hiscompstitiveinterest becomespart of theeva uation concerning whether thequdified privilegehas
been abused. The Court of Special Appeals correctly reasoned that

appellee“hastheright notwithstanding the privileged character of the
communicationto go to thejury, if there be evidence tending to show
actual malice, as where the words unreasonably impute crime, or the
occasion of their utterance is such asto indicate, by its unnecessary
publicity or otherwise, apurposewrongfully to defametheplaintiff ... ..

Or, mdicemay be established by showing that the publication contained
matter not relevant to theoccagion . . . . Expressonsin excess of what
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the occason warrants do not per setake away the privilege, but such
evidence may be excess of malice...."

Darvish, 130Md. App. a 276-77, 745 A.2d at 1140 (aterationsin original) (quoting Hanrahan, 269
Md. at 29, 305 A.2d 151 (quoting Fresh, 73 Md. at 93-94, 20 A. 774)) (citing Shapiro v.
Massengill, 105 Md. App. 743, 777 n. 11, 661 A.2d 202 (1995)). Furthermore, “[w]hile the question
of whether adefamatory communi cation enjoysaconditiond privilegeisoneof law for the court, whether
it has been forfeited by mdiceisusudly aquestion for thejury.” Sndorf, 274 Md. at 600, 350 A.2d at
700 (citing Hanrahan, 269 Md. at 29, 305 A.2d at 156; Jump v. Barnes, 139 Md. 101, 112 114 A.
734 (1921); Bavington v. Robinson, 124 Md. 85, 90, 91 A. 777 (1914); Fresh, 73 Md. at 93, 20
A. 774); see McDermott, 317 Md. at 30, 561 A.2d at 1047 (“Our cases make clear that resolution of
whether the privilege hasbeen abused and whether maiceexistsisordinarily ajury question.” (citing
General Motors Corp, 277 Md. at 165, 352 A.2d 810)). Therefore, any competitiveinterest bias
if supported by evidence, could bethe subject of ajury indruction and jury determination asto whether
Respondent abused hisqudified privilege. Assuch, the Court of Specid Appealswascorrect ingating
that [ u] ponremand, thecircuit court’ sjury instructionsmust conform to thee ementsof proof required
to overcome [Respondent’ 5 qudified privilegeto utter the Satementsattributed tohim.” Darvish, 130
Md. App.at 277, 745A.2d a 1140. Inshort, Respondent may losethequdified privilegerecognized here
if Petitioner demondratesthat “the publicationismedefor apurposeother thantofurther thesodid interest
entitled to protection . . . or can prove mdice on the part of the publisher.” McDermott, 317 Md. a 29,
561 A.2d at 1047 (citations omitted).
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Petitioner additionally contendsthat the evidence of record and the verdict in the present case
demondratethat aqudified privilege defense, even had it been alowed to be assarted, would not have
influenced thejury’ scondusion, and thus; the Court of Spedid Appedls sjudgment should bereversed and
thejury verdict reingtated. According to Petitioner, the Circuit Court’ srefusd to permit Respondent to
employ aquaified privilege defense was harmless error because the jury necessarily concluded that
Respondent’ s assumedly defamatory statements were made with actual malice. We disagreewith
Petitioner and determine that the Circuit Court’ s disallowance of Respondent’ s defense of qudified
privilege was not harmless error.'®

Asdaed, suprapp. 22-23, theexisence of aqudified privilegeisaquestion of law for the court,
and whether that privilegehasbeen abused isfor thejury todecide. Moreover, “[i]t hasbeen stated many
timesby thisCourt that error by thetrid judgewill not justify areversal unlesssuch error isprgudicid.”
Seland v. Gallo, 194 Md. 282, 287, 71 A.2d 45, 46-47 (1950) (citing Rossv. Phillips, 148 Md.
165, 169, 129 A. 21 (1925); Dippd v. Juliano, 152 Md. 694, 702, 137 A. 514 (1927); Tittlebaum
v. Pennsylvania Railroad Co., 167 Md. 397, 404, 174 A. 89 (1934); Biggsv. HutZer Bros., 181
Md. 50, 56, 28 A.2d 609 (1942); Baronev. Winebrenner, 189 Md. 142, 55 A.2d 505, 506 (1947)).
We concludethat the Circuit Court’ sdecision not to permit evidence of, or to ingtruct on, the defense of

qualified privilege was prejudicial.

16 Petitioner assartsthat the Court of Specia Apped sfailed to reach theissue of harmlesserror.
It s;emsto us, however, that the intermediate gppelate court did reach theissue and implicitly rgected it
when gating that “[w]e are persuaded that [ Respondent] was entitled to assert the quaified privilege
defense, and to present evidence that the statements attributed to him weretrue.” Darvish, 130 Md.
App. a 274, 745 A.2d at 1138.
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Itisinorder first to explain how thejury wasingructed (and not ingtructed) and whet it necessarily
decided (and what it did not decide necessarily). Asnoted supra, the Circuit Court, asadirect result of
itspre-trid rulingson Petitioner'smotionsin limine, precl uded Respondent from mounting adefense of
qudified privilege. Concomitantly, thejury was not ingructed regarding the defense of qudified immunity,
or what conduct might defeat such adefense, et donethe gandard of proof gpplicableto suchanandyss

Defining the dementsthat Petitioner, asplantiff, wasrequired to prove asto thetort of defamation,
the trial judge did explain the following to the jury:

[L]et metdl you what defamation isunder Maryland lawv. Under
Maryland law, to recover damagesfor defamation, aPlantiff must prove
each of thefollowing dements. One, hemust provethat the Defendant
made a defamatory communication or statement about the Plaintiff.

Now astatement isdefamatory if it exposesaperson to public
scorn, hatred, contempt, or ridicule, thereby injuring that person's
reputation, or causing that person emotional distress.

Two, the Flaintiff must prove that the Defendant published the
datement to athird person, who reasonably recognized the Satement as
being defamatory. Whether the Satement wasin fact defamatory depends
upon the plain and naturd meaning of the statement, how it gppearsto
have been meant by the Defendant, and how it was understood by those
to whom it was communi cated.

Three, the Plantiff must provethat the satement wasfdse. A
false statement is one that is not substantially correct.

Four, the Plaintiff must prove that the Defendant was at
fault.

And, five, the Rantiff, mugt provethat hesuffered harmasaresuit
of the defamatory statement. (Emphasis supplied).

Regarding the varioustypes of compensatory damages sought by Petitioner under the unitary defametion
count, and digtinguishing essentialy between defamation per seand per quod, thecourt further explained:
Now, when aperson has been defamed, but that person has not

suffered actud injury, that person may gill recover what wecdl nomind
compensatory damages, that being for, say, adallar. Andthat comesinto
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play, and | will come back to that when we get further on in the
instructions about what we call punitive damages.

If actud or condtitutiona malice has been proven, damages may
be presumed when the words aone are self-evidently injuriousand are
subject to no double meaning. By that | meanthis. Youwill recal thet |
had two different groups of alleged defamation statements.

Onededt with dlegationsthat Mr. Darvish attacked the honesty
of the Paintiff and said that he manipulated financid Satements. Thatis
onegroup. Theother group being just Smply saying what hisjob waant.

W, just smply sayingwhet onesjobisdoesnt automaticaly to
omeonewho doen't know what the context of it isequate to defameation.
If | wereto say that someone'sjob doesn't include A, B, C, and D, that
by itself is not defamatory.

And itwould only be defamatory if you considered it inthe
context of what was said and the circumstances. But calling someone
dishonest or that they manipulate financid statementsmay on the other
hand be clear statements that standing alone are injurious.

Calling someone dishonest doesn't lead to any context to
determinewhether it isdefamatory, and that iswhat we call defamation,
per se. Andinthat instance, malice may be proven and damages—
excuse me, but if malice has been proven, then damages from the
gatements of dishonesty, et cetera, may be presumed from the words
alone.

Now, malice existiswhen aperson who ismaking the statement
odiberady lies, invents, or makesthe gatementswith actua knowledge
that they are false.

Now, to go back towhat | sad amoment ago. If aword, such

astheft, dishonesty, and manipulation, arefound by you to have been sad,
then because thosewords are sHf-evidently are defamatory, then you may
assume that — let me back up.
If you find that the statements were made with malice, that they were
actudly deliberatelies, inventions, or madewith astatement that were
fdse, those satements of dishonedly, e cetera, then youmay assumethat
there is damages as a result of that in that instance.™™”

YTheinstructionsgiven by thetrial judge regarding the role of malicein thejury'sdeliberation
whether to award compensatory damages for defamati on appear to have been requested by Petitioner,
based on submitted written versionsof Maryland Civil Pattern Jury Instructions (MPJI) (1998) 12:3(i)
(“Mdice-defined”) and 12:8 (“ Presumed Damages’) found in therecord. Although Respondent did not
except to the ingtructions as given, their usein the context of this case, with regard to compensatory
damages, wasincorrect. Neither Gohari nor Darvish are asserted to be public officialsor figures. The
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Shortly following the completion of theingructions regarding compensatory dameages, thejudge
explained the burden of proof standard the jury wasto gpply inits consderation of whether defamation hed
been proven and what amount of compensatory damages it might award:

Now, ladiesand gentlemen, | havetold you what theclamsare
that have been made by the Plaintiff, and what the Plaintiff must prove.
Now, let me spend aminute with you telling you about the sandard of
proof.

Andthiswill gpply to everything except when | get to the punitive
damage burden of proof. With regard to every other aspect of thetruth
of the cause of action, and proof that the Defendant did the thingsthe
Paintiff said, and had the motive the Plaintiff said, and for damages,
compensatory damages, the Plaintiff hasthe burden of proving each of
these by what we call the preponderance of the evidence.

To prove by apreponderance of the evidence meansto provethat
somethingismorelikely sothan not so. [n other words, apreponderance
of the evidence means such evidence, which when considered and
compareswith the evidence opposad to it, hasmore convincing force, and
producesin your mind a belief that it is more likely true than not true.

Regarding the punitive damages sought by Respondent, thejudge subseguently informed thejury
asfollows, in pertinent part:

Now, ladiesand gentlemen, the Plantiff in thiscaseis saeking not
only what we call compensatory damages, damagesthat would result
directly tothe Plantiff asaresult of thedleged actsof the Defendant, but
the Plaintiff goesfurther and asksthat the court or thejury also award
what wecdl exemplary or punitive damagesin esch of thetwo counts; the

content of the adlegedly defamatory statements are not argued to implicate public concerns or issueswithin
the meaning of the law of defamation. See Telnikoff v. Matusevitch, 347 Md. 561, 590-95, 702 A.2d
230, 245-47 (1997). Absent public officia s/figuresas partiesor public concernsg/issues asthe crux of the
relevant satements, malice playsno rolein the caculusof liability for defamation insofar ascompensatory
damagesare concerned inthiscase. Instead, the plaintiff was required to prove only negligence. Wedo
not approve of the instructions given in this case; however, because they were not excepted to by
Respondent, we shall consider them appropriately for purposes of our anaysis of Petitioner's*harmless
error” argument.
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onefor defamation, and the onefor tortiousinterference with theKline
contract.

Now, turning firgt tothe defamation case, aperson who hasbeen
defamed may be alowed the punitive damages where the Defendant
published the defamatory statement with actual knowledgethat it was
false.

* * * * *

Punitive damages sarve as punishment and asawarning to others,
and compensatory damages must have been awarded for punitive
damagesto beawarded. Theamount of punitive damagesmust rdlaeto
the nature and extent of the conduct and harm caused.

* * * * *

In the defamation case, you might recall that onthe casesor inthe
ingtances where the Plaintiff clamsthat he caled him dishonest, and
manipulated, | sadinthat casethat if you find no red damage, you may
gill grant what we cal nomina damages, one dollar, for example, in
damages.

* * * * *

Inorder to recover punitive damagesin ther of thesetwo counts,
itisthe Plaintiff'sburden to prove by what we cdl clear and convincing
evidencethat the Defendant acted with actud mdice. The Flantiff must
show actud mdicewith convinang darity. For youtofind actud mdice
the evidence must be strong and positive.

Clear and convinaing proof involvesadegreeof bdlief gregter then
the usud burden of proof by afar preponderance of the evidence, but less
than the burden of beyond a reasonable doubt.

Youwill recall thet | used thetwo, and that it isin between. Clear
and convincing evidenceismorethan amere preponderance, but not o
far as being beyond a reasonable doubt.

No gppdlateargument asto thelega correctness per seof theseingtructions hasbeen briefed or argued
to us by the parties.

The casewas submittedto thejury on awritten verdict sheet. Theverdict sheet returned by the
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jury in this case, as concerns the defamation count, was as follows:

Count | - Defamation
Check one (X)

Do you find for the Plaintiff, Shahriar Gohari? X
Do you find for the Defendant, John Darvish?
Compensatory Damages

If you decidein favor of the Plaintiff on Countsl, or 11, Satewhet
sum, if any, you award in damages:

Count I: $500,000.00"4

Count I1: $2,120,000.00

Exemplary Punitive Damages
If you found in favor of the Plaintiff on Countsl, or 11, and
awarded any sumin compensatory damagesin this Count, then state
whether you find by clear and convincing evidence that:
Count |
(Defamation)
1. the Defendant had actua knowledge that his defamatory

remarkswerefaseand, if so, whether you award asumin exemplary
damages and in what amount:

$0
Fromtheforegoing, we are unableto conclude, as Respondent would have us, that thejury
“necessarily” found actua malice on Petitioner's part, at least as that term was defined for thejury's

cons deration of compensatory damagesregarding the defamation count inthiscase. Evenconsdering

¥The verdict sheet reflected “$2,620,000.00" scratched-out and “$500,000.00" entered in its
place as compensatory damages for Count I, the defamation count.
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whét thejury wasingructed, the verdict sheet doesnot makeit morelikely that the jury concluded thet
Davidhsliahility for compensatory damageswas predicated on actud mdicethan on smplenegligence.
The court'sindructions parsed Darvih's dleged defamatory satementsinto two categories: (1) possbly
fa se gatements regarding Gohari's job responsibilities (the per quod statements), and (2) statements
regarding dishonesty by Gohari and manipulation of financd atements(theper sedaements). Itisonly
with regard to thelatter category, however, that the court further explained the possible gpplicationin the
award of compensatory damages (nomina or greeter) of actual maice (described by thejudge aswhen
one"“ddiberatdy lies, invents, or makesthe satementswith actud knowledgethat they arefdsg’). Inthe
event thejury was satisfied by apreponderance of the evidence that such “actua maice” existed, the
Indructions permitted it to assume some amount of compensatory damages. Theverdict sheet, however,
neither explicitly called for agpedid verdict asto actud mdicewith regard to compensatory damagesfor
the defamation count, nor did it parsethetwo categoriesof defamatory Satementspresented inthejudge's
indructions. Itispossblethat, under theingructionsasgiven, thejury could havefound Darvishliable
based entirely on hisnegligence with regard to theper quod statements, for which the jury was not
indructed actual madice nead be conddered in awarding compensatory dameges Thus it becomesequly
speculative for Petitioner to assart now that thejury'saward of $500,000 in compensatory damagesfor
Count | (defamation) was predicated on afinding of actual maliceasto theper se satements, ascenario
by which his appellate argument might have merit.

Petitioner arguesthat the present caseissmilar to Dinglev. Bdin, 358 Md. 354, 749 A.2d 157
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(2000). InDingle, thecircuit court concluded that aclaim for abreach of contract™® made by the
respondent was, “in effect, subsumedin her aternativedaimsof negligence®? and, for that reason, entered
judgment asametter of law on the breach of contract action a the conclusion of theevidence.” Dingle,
358Md. at 357, 749 A.2d at 158. The Court of Specid Appedsreversed thispart of thetrial court’s
judgment on the grounds that the breach of conttract daim should have been submitted to thejury. Bein
v. Dingle, 127 Md. App. 68, 79, 73 A.2d 301, 306 (1999), rev’d, 358 Md. 35, 749 A.2d 157 (2000).
Wereversed the holding of the Court of Specid Apped sin thisrespect Sating thet the breach of contract
damwaes “infact, submitted to thejury, which necessarily found againgt [plaintiff]” and thet “the essentia
underpinning of thedaimwas, in fact, submitted to thejury, which determined theissuein [defendant’ s
favor.” Dingle, 358 Md. at 357, 378, 749 A.2d at 158, 170.

Petitioner arguesthat Dingleissimilar to the present case because Petitioner, to prove defamation,
had to demondrate”that the dleged defamatory satements, if made, werefaseg’ and that Petitioner “at
least* act[ed] negligently infailingto ascertain’ whether thedefamatory satementsweretrue”” Petitioner’s
Br. at 20 (quoting Jacron Sales Co., 276 Md. at 597, 350 A.2d at 698 (alterationsin origina)).

Petitioner assertsthat thejury verdict demonstratesthat Petitioner met thisburden and that thejury

 Thebreach of contract dlam was premised on the petitioner, asurgeon, dlegedly promising to
respondent, his patient, that he would perform surgery on her, but then permitting another physician, a
hospital resdent doctor, abeit under petitioner’ s supervison, to perform part of the procedure. Dingle
v. Belin, 358 Md. 354, 359, 749 A.2d 157, 159 (2000)

2 Thedamsaf negligencewere: (1) that petitioner was negligent for lack of informed consent in
that petitioner breached hisduty by failing to inform respondent of the scope of the responghilities of the
resdent during her surgery and thus petitioner was unable to provide informed consent without this
knowledge; and, (2) that petitioner wasnegligent in the performance of thesurgery. Dingle, 358 Md. at
358-59, 749 A.2d at 159-60.
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“‘ necessarily foundthat’ [Respondent] medethedefamatory statementswith actud malice’—thestandard
required to bemet to find that Respondent had abused any qudified privilegethat arguably may havebeen
available. Petitioner’ sBr. at 21 (quotingK & K Management, Inc. v. Lee, 316 Md. 137, 150, 557
A.2d 965, 971 (1989)).2
Petitioner’ s use of Dingle, and reliance on K & K Management, Inc. v. Lee, however, is

ingpposite. The essential underpinnings of the holdingsin those cases are not present here; rather,
permitting aqudified privilege to be asserted and considered undercuts the attempted andlogy. We
explanedinMarches that “[t]hecommon law conditiond privilegesrest upon thenotion that adefendant
may escapeliability for an otherwise actionable defamatory statement, if publication of the utterance
advancessocid policiesof greater importancethan the vindication of aplaintiff’ sreputationd interest.”
Marches, 283 Md. a 135, 387 A.2d a 1131 (citationsomitted). Asdated, supra, to esablishaprima
facie case for defamation,

aplaintiff must ordinarily establishthat the defendant made adefamatory

datement toathird person; that the tatement wasfal se; thet the defendant

waslegdly at faultin making the satement; and that the plaintiff thereby
suffered harm.

2 InK & K Management v. Lee, 316 Md. 137, 557 A.2d 965 (1989), the jury determined
that the defendant was liable for breach of contract. Lee, 316 Md. at 141, 557 A.2d at 967. We
determined that thejury’ sverdict for the plaintiffslegally precluded afinding for the defendant on
defendant’ sargument that damages should be limited if the plaintiffswere found to have breached. Lee,
316 Md. a 149-50, 557 A.2d at 971. Wedtaed that the“jury necessarily found that the [plaintiffs] hed
not materidly breached the Agreement. Becauseabreach by the [plaintiffs] was essentid to the partia
defense embodied in [the defendant’ 5] requested ingtruction, [the defendant] was not preudiced by the
faluretosoingruct.” Lee, 316 Md. at 150, 557 A.2d a 971. ThelLeecaseisunlikethe present case
becausethejury’ sverdict here does not operatethe sameasit didin Lee, that is, it doesnot legally
mandate the conclusion that the qualified privilege was abused.
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Oncethe plaintiff demondrates that a satement was defamatory, then the defendant has the burden of
proving that the defamatory statement was privileged, the existence of which privilege, as noted supra,
isaquestion of law for the court. If theprivilegeisrecognized the plaintiff nonetheless may attempt to
show that the privilege was abused, a question for thejury, thus rendering the defendant liable for
defamation. Demongtrating abuse of the privilege requires overcoming a higher sandard than smply
demondrating that the tatement wasdefamatory. Asthe Court of Specid Apped sstated, assumingthe
existence of aqualified privilege, Respondent defamed Petitioner if:

(1) the publication [was| madewith maice, that is, with ‘knowledge of

fagty or recklessdisregardfor thetruth . . .,” Marches v. Franchino,

283 Md. at 139, 387 A.2d 1129. Restatement of Torts 2d 8 600-602;

(2) thegtatement wasnot medeinfurtherance of theinterest for whichthe

privilegeexiss Restatement of Torts2d § 603; (3) the Satement ismade

to athird person other than one‘whose hearing is reasonably believed to

be necessary or useful to the protection of theinterest . . .,” General

Motors Corp. v. Piskor, 277 Md. 165, 173, 352 A.2d 810 (1976);

Regtatement of Torts2d § 604; and (4) the gatement indudesdefamatory

metter not reesoncbly beieved to bein linewith the purpase for whichthe

privilege was granted. Restatement of Torts 2d § 605.
Darvish, 130 Md. App. at 277, 745 A.2d a 1140 (interna quotation marks omitted) (alterationsin
origind) (quoting Mareck v. John Hopkins Univ., 60 Md. App. 217, 225, 482 A.2d 17 (1984), cert.
denied, 302 Md. 288, 487 A.2d 292 (1985)); see also Telnikoff v. Matusevitch, 347 Md. 561,
594-95, 702 A.2d 230, 246-47 (1997). Becausetherecord of the present case does not permit usto
concludethat thejury necessarily found actud maicein any sense, theerrorsidentifiedin Part |1 of this

opinion are not harmless.

Exxon Corp. v. Schoene, 67 Md. App. 412, 508 A.2d 142 (1986), isinformative here. In
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Sthoene, asin the present case, the gppelant argued that, in regard to adefamation clam, “thetrid court
erredin refusing to instruct the jury on the scope of the conditiona privilege and whether it had been
forfeited by abuse.” Schoene, 67 Md. App. at 419, 508 A.2d at 146. The Court of Specid Appeds
determined that the appellant was “ entitled to have the jury instructed on the existence of . . . [the]
conditiond privilege’ because the satements were made within the employer-empl oyee context even
though at thetimethe Satementswere made, the gppdleewas no longer anemployee. 1d. Inconduding
that thetrid court erred in not ingructing thejury regarding qudified privilege, theintermediate gppdlate
court noted that the privilege was subject to forfature because “ therewas evidence fromwhich thejury
could havefound such abuse.” 1d. In spiteof thislatter conclusion, the court noted that abuse of a
qudified privilegeisaquestion for thejury to resolve, and therefore, the court held thet thetrid court “erred
inrefusng toindruct thejury astothe conditiond privilege gpplicableto[gppdleg § Satementsand asto
the manner in which that privilege could be abused.” Schoene, 67 Md. App. a 422, 508 A.2d at 147.
Thesameistrueinthe present cass; if there exigts evidence that the qualified privilegewas abused, it
becomesaquestionfor thejury to decide. 1t followsthat we cannot determinethat the jury necessarily
would have concluded that the qualified privilege was abused on this record.

TheU.S. Court of Appeasfor the Federd Circuit decided asmilar casethat isalso indructive,
In Manbeck v. Ostrowski, 384 F.2d 970 (D.C. 1967), cert. denied, 390 U.S. 966 (1968), an
atorney, aopdlee, sued the presdent of aloca labor union, gppdlant, “indander.” 384 F.2da 971. At
trid, during abench conference, gope lant’ sattorney admitted that hehad “inadvertently” falledtoraisethe
qualified privilegeissue at the pre-trial conference and that the exclusion of the privilegewould be

prgudicia to gppdlant. Manbeck, 384 F.2d at 972. Thetriad judge stated, however, that it would be
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unfair tointerject that issueat that point in thelitigation and “ ruled that the defensive possibilities of the
privilege could not be exploited.” 1d. Thejury, without hearing the qualified privilege defense, returned
averdict for the appellee and awarded compensatory and punitive damages. |d. On apped, the court
determined that the defense of privilege should have been permitted. 1d.
TheManbeck court concluded that theexcluson of theprivilegewaserror and rgected gopdleg’ s

argument that thejury, “in awarding punitive damages, necessarily found that gopellant’ sconduct possessed
adegree of mdicethat would have operated to defeet the privilege.” Manbeck, 384 F.2d at 976-77.
The court stated that this argument

overlooksimportant contragts that admisson of the defense could have

made possible. With privilege ruled out, the range for evidentiary

presentationswas narrowed, and argument and indructionsto thejury on

the subject were scotched. Had thetria embraced privilege, not only

coulditsscope have expanded in these respects, but new condderations

would have emerged that might have persuaded averdict different in both

itscompensatory and its punitivefestures. Wethink it clear, inthefirst

place, that thefactud picture beforethe jury could to some extent have

been trandformed. More evidence might have been forthcoming, and thet

which was received might have taken on a new look.
Manbeck, 384 F.2d at 977. The sameistruein the present case where punitive damages were not
awarded. TheManbeck court noted that when qualified privilegeisinvolved, the nature of how oneis
determinedto beliablefor defamation changes, “wordsotherwisedanderouspresumptivey fal withinthe
ambit of the privilege, and the burden rests upon the person maligned to show that they do not.” Id.

JUDGMENT OF THE COURT OF

OF SPECIAL APPEALS AFFIRMED;
PETITIONER TO PAY THE COSTS.
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