William Walker v. State of Maryland, No. 51, September Term, 2000.

Crimina Law - Third Degree Sexua Offense (vagina intercourse between aperson fourteen or fifteen
years of ageand one at least twenty-oneyears of age). Held: Reasonably mistaken bdlief of age not

defensive.
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Maryland Code (1957, 1996 Repl. VVol.), Article 27, 8 464B in relevant part provides:

"(@ A personisguilty of asexud offensein thethird degreeif the person
engagesin:

"(5) Vagind intercoursewith another personwhois14 or 15yearsof ageand
the person performing the act is at least 21 years of age."

In Garnett v. Sate, 332 Md. 571, 632 A.2d 797 (1993), we held that the second degree rape Satute,
8463(a)(3) (victim under fourteen years of age and defendant &t least four years older), did not recognize
areasonable mistake of age defense.! In Owensv. Sate, 352 Md. 663, 724 A.2d 43, cert. denied,
527 U.S. 1012, 119 S. Ct. 2354, 144 L. Ed. 2d 250 (1999), we held that § 463(a)(3) did not violate the
right to due processof law under thefederd or Maryland conditutions. Wegranted cartiorari intheingant
matter, prior to its congderation by the Court of Specid Appeds, in order to determine whether the third
degree sexud offense prosoribed by 8§ 464B(8)(5) isdistinguishable, with respect to areasonable mistake
of age defense, from § 463(a)(3). Asexplained below, we conclude that 8 464B(a)(5) is not
distinguishable asto that putative defense.

The petitioner, William Walker (Walker), was charged in the Circuit Court for Baltimore County
withviolaing 8 464B(a)(5). Thecasewastried nonjury on an agreed Satement of facts presented by the
State, as follows:

"It [i5] agreed between the Stateand the Defensethat on September 16, 1999, at
goproximatdy twelvein theafternoon, Officer Brennan of the Batimore County Police

Department was dispatched to 4519 Old Court Road asaresult of arapereport that had
been cdled in by Detective Fox of Family Crimes. At that time he spokewith thevictim,

'Unlessotherwiseindicated, dl satutory referencesareto Maryland Code (1957, 1996 Repl.
Vol.), Article 27.
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who was 15-year-old Carla Peterkin. Her date of birth was February 27, 1984. Her
father was also present, Mr. Craig Peterkin.

"They both advisad the officer that thevictim, Carla, hed runaway from home, was
brought back September 16th by Detective Fox. During thistimethe Defendant had been
living with 29-year-old William Walker, whose date of birth is September 15, 1970. They
had been living at Deer Lodge Court in Baltimore County.

"At that timethevictim stated she had [ consensud] sexud intercoursewith the

Defendant gpproximatdy seventy-fivetimes. Shedsobdieved that shewaspregnant and
the Defendant was the father of her child.

"The Defendant wastheninterviewed and reed hisrights pursuant to Miranda. He
did agree to speak with the officer.

"Headvised he had intercoursewith the victim gpproximatdy seventy-fivetimes
he did not know she was 15. He advised that she told him she was 19.

"And | did speak with the victim and they did indicate that was true.

" She d o then--later when shewas questioned abot it, she said her red agewas
17. Hedid admit that if shewas pregnant, hewasthefather. And thevictimworked at
thetimea Weissupermarket. Her job gpplication wasfraudulent. 1t dated thet shewas
17 yearsold.

"The Defendant did not seethejob gpplication, however heknowsit[ig thepolicy
of Weisto hire no one under 17. That would be the agreed statement of facts."

Without objection defense counsdl added that Ms. Peterkin and Walker met whileboth wereemployed
at Weis Market.

Waker then moved for ajudgment of acquittal based on reading into the Satute, asametter of
gatutory congtruction, adefense of reasonablemisakeasto thevictim'sage. Alternatively, thedefense
argued that recognition of the defensewasrequired under thedue processclause of thefifth and fourteenth

amendmentsto the Constitution of the United States and under Articles 20 and 24 of the Maryland
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Dedaraion of Rights Walker submitted thet Garnett, 332 Md. 571, 632 A.2d 797, was didinguishable
because the statute there involved dealt with victims age thirteen and younger.

Thedrcuit court denied the defendant's mation, concluding thet the defensewasnot avallable but
gating that "perhgpsit should be, especidly in Stuations such asthis™ The court found the defendant
"technicaly" guilty of athird degree sexud offense, but did not require himto register asasex offender.
Walker was sentenced to Sx months, service of the sentence was suspended, and Walker was placed on
unsupervised probation for one year. This appeal followed.

I

Waker'ssatutory congtruction argument faces the same obstadl e that the defendant in Garnett
wasunableto overcome. TherethisCourt fully recognized that crimind statutes containing no express
mensrea element, other than certain regul ations " respond[ing] to the demands of public healthand
welfare" ordinarily arenot condtrued toimpose"drict” crimind lidbility. Garnett, 332 Md. a 578, 632
A.2d a 800-01. Nevertheless thelegidativehistory of §463(a)(3), thestatutory rgpe enactment involved
in Garnett, precluded reading into that statute a reasonable mistake of age defense.

The datute that was involved in Garnett was enacted by Chapter 573 of the Actsof 1976. As
introduced by Senate Bill 358, statutory rape contained no express scienter requirement. The bill was
amended inthe Senate Judida Procesdings Committeeto providethat if aperson engagesina™sexud adt,”
which by definitionin that verson of thehill induded vagind intercourse, with aperson "under 14 years of
agewhich agethe person performing the sexud act knowsor should know, and the person performing the
sexud act is4 or moreyearsolder than the other person,” the crime was asexud offensein the second

degree punishable by up to twenty yearsimprisonment. 1976 Maryland Lawsch. 573 at 1532-33.
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Therediter further amendmentsweremedeto Senate Bill 358 induding removal of vagind intercoursefrom
the definition of "sexud act,” the addition of the crimesof rgpein thefirst and second degrees, and placing
datutory rgpewithinthe definition of rapeinthefirst degree, carrying up to alife sentence. SeeMd. Code
(1957, 1976 Cum. Supp.), Art. 27, §462(a)(2). Statutory rape was reduced to second degreerape,
carrying a maximum sentence of twenty years, by Chapter 292 of the Acts of 1977.

Sgnificantin Garnett wasthat, beforefind enactment in 1976, the Generd Assambly deleted the
proposed requirement that the defendant "knows or should know" that the victim was under the age of
fourteen years. We concluded that we could not read back into 8§ 463(8)(3) the defense of areasonable
but mistaken belief, based on appearances or representations, that the victim was of an age at which
consent validly could be given. Garnett, 332 Md. at 587, 632 A.2d at 804-05.

Section 464B(a)(5), withwhich weare concerned in theinstant metter, smilarly hasitsmodern
originsin Chapter 573 of the Actsof 1976. Historicaly, 8 464B(8)(5) tracesto the carna knowledge
datute enacted by Chapter 218 of the Actsof 1898. That statute wasrepededin 1976 by Chapter 573.
From 1898 to 1976 the carna knowledge statute in relevant part read:

"If any person shdl carndly know any femade not hiswife, between the ages of
fourteen and sixteen years, such carna knowledge shall be deemed amisdemeanor and

the offender ... shdl be punished by imprisonment ... for aterm not exceeding two years,

or befinedin asum not exceeding five hundred dollars, or [both;] and provided further,

that this section shall not apply to male persons under the age of eighteen years."
Maryland Code (1957, 1971 Repl. Vol.), Art. 27, § 464. Under the carnd knowledge Satute, thevictim
was legally incapable of consenting to the act. Foxwell v. Sate, 146 Md. 90, 92, 125 A. 893, 894
(1924). Wehavenat been directed to, nor has our research disclosed, any Maryland case or commentary

directly addressing whether a reasonable mistake of age was defensive to carnal knowledge.
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Theintroductory versgon of Senate Bill 358 of the 1976 Generd Assembly Sessionwould have
decrimindized carna knowledge. Theamendmentsby the Judicia ProceedingsCommitteerestoredit.
The offense was made a part of anew section, creating afourth degree sex offense, amisdemeanor
punishable by imprisonment for up to one year. As then proposed, that section read:

"(@ ..Apeonisguilty of asexud offensein the fourth degreeif the person
engages:

"(1) Insexud contact withanother person against the will and without the
consent of the other person; or

"(2) Inasexud act[induding vagind intercourse] with another personwhois
14 or 15 years of age which age the person performing the sexual act knows or
should know and the person performing the sexud act is4 or moreyearsolder thanthe
other person.”

(Emphasis added).

Further amendmentsbeforefind passageremoved vagind intercoursefromtheddfinition of "sexud
act," added asafourth degree sexud offensevagind intercoursewith afourteen or fifteenyear old, and
deleted the requirement that the defendant "knows or should know" the age of the victim.

Then codified asMd. Code (1957, 1976 Repl. VVal., 1976 Cum. Supp.), Article27, 8 464C, the

statute read:

"(@ What conditutes. — A personisquilty of asexua offensein thefourth
degree if the person engages:

"(1) Insexud contact withanother person againgt the will and without the
consent of the other person; or

"(2) Inassxud act withanother personwhois 15 yearsof age and the person
performing the sexual act isfour or more years older than the other person; or

"(3) Invagind intercoursewith another personwhois14 or 15 yearsof age
and the person performing thesexud actisfour or moreyearsolder than the ather person.

"(b) Penalty.— Any personviolaing theprovisonsof thissectionisguilty of
amisdemeanor and upon convictionissubject toimprisonment for aperiod of not more
than one year, or afine of not more than $1,000, or both fine and imprisonment.
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By Chapter 205 of the Actsof 1978, Md. Code (1957, 1976 Repl. VVal., 1977 Cum. Supp.), Art. 27, 8
464C(a)(2) was amended to include a victim age fourteen.

Weinfer with some confidencethat the source of thefour year age differentia that runsthroughout
the 1976 sexud offensessatute wasdrawn from the 1898 carnd knowledge statute. In 1965 Governor
J Millard Tawes had gppointed acommissononthecrimind law. See Stateof Maryland Commisson
on Crimina Law, Report and Part | of Proposed Criminal Code at v (June 1, 1972) (the
Commission Report). The Commisson Report proposed that therebea ™ Part 130: Sex Offenses’ ina
crimind code. See Commission Report at 185-96. Thedraft of Part 130 utilized afour year differentid
for sex crimesinvolving minors. That decision was based on former Article 27, § 464 in which the
maximum agedisparity permitted wasjust under four years. Section 464 did "not mekeit crimind fora
ma e one day short of being 18 years old to have carnal knowledge of afemae on the day when she
becomes 14 years old." Commission Report at 189.

Asin Garnett, the fact that the Generd Assembly first proposed and then deleted an explicit
requirement that the defendant knew or should have known the age of the victim, would have prevented
reading areasonable mistake of age defense into § 464C(a)(3), as enacted.

The statute under which Walker was prosecuted, § 464B(8)(5), was spun off by the Generd
Assembly in 1994 from § 464C asenacted in 1976. Asreflected inthebill file of the Department of
Legidative Sarviceson HouseBill 96 of the 1994 Generd Assembly sesson, thepinoff resulted fromthe
incident described below. Inthelatesummer of 1993 Montgomery County policereceived information
that an adolescent boy had left aroller rink with two sixty-year-old men and that the adolescent was with

themeninamotd room. When the palicelearned from the adolescent's parent thet the boy was agefifteen
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they wereunableto makean immediate arrest because the suspected crime, sexud actsinvolving afifteen
year old with defendants four or more years older, was a sex offense in the fourth degree and a
misdemeanor. Loca Montgomery County newspapers carried police criticiam of the atute, resulting in
theintroduction of House Bill 96 by aMontgomery County ddegate. Thebill would haveremoved from
thefourth degree sexud offense, andinsartedin thethird degree sexud offense, sexud contact and vagind
intercoursewherethevictim wasfourteen or fifteen years of age and the defendant was age twenty-five
or older. Thehill wasamended by the Senate Judicia Proceedings Committee to reducethe ageof the
defendant to at least twenty-one, and the bill was enacted in that form as Chapter 523 of the Actsof 1994.
Thus, from the slandpoint of adefense of reasonable mistake of age, the third degree sex offense
under 8464B(a)(4) (s=xud act) and (5) (vagind intercourse) isnot distinguishablefrom the same conduct
when it was proscribed by 8 464C(8)(2) and (3). Further reinforcing thiscondusionisthat 8 464B(8)(2),
prohibiting "[s|exud contact with another person who ismentdly defective, mentaly incapacitated, or
physcaly hdpless'" requiresthat the defendant " knows or shoul d reasonably know [thet] the other person
ismentally defective, mentaly incapacitated, or physicaly helpless” AlthoughtheGenerd Assembly was
presented with themodd of amidiake of fact defensein the provisoninvalving amentaly defectivevictim,
the Generd Assambly chose not to follow that modd with respect to the age of victims of asexud act or
vagind intercoursewherethevictimwasin fact fourteen or fifteen yearsold and the defendant wasat least
agetwenty-one. InGarnett weasorelied onasmilar knowledgedement inthe crimeof satutory rgpe
under 8463(8)(2) involvingamentally defectivevictim. See Garnett, 332 Md. & 585-86, 632 A.2d at

804.
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For theforegoing reasonswe concludethat, asamatter of satutory congtruction, theavailability
of adefense of reasonable mistake of age cannot be read into carna knowledge between afourteen or
fifteen year old victim and a defendant who is age twenty-one or older.

I

In acombined condtitutional/statutory congtruction argument Walker undertakesto distinguish §
464B(a)(5) fromthe second degree rgpe enactment, the condtitutiondity of whichwasupheldin Owens
v. Sate, supra. Waker pointsout that second degreerapeinvolvesavictim under fourteen yearsof age
and that, under Maryland law, asixteen year old person whois not mentally defective, mentally
incgpacitated, or physicaly helplessiscompetent to consent to vagind intercourse, sexud acts, and sexud
contact. Walker seesthisstructure asaffording some protection fromasecond degreerape chargefor a
person who believes ateenage sex partner isSixteen by providing amargin of error of two years between
grictliability and noliability. Theoffense proscribed by 8 464B(8)(5), Walker submits, makescrimina
amigakeof ageof only oneday and thereby impermissbly impedes, through fear of mistake, conduct thet
isotherwise lawful. Waker concludes, that areasonable mistake of age defense should bereadinto §
464B(a)(5) in order to avoid a substantial question of its validity under the Due Process Clause.

Thereareanumber of fdladesinthisargument. In"Chart 1," st forth be ow, we depict the scheme
of the 1976 and 1977 gatutescrimindizing voluntary sexud intercourseasthey remained until the 1994

spinoff from the fourth degree sex offense of § 464B(a)(5).

Chart 1

1976
Consensual Vagina Intercourse

Defendant's Age



15 16 17 18 19 20 21 & Older

Victim's

Age

12 NC 2ER | 2ER 2ER 2ER 2ER 2ER

13 NC NC 2ER 2ER 2ER 2ER 2ER

14 NC NC NC 4E SO [ 4ESO | 4ESO | 4E SO

15 NC NC NC NC 4E SO | 4E SO | 4E SO
16 And NC NC NC NC NC NC NC
Older

NC - No crime
R = Rape. 2E R - felony - maximum sentence 20 years

SO = Sex Offense. 4E SO - misdemeanor - maximum sentence 1 year

Under thegatutory scheme, if consensua vagind intercoursetakesplaceonthevictim'sthirteenth
birthday when the defendant isone day short of the defendant's seventeenth birthday, thereisno crime.
Ontheother hand, if the same conduct takes place oneday earlier, the defendant commits statutory rape
and issubject to twenty years confinement. Thus, the statute gpproved in Garnett and in Owens can be
viewed as aso having but a one day margin of error.

Smilarly, if consensud vagina intercourse takes place on the day beforethe victim's sixteenth
birthday and on the defendant's nineteenth birthday, the defendant commits asex offensein the fourth
degree, subject to amaximum sentence of oneyear. Ontheaother hand, if thevagind intercoursetakes
place on the very next day thereisno crime. Thus, from the standpoint of the difference of one day
between crimind and non-crimind conduct, Satutory rape and carnd knowledge are not distinguishable

under the statutory scheme.
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Morefundamentd isthat Walker'sassarted two year margin of error in Satutory rgpeignoresthet
consensud vagind intercoursewith aperson fourteen or fifteen yearsof ageby onewhoisfour or more
yearsolderisaso crimina. The"marginof error” of the statutory scheme where one personisunder
Sxteen yearsof ageisbasad on the age differentid between thetwo partiesand, in that sense, themargin
of error isjust under four years.
At ord argument Wa ker emphasi zed two decisons, United Statesv. Ransom, 942 F.2d 775
(10th Cir. 1991), and Perez v. Sate, 111 N.M. 160, 803 P.2d 249 (1990). Each of these cases
involved agtatutory schemeinwhich therewas anintermediate area, somewhat andogousto Maryland's
cand knowledge gatute, between"drict” lighility Satutory rapeand non-crimina consensud intercourse,
Waker would have usextrgpolate from these casesarequirement that theintermediate offenserecognize
areasonable mistake of age defense. Weare not persuaded. Ransom was charged with violating 18
U.S.C. 8 2241(c) proscribing sexual intercourse with afemale minor under theage of twelve. The
datutory scheme expresdy recognized areasonable misiake of fact defenseif theminor wastwelveyears
orolder. 18U.S.C. §2243(1988). Ransom contended that thisdifferencein the offensesdeprived him
of equa protection. Rgecting thisargument the court held thet the atute did not result "inadassfication
S0 unrelated to the government'sinterest in protecting children from sexua abuse asto beirrationd.”
Ransom, 942 F.2d at 778.
Perez presented ascheme under which atutory rapeinvol ved victimsunder thirteen and carnd
knowledgeinvolved victimsthirteen to Sxteen yearsof age™'when the perpetrator [was] inaposition of
authority over the child and used thisauthority to coercethechild to submit.™ Id. a 251 (quoting N.M.

Sat. Ann. §30-9-11(B)(1) (1978)). A 1987 amendment to the statute criminadized " sexud penetration”
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of achild thirteento Sixteen years of age"whenthe perpetrator [wad] a leest 18 yearsof ageandisat least
4yearsolder thanthechild" Id. TheNew Mexico court reed intothe new satute adefense of reasonable
mistake of age, reasoning that "[w]hen thelaw requiresamathematica formulafor its application, we
cannot say that being provided thewrong numbersisimmeaterid.” Id. Wefind noindicationinPerezthat
this holding was dictated by aconcern that the statute otherwise would be uncongtitutiona. Weread
Perez as apure statutory construction case, an avenue that we have found to be foreclosed asto
8§ 464B(a)(5), as explained in Part |, supra.

Ultimatdly, theconditutional concernthat Walker percalvesisoneof substantivedueprocess. He
raisesthe specter of non-crimina conduct, i.e., vagind intercourse with apartner Sxteen or moreyears
of age, being restricted by concern that the partner might not yet be sixteen. Here, however, the precise
gtatute with which we are concerned can be violated only by adefendant age twenty-one or over, as
reflected in Chart 2 set forth below depicting the effect of the 1994 amendment on the Satutory structure
presented in Chart 1.

Chart 2

1994
Consensua Vagina Intercourse

Defendant's Age
15 16 17 18 19 20 21 & Older
Victim's

Age

12 NC 2ER [ 2ER 2ER 2ER 2ER 2ER

13 NC NC 2ER 2ER 2ER 2ER 2ER

14 NC NC NC 4ESO | 4ESO | 4ESO | 3ESO

15 NC NC NC NC 4JESO | 4ESO | 3ESO
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16 And NC NC NC NC NC NC NC
Older

3E SO - felony - maximum sentence 10 years

Theoffenseunder § 464B(3)(5) cannot be committed unlessthe defendant is et lesst five years
older thanthevictim. Other thanin the context of marriage, there would seem to be no fundamenta
conditutiond right for aperson twenty-oneyearsor older to engagein consensud vagind intercoursewith
aperson sxteenyearsof age. To the extent that there may be any such privacy interest on the part of
consenting parties, oneof whom issixteen, the State'sinterest in protecting personsunder age sixteen
outweighs that assumed privacy interest.

Theforegoing condusonisdemondgtrated by the casesholding thet thereisno reasonable misteke
of age defense under gatutory rgpeand carnd knowledgetype satuteswheretheage of consentissixteen
or seventeen. See, eg., United Satesv. Brooks, 841 F.2d 268, 269 (Sth Cir.) (carnd knowledge:
under age Sixteen), cert. denied, 487 U.S. 1227, 108 S. Ct. 2887, 101 L. Ed. 2d 922 (1988); Phagan
v. Sate, 268 Ga. 117, 486 S.E.2d 876, 878 (1997) (statutory rape: under age sixteen), cert. denied,

522 U.S. 1128, 118 S. Ct. 1079, 140 L. Ed. 2d 136 (1998);* Sate v. Drake, 219 N.W.2d 492, 493

*Phaganisaparticularly forceful illustration of thelack of any condtitutiondly reguired transition
and of theminimd weaght, if any, afforded to an adult defendant's privacy argument wherethevidimisage
fifteen. There, the defendant, ageforty-six, had consensud intercoursewith afifteen year old girl on
goproximately Sx occagonsbeginning at the end of the 1995 schoadl year and prior to the victim's Sxteenth
birthday on September 29, 1995. Prior to July 1, 1995, the age of consent in Georgiawas fourteen, but
asof that datethelegidatureraised the age of consent to Sixteen. The defendant contended that hispre-
July 1 sexud rdaionswith histhen vaidly consenting partner crested aright of privacy that could not be
infringed by alaw efectiveater the rdationship had begun. Thecourt held thet the defendant did not enjoy
agrandfathered safe haven because of the States compdling interest in thewdfare of children fifteen years
old and under. Phagan, 486 S.E.2d at 879.
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(lowa1974) (datutory rgpe: under age seventeen); Satev. Campbell, 239 Neb. 14, 473 N.W.2d 420,
424 (1991) (first degree sexud assault: under age sixteen); Jenkinsv. Sate, 110 Nev. 865, 877 P.2d
1063, 1065 (1994) (statutory sexual seduction: under age sixteen); Commonwealth v. Miller, 385
Mass. 521,432 N.E.2d 463, 464 (1982) (statutory rape: under age sixteen); Goodrow v. Perrin, 119
N.H. 483, 403 A.2d 864, 865 (1979) (statutory rape: under age sixteen); Johnson v. State, 967
S.\W.2d 848, 849 (Tex. Crim. App. 1998) (indecency with achild: under age seventeen); State v.
Barlow, 160 Vt. 527, 630 A.2d 1299, 1299 (1993) (statutory rape: under age sixteen); Sate v.
Fisher, 211 Wis. 2d 665, 565 N.W.2d 565, 567 n.1 (Ct. App.) (sexud assault of achild: under age
sixteen), rev. denied, 211 Wis. 2d 532, 568 N.W.2d 299 (1997).

Accordingly, we shall affirm.

JUDGMENT OF THE CIRCUIT COURT FOR
BALTIMORE COUNTY AFFIRMED. COSTSTO
BE PAID BY THE APPELLANT.

Concurring and Dissenting Opinions follow:



Eldridge, J., concurring:

| concur intheresult only. See Owensv. Sate, 352 Md. 663, 691-693, 724 A.2d 43,
57-58 (Eldridge, J., concurring), cert. denied, 527 U.S. 1012, 119 S.Ct. 2354, 144 L .Ed.2d 250
(1999); Garnett v. Sate, 332 Md. 571, 588-592, 632 A.2d 797, 805-807 (1993) (Eldridge, J.,

dissenting).

Dissenting Opinion follows:



Dissenting Opinion by Cathell, J.:

For the reasons generally stated in Judge Bell’ s (now Chief Judge Bell’s) dissent in Garnett v.
Sate, 332 Md. 571, 632 A.2d 797 (1993), and for the reasons stated in Chief Judge Bell’sdissent in
Owensv. Sate, 352 Md. 663, 724 A.2d 43 (1999), in which | joined, | respectfully dissent.

Chief Judge Bell joinsin this dissent.



