June Pence v. Norwest Bank Minnesota, NA, Trustee, et al.
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Headnote:

JunePencefiled anaction aleging that respondentshad violated Maryland' s Secondary
MortgageLoan Law. Ms. Pencedleged that aprior loan for homerepairsfromthe
Mayor and City Coundil of Batimoretriggered therestrictions of the Secondary Mortgage
Loan Law, making it applicable to a mortgage agreement between Ms. Pence and
respondents. The Circuit Court for Baltimore City granted Ms. Pence’ sMotion for
Summary Judgment. The Court of Specid Apped sreversed thedecison of the Circuit
Court. We hold that the Court of Specia Appealsproperly held that the agreement
between Ms Pence and the City of Bdtimorewas not alien of aprior encumbrance under
the provisionsof the Secondary MortgagelL oan Law. Therefore, theredtrictionsof the
Secondary Mortgage L oan Law would not have been applicable to the mortgage
agreement between Ms. Pence and respondents.
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On September 29, 1997, June L. Pence, petitioner, filed acomplaint in the Circuit Court for
Bdtimore City against Maryland Financia Resources, Inc. (hereinafter Maryland Financid), Access
Financid (hereinafter Access), Norwest Bank Minnesota(hereinafter Norwest), LSl Financial Group
(hereinafter LS Financid), First Security SavingsBank (hereinafter First Security),* and Michad Fine?
Inthecomplaint, petitioner dleged that the defendantsviolated Maryland’ s Secondary Mortgege Loan Law
(SMLL), codified a Maryland Code (1975, 2000 Repl. VVal.), Title 12, Subtitle4 of the Commercid Law
Article®

On August 13, 1998, petitioner filed aMation for Summary Judgment in the Circuit Court for
Bdtimore City. Thismotionwasgranted by the Circuit Court. Respondentsfiled aMotionto Alter or
Amend Judgment, which was denied by the Circuit Court. Respondentsthen filed aNotice of Apped to
the Court of Special Appeals.

Inanopinionfiled on June 2, 2000, the Court of Special Appedsreversed thedecision of the
Circuit Court for Batimore City in Norwest Bank Minnesota, N.A., Trustee v. Pence, 132 Md. App.

363, 752 A.2d 681 (2000). Petitioner filed aPetition for Writ of Certiorari and respondentsfiled aReply

! After thefiling of petitioner’ sComplaint, First Security changeditsnameto Hagstar Bank, FSB.
We will refer to the bank as First Security.

> Michadl Fineand First Security were eventualy dismissed from the suit. OnMay 7, 1998,
petitioner filed an Amended Complaint againg the only partiesthat werethen left in the suit, Maryland
Financid, Access, and Norwest. On September 9, 1998, petitioner filed aSecond Amended Complaint
that brought Ocwen Federd Bank, FSB intotheauit. Theonly partiesthat were defendantsinthe origind
complaint that are involved in this appeal are Norwest and A ccess, respondents.

$The Complaint wasfiled in 1997 whenthe Maryland Secondary Mortgage Law was codified at
Maryland Code (1975, 1990 Repl. VVol.) Title 12, Subtitle 4 of the Commercia Law Article. All
referencesto the Maryland Secondary Mortgage Law areto the 2000 Replacement VV olumeexcept where
cited because of achangein the gatute from the 1990 Replacement V olumeto the 2000 Replacement
Volume.



and Conditiond Cross-Petition. Wegranted both petitions” Two questionswere presented to this Court:
1. Didthe Court of Specid Appedserrinholding that aBatimoreCity Deferred
Loan (for housing renabilitation) doesnot subject thered property to“thelien of [g] prior
encumbrance” under the Maryland Secondary Mortgage Loan Law?
2. Canafedera savingsbank that purchasesaloan originated by aMaryland
financecompany clambroad federa preemption of theMaryland Secondary Mortgege
Loan Lawv?® [Alteration in original.]
Weanswer question onein thenegative and therefore affirm the decison of the Court of Specid Appeds.
We hold that the Court of Specid Apped s properly held that the agreement between petitioner and the
City of Batimorewasnat alien of aprior encumbrance under the provisons of the Maryland Secondary
Mortgage Loan Law. Becausewe are affirming the decigon of the Court of Specid Appedsin favor of

respondents, we need not to address question two, presented in respondent’ s Conditiona Cross-Petition.

Facts
Ms. Penceresdesat 1231 Anglesea Street in Batimore City. 1n October of 1984, Ms. Pence
needed repairs done to her house. She entered into aBaltimore City Deferred L oan Agreement

(hereinafter City L oan) withtheMayor and City Council of Baltimorefor aloan of $6,265.00.° Ms. Pence

*TheMayor and City Council of Batimore and the Nationa Consumer Law Center filed amicus
curiae briefsin support of petitioner.

® This question was not presented by petitioner, but was presented by respondentsin their
Conditional Cross-Petition.

®TheBdtimore City Deferred L oan Program provides|low-interest loansto enable qualified low-

income homeownersto perform repairsand rehabilitation work onthelr houses. Theloansareavallable

to makerepairsto necessitiessuch as plumbing, hegting, and sructurd safety. The homeowner agreesto

subject the property to a* rehabilitation eesement,” which grants accessto the City to make surethat the
(continued...)
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had awater leek Sopped, new shinglesand rain drainsingtaled, her calling fixed, and had repairsmade
to her front porch. Theloan was recorded in the land records of Bdtimore City on December 21, 1984."
Ms. Pence testified that she believed that she was giving Baltimore City alien on her property.

In October of 1991, Ms. Penceand her daughter, Barbara Johnson Jacobs, entered into a
mortgage agreement with Banker’ sFHrst Mortgage for $30,002.55. On September 30, 1994, Ms Pence
and M. Jacobsthen refinanced thisloan with First Security for $38,500.00 (hereinafter Bank Loan). The
Bank Loan originated with Maryland Financid pursuant to a Correspondent Agreement between First
Security and Maryland Financid. At thetimeof settlement onthe Bank Loan, Maryland Financia took
aDeed of Trust on Ms. Pence sproperty assecurity for theloan. Maryland Financid then assgnedthis
Deed of Trust to First Security. During the processing of the Bank Loan, Advance Title Services
completed an abdtract or title search and Vdley Title Company completed atitleexamination. Atthetime
of the Bank Loan, Ms. Pence owed approximately $6,265.00 on the City Loan.

Ms Pence made her monthly payments on the Bank Loan until shebecame disabled in September

of 1996. Her incomewasthen limited to federd disability benefits and she was not ableto make her

®(...continued)
loan isusad to make reparsto the homein compliance with the Baltimore City Deferred Loan Agresment.
Under the Sandard |oan agreement, the homeowner isnot required to make any payment ontheloan and
theampleinterest a the rate of 3% per annum unless “the Property istransferred, sold, assigned or
abandoned or if the Owner ceasesto own the Property, whether by death [unlessthe owner’ sheirsare
eligible to assume the loan], condemnation, operation of Law or otherwise.”

"The City Loan wastitled “Batimore City Deferred Loan Agreement.” Thebacking attached to
the Agreement indicated that it was a“Mortgage.”
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paymentsonthe Bank Loan? Ms. Pencewastheninformed by LSl Financid that her property would be
the subject of aforeclosureactionif shedid not makeadl of the paymentsthat weredue onthe Bank Loan.
Procedural History
On September 29, 1997, Ms. Pencefiled aComplaint in the Circuit Court for Batimore City. She
brought suit againgt Maryland Financidl, First Security, Access, Michad! Fing Norwest, and LS Financid,?
daiming that they hed violated the Maryland Secondary MortgageLoan Law.* Ms Pencedleged thet the
City Loanwasalien on her property, bringing dl of the defendantswithin the purview of Maryland's
Secondary Mortgage Loan Law. Ms. Pencefurther aleged that the defendants, violated Maryland's
Secondary Mortgage Loan Law, by increasing her finance charge, her annua percentagerate, and her
monthly paymentson theloan. Ms. Pence requested that the court order that the defendants could only
collect theprincipa amount of theloan, asked the court to assess Satutory damages astreble damages, and
asked that the court enjoin LS Financia from pursuing foreclosure againgt her property pending the
adjudication of her clams.

OnJanuary 12,1998, Access, LS Finandd, and Norwest filed aMotion to Dismiss, for Summary

8 Mss. Pence started to receive disability benefitsin February of 1997. Shereceived $279.00a
monthin Sodid Security Disahility Insurance and $225.00 amonthin Supplementa Security Incomefrom
the Social Security Administration. Ms. Pence's payment on the Bank Loan was $384.94 a month.

® Maryland Financid wastheorigind lender of theloan a issuein the casesubjudice. Marylad
Fnanad assgned theloanto Frd Security. LS Financid sarviced theloan on an assgnment from Frgt
Security. Accesseventudly becamethe owner of theloan, which was part of apackage of securitized
loans. Norwest was an assignee of Access and was atrustee of the securitized loan pool inwhich Ms.
Pence sloan washdd. Ocwen eventudly replaced LS Finendd asthe sarvicer of theloan. Michad Fine
was atrustee set forth in the deed of trust.

Ptisarguedthat, if applicableunder the SMLL, theinterest rate charged and theloan origination
fee would bein violation of the statute.
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Judgment or to Strike. Intheir motion, they dleged that the City Loan to Ms. Pencewasnot alien asis
required by the Maryland Secondary Mortgage Loan Law, therefore, the Secondary Mortgege Loan Law
isnot gpplicableto thiscase. They also dleged that LS Financia has no interest in the debt and the
outcome of thiscase. Themotion aso contended thet Ms. Pencehed “undeanhands” They dleged thet
at thetimeof the settlement on the secondloan, Ms. Pence committed to removing any prior liensfromthe
property shewasrefinancing. They contend that Ms. Pence can not usethe City Loan asbothashidd and
asword.

OnJanuary 22, 1998, Frg Security filed aMation for Summeary Judgment incorporating themation
and supporting authorities of themotion filed by Access, LSl Financid, and Norwest. On January 26,
1998, Maryland Financid filed aMotion for Summary Judgment, also incorporating the motion and
supporting authorities filed by Access, LS| Financial, and Norwest.

OnJanuary 30, 1998, Ms. Pencefiled aResponseto Defendants Motionto Dismiss, for Summary
Judgment or to Strike. In her response, Ms. Pence claimed that the City Loan wasalien that madethe
Maryland Secondary Mortgage Loan Law gpplicableto theloan between Ms. Pence and the defendants
to her suit.

On March 19, 1998, the Circuit Court for Baltimore City denied the Motion to Dismiss, for
Summary Judgment or to Strike of Access, LS Finanad, and Norwest. The Circuit Court dso denied the
Mationsfor Summeary Judgment of Frst Security and Maryland Finanad. The Circuit Court found thet the
City Loan wasalien that brought the Maryland Secondary Mortgage Loan Law into play. The Circuit
Court stated that:

The court is persuaded that the 1984 agreement [City Loan] wasalien of aprior

-5



encumbrance. Thereisno requirement inthe Act that adassc mortgegeexis. Therefore,
thereisno necessity of finding some conditiona conveyance of an estate, subject to
repayment of theloan. A rehabilitation essament isan encumbrance on the property in thet
it subjectsthe owner and subsequent purchasersto aparticular rehabilitation obligation
presently andinfuturo. Itisalien becauseit burdensthe property to thet extent, reveds
itsintended purposeby calingitsdf a“ mortgage’ and dertsboth futurelendersand future
purchasersby public recordation. Further, dthoughthereisnothingintherecord toreved
legidativeintent, itisfarly inferablefrom the portion of thetext of the Act in question here,
which wasunamendedin thefind text of the Bill, thet the Generd Assembly intended to
protect those who weredready under someloan obligation affecting the property when
they negotiated subsequent loanswhich would d so affect and burden that same property.
Thiscasepresentsthat very circumstance. Becausethedefendantsweredl on notice of
thefirg agreement and itsencumbrance on the property, thisresult cannot work an undue
hardship on them. [Footnotes omitted.]

The Circuit Court then found that Ms. Pence did not have*unclean hands.” The City Loan had been
recorded in theland records of Batimore City and the Deed of Trust between Ms. Pence and the lenders
dated that “the property isunencumbered, except for encumbrancesof record.” TheCircuit Court held
that Ms. Pencedid not haveto removethe City Loan becauseit was an encumbrance of record thet was
exempted by the Deed of Trust.

On January 20,1998, aStipulaion of Dismissal wasfiled, dismissng Miched Finefrom thesuiit.
On April 24,1998, aStipulaion of Dismissal wasfiled, dismissng Frg Security fromtheaction. OnMay
7,1998, Ms Pencefiled an Amended Complaint against Maryland Finandd, Access, and Norwes, but
deeting LS Financid fromthesuit. The Amended Complaint madethesamed legeation that therewasa
violation of the Maryland Secondary Mortgage Loan Law.

OnAugud 13, 1998, Ms Pencefiled aMation for Summary Judgment. In her motion, Ms Pence
adleged that the Circuit Court hed dready found thet the City Loan wasaprior lien meking the defendants

in her suitin violation of the Maryland Secondary Mortgage L oan Law asamaiter of law. Therefore, in



accordancewith Maryland Code (1975, 1990 Repl. VVal.), section 12-413 of the Commercid Law Artide,
thelendersshould only be ableto collect the principal amount of theloan and may not collect interest, costs
or other chargeswith respect totheloan.™ Respondentsfiled aResponseto the Motion for Summary
Judgment on August 28, 1998. In their Response, respondents contended thet the motion should be denied
because (1) therdief sought by petitioner goeswel | beyond what iscalled for inthe note or the tatute at
Issue, (2) the State secondary mortgagelaw is preempted by federd regulations, and (3) petitioner did not
reveal to her lenders and loan originators that her house was allegedly encumbered by a previous loan.

On September 9, 1998, Ms. Pencefiled a Second Amended Complaint. Thiscomplaint added
Ocwentothesuit. Ms Pencedleged that Ocwen wasthecurrent servicer of themortgage loan, which
encompasses the right to collect mortgage payments. Ms. Pence included Ocwen in the suit for the
purpose of requesting the court to enjoin any collection activity or fored asure procesdingsthat Ocwen may
pursue.

On December 11, 1998, the Circuit Court for Batimore City granted Ms. Pence’ sMotion for
Summary Judgment. The Circuit Court found that the lenders had violated the M aryland Secondary

Mortgage Loan Law asametter of law. The Circuit Court cited theearlier decision of the court to deny

1 Maryland Code (1975, 1990 Repl. VVal.), section 12-413 of the Commercid Law Artide states
that:

8§ 12-413. Civil Penalties.

Except for abonafideerror of computation, if alender violatesany provison of
thissubtitle he may collect only the principa amount of the loan and may not collect any
interest, costs, or other charges with respect to the loan. In addition, alender who
knowingly violatesany provisonof thissubtitiedso Shdl forfat to theborrower threetimes
the amount of interest and charges collected in excess of that authorized by law.
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thelenders Mation for Summary Judgment andfound thet the decison implicitly, if not expresdy, found
that thelendershad vidated the Maryland Sscondary Mortgage Loan Law and that Ms Pencewas entitled
to the pendties permitted by section 12-413. The Circuit Court ated theearlier opinion of that Court thet
stated:
[Plantiff will beentitied totherdief shehaswoninthisproceeding, i.e, that “ Defendants
may only collect the principa amount of theloan [lessamounts paid by plaintiff on thet
principle] and shdl not collect interest, costsor other chargeswith repect tothisloan.”
Inaddition, plaintiff will beentitled to offsat againgt the principa indebtedness statutory
damagesin such amount as may be proven by her to her entitlement under the Act.
[Alteration in original .]
The Circuit Court dsofound that Ms. Pence was not in default on the Bank Loan and wasentitled toa
revisad amortization schedule, thet federd preemptionisnot in effect inthiscase, and that Ms Pencewas

solicited by Maryland Financid for theBank Loan so Ms. Penceishot estopped from bringing thissuiit.

On January 13, 1999, the Circuit Court for Batimore City Sgned an Order that darified the tatus
of the Bank Loan based upon the Court’ sgranting petitioner’ sMation for Summeary Judgment. The Order
stated that:

ORDERED that the current balance of theloan is $23,198.29, based on the
following itemization of partial payments & overpayments:

Ms. Pence made paymentsin the amount of $384.94 for twenty-four monthsfor atota
amount of $9,238.56. Ms. Pence also paid settlement charges in the amount of
$6,063.15.

$9,238.56 + $6,063.15 = $15,301.71. Thisamount isto be subtracted from the total
loan amount. $38,500.00 - $15,301.71 = $23,198.29; and it is further

ORDERED that no interest or feeswill be charged in connection with thisloan
through its maturity in November, 2024; and it is further
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ORDERED that the attached revised amortization schedule shdl governthisloan
through its maturity.

On January 21, 1999, Access and Norwest filed aMation to Alter or Amend the Judgment. On
February 17, 1999, Ocwen filed aMationto Alter or Amend Judgment that incorporated themotion filed
by Access and Norwest. The court denied both of these motions.
On June4, 1999, Norwest and Accessfiled aNotice of Apped to the Court of Specid Appeds.
In Norwest Bank Minnesota, N.A. Trustee v. Pence, 132 Md. App. 363, 752 A.2d 681 (2000),
the Court of Specid Appedsreversad the Circuit Court for Batimore City, holding thet the Circuit Court
erred when it found that the City Loan wasthe type of alien of prior encumbrance that triggered the
restrictions of the Maryland Secondary Mortgage Loan Act. The Court of Special Appeals stated that:

Tobesure, werecognizethat it isnot necessary for the agreement to contain the
word “lien” in order to create an equitablelien. “The modern conception of alienisthet
itisaright given by contract, satute or rule of law to have adebt or charge satisfied out
of aparticular property.” Chaires, 350Md. a 731, 715 A.2d 199 (quoting 3Am. Law
of Property 8 1320, at 537 n. 4 (A.J. Casner ed. 1952)). We are not convinced,
however, that the partiesintended for 1231 Anglesea Street to serve as security for the
City loan. Inthefirg place, Ms. Pencedid not convey the property to the City as security
for repayment of theloan, nor doesthe agreement providefor apower of e, authorizing
the City to sl the property upon Ms Pence sdefaullt. Infact, it isfar from dear whet the
City’ srecoursewould beif the City loan wereever in default, or evenif default could
occur. InMs Pence sagreament with the City, the agreament provides that the City could
“takewhatever action a Law [dc] or in equity asmay gppear necessary or desirableto
enforce any obligation, covenant or agreement of the Owner under thisAgreement.”
Under this provision, we assumethat the City could file an action against Ms. Pence
persondly to satisfy thedebt. “[1]t would gppear thét . . . for an equitableliento exist a
specificintent to creste alien must be made manifest. .. .” Imbes, supraat 260, 412
A.2d 96. Thisleadsusto concludethat the City loan did not creste amortgage, nor did
it crestean equitablelien. 1tisnot manifest from the agreement thet the partiesintended
for 1231 Anglesea Street to serve as security for the City loan.

Id. at 371-72, 752 A.2d at 685-86 (footnote omitted) (dterationsin origind). Ms. Pencefiled aPetition
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for Writ of Certiorari to this Court and respondentsfiled aReply and Conditiona Cross-Petition for Writ
of Certiorari.
Discussion

Weshd| afirmthe Court of Specid Apped sand hold that the Bdtimore City Deferred Loanwas
not thetype of alien of aprior encumbrancethat triggered the restrictions of the Maryland Secondary
MortgageLoan Act. Wewill firg examinethesandard for reviewing thegranting of amoation for summary
judgment. We will then review the nature of mortgages and equitable mortgages.

A. Summary Judgment

Thetrid court, in accordance with Maryland Rule 2-501(e), shdl grant amotion for summary
judgment “if themotion and response show that thereisno genuine dispute asto any materid fact and thet
the party inwhosefavor judgment isentered isentitled to judgment asametter of law.” Inthecasesub
judice, the Circuit Court for Bdtimore City determined that there was no dispute of materid fact and thet
petitioner was entitled to judgment as a matter of law.

Inreviewing the grant of asummary judgment motion, we are concerned with whether adispute
of material fact exists. Williamsv. Mayor & City Council of Baltimore, 359 Md. 101, 113, 753
A.2d 41, 47 (2000); Hartford Ins. Co. v. Manor Inn of Bethesda, Inc., 335 Md 135, 144, 642
A.2d 219, 224 (1994); Grossv. ussex, Inc., 332 Md. 247, 255, 630 A.2d 1156, 1160 (1993);
Beatty v. Trailmaster Products, Inc., 330 Md. 726, 737, 625 A.2d 1005, 1011 (1993); Arnold
Developer, Inc. v. Collins, 318 Md. 259, 262, 567 A.2d 949, 951 (1990); Bachmann v. Glazer
& Glazer, Inc., 316 Md. 405, 408, 559 A.2d 365, 366 (1989); King v. Bankerd, 303 Md. 98, 110-

11,492 A.2d 608, 614 (1985) (citationsomitted). “A materid fact isafact theresolution of which will
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somehow affect the outcome of the case” King, 303 Md. at 111, 492 A.2d at 614 (citing Lynx, Inc.
v. Ordnance Prods,, Inc., 273 Md. 1, 8, 327 A.2d 502, 509 (1974)). “[A] dispute asto factsrelating
to grounds upon which thedecison isnot rested isnot adispute with respect to ameaterial fact and such
dispute does not prevent the entry of summary judgment.” Salisbury Beauty Schs. v. State Bd. of
Cosmetologists, 268 Md. 32, 40, 300 A.2d 367, 374 (1973).

This Court also has stated that “[t]he standard of review for agrant of summary judgment is
whether thetria court waslegally correct.” Goodwich v. Snai Hosp. of Baltimore, Inc., 343 Md.
185, 204, 680 A.2d 1067, 1076 (1996); see also Murphy v. Merzbacher, 346 Md. 525, 530-31,
697 A.2d 861, 864 (1997); Hartford Ins. Co., 335 Md. at 144, 642 A.2d at 224; Gross, 332 Md.
at 255, 630 A.2d at 1160; Heat & Power Corp. v. Air Prods. & Chems,, Inc., 320 Md. 584, 592,
578 A.2d 1202, 1206 (1990) (citationsomitted). We stated specifically in Beatty v. Trailmaster
Products, Inc., 330 Md. 726, 737, 625 A.2d 1005, 1011 (1993) that “[i]t isthus clear that under
Maryland’ ssummary judgment rule, atrid court determinesissuesof law; it makesrulingsasametter of
law, resolving no disputed issues of fact.” In the present case, there are no disputes of relevant
determinative facts. Theissueis clearly a matter of law for this Court to determine.

B. Mortgage

We next describe the nature of mortgages. 1n the case of Equitable Trust Co. v. Imbes, 287
Md. 249, 412 A.2d 96 (1980), where this Court examined thecharacteristics of both aforma mortgage
and an equitable mortgage, we stated that:

Equitebleisof theview thet theindrument here, “onitsface [ig precisdy thetype

of agreement which creates an equitable lien or mortgage.”
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Wegtart with thefact that thisinstrument by no stretch of theimagination can
legitimately be called amortgage and that it does not even purport to beintheformof a
mortgage. In Bank v. Lanahan, 45 Md. 396 (1876), Judge Alvey set forth for the
Court the characteristics of a mortgage:

By thelegd, formd mortgage, asdidinguished fromingrumentshedtobe
mortgeges by congruction of Courts of Equity, the property is conveyed
or assigned by the mortgagor to the mortgagee, inform like that of an
absolutelegd conveyance, but subject toaproviso or condition by which
the conveyanceisto becomevoid, or theestateisto be reconveyed, upon
payment to the mortgagee of the principal sum secured, with interegt, on
aday cartain; and upon nonperformance of thiscondition, the mortgaged's
conditiond estate becomesabsolute a |law, and hemay take possesson
thereof, but it remainsredeemablein equity during acertain period under
the rules imposed by Courts of Equity, or by statute. [Id. at 407.]

[twill be seenthat thisingrument hasinit noneof therequisitesof amortgage st forth for
the Court by Judge Alvey in that case.

Equitable doesnot say thet thisisa proper mortgage, but suggesisitisan eguiteble
mortgage. Without exception, the instruments which we have held to be equitable
mortgages have been oneswhich on their face appeared to be mortgages but which
were defectivein somemanner. Forindance, inLeBrunv. Prosse, 197 Md. 466, 477,
79 A.2d 543 (1951), Judge Markell quoted from Dyson v. Smmons, 48 Md. 207
(1878), where Judge Alvey said for the Court:

The principleisnow so well settled, that it would seemto be
beyond dl question and controversy, thet if aparty makesamortgege, or
affectsto make one, but it provesto be defective, by reason of some
informality or omisson, such asfailureto record in duetime, defective
acknowledgment, or the like, though even by the omission of the
mortgagee himsdf, astheindrument isat leest evidence of an agreement
to convey, the conscience of the mortgagor isbound, and it will be
enforced by a court of equity. [1d. 48 Md. at 214.]

In Dyson the mortgage was recorded in Montgomery County wheretheland was Stuate,
but the acknowledgment wastaken before ajusticeof the peacein Frederick County.
Our datute a thetime required thet if an acknowledgment were taken before ajudtice of
the peace"out of the county . .. whereinthered estate or any part of it lies” then "the
officdd character of thejudtice [wasrequired to be] certified to by the derk of the drcuit
or superior court under his official seal.” This certificate was missing.
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Id. at 253-55, 412 A.2d at 98-99 (alterationsin original) (emphasisadded) (footnote omitted). The
Bdltimore City Deferred Loan Agreament dearly failsas both amortgageand as an eguitable mortgage
We next review the Maryland Secondary Mortgage L oan Law and whether the Batimore City Deferred
L oan triggers the Secondary Mortgage Loan Law.
C. Maryland Secondary Mortgage L oan Law
The Maryland Secondary Mortgage L oan Law™ was enacted by 1967 Maryland Laws, Chapter
390 (Senate Bill 566). Chapter 390 stated:

AN ACT to add new Sections 39 to70, inclusive, to Article 66 of the
Annotated Codeof Maryland (1964 Replacement VVolume), title“Mortgages” to
follow immediately after Section 38 thereof, and to be under the new subtitle
“Secondary Mortgage L oan Law”; to generdly providefor thelicensing of
personsinthebusiness of negotiating secondary mortgageloans, and to generdly
providefor the regulaions of such personsand such loans, to givethe Banking
Commissioner certain duties and powersin the regulation of such personsand
such loans, to provide pendtiesfor violationsand to generdly reaeto secondary
mortgage transactions and the regulation of personsin this business.

The SVILL waslaer trandferred to the Commercid Law Artidewhenthe Commercid Law Artidewas

established by 1975 Maryland Laws, Chapter 49 (House Bill 26). Asstated, supra, the SMILL is

2The conoept of equitable mortgagesis digtinct from the concept of equitable subrogaioninthe
ng of lien priorities. For adiscussion of equitable subrogation, see generally G.E. Capital
Mortgage Services, Inc. v. Levenson, 338 Md. 227, 657 A.2d 1170 (1995).

TheCourt of Specid Appedshdd thet the City Loan agreement was not amortgege and petitioner
isnot contesting that holding on gpped. Asdiscussed, infra, we agree with the holding of the Court of
Soedd Appedsthat the City Loan agreement isnot amortgage. Theonly use of theterm “ mortgege” was
on the “blue back,” which is not a part of the loan agreement with the City.

BThe SMLL iscodified a Maryland Code (1975, 2000 Repl. Val.), Title 12, Subtitie 4 of the
Commercid Law Article. All referencesto any sectionsaretothe SMLL at thiscite, unlessotherwise
cited.
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currently codified at Maryland Code (1975, 2000 Repl. Val.), Title 12, Subdtitie 4 of the Commercid Law
Article.
Inorder for the SVILL to be goplicable, aloan must be asecondary mortgage [oan under section
12-401(j), which states:
(i) Secondary mortgage loan. — (1) “ Secondary mortgageloan” meansaloan
or deferred purchase price secured in whole or in part by amortgage, deed of trust,

security agreement, or other lien on real property located in the State, which property:

(i) Issubject to thelien of one.or more prior encumbrances, except aground rent
or other leasehold interest; and

(i) Hasadweling onit desgned principaly asares dencewith accommodations
for not more than four families.

If apiece of property hasalien of aprior encumbrance, then the SMLL, among other restrictions,
redricts the maximum interest rate that can be charged, the amount of origination fee, and precludes a
lender from collecting any other commission, finder’ sfee, or pointsfor obtaining, procuring, or placing a
loan.

Petitioner dlegesin her Complaint thet the City Loan wasalien of aprior encumbrance. Petitioner
cdamsthat respondentsviolated the SMILL by charging bothan origination fee and an additiond feein

violation of Maryland Code (1975, 1990 Repl. Vol.), section 12-405(a) of the Commerdial Law Artide

“Maryland Code (1975, 2000 Repl. VVol.), section 12-401(d) of the Commercia Law Article
defines alien on real property as:

(d) Lien on real property. — “Lien on real property” includes:

(1) A confessed judgment note or consent judgment required by a person who
ordinarily requires such an insrument for the purpose of acquiring alien on property
described in subsection (i) of this section; and

(2) A sale and leaseback required by a person for that purpose.
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At thetime of thefiling of the case sub judice, Maryland Code (1975, 1990 Repl. VVal.), section 12-
405(a) of the Commercia Law Article stated:

(@) Origination fee. — (1) A lender may collect aloan origination fee not
exceeding the grester of $500 or 4 percent of the net proceeds of acommercid [oan of
$75,000 or less made under this subtitle or not exceeding $250 or 2 percent of the net
proceads of any other loan under thissubtitle. However, thelender may not collect from
the borrower any other commission, finder’ sfee, or point for obtaining, procuring, or
placing aloan.

Petitioner clamsthat respondentsviolated thissection by charging afour percent origination feewhen
Maryland Code (1975, 1990 Repl. Vol.), section 12-405(a) of the Commercid Law Article capsthe
origination fee at two percent of the net proceeds.™ Petitioner also claimsthat respondentsviolated
Maryland Code (1975, 1990 Repl. Val.), section 12-405(a) of the Commercia Law Articleby charging
her a$700.00feelabded“Loan Discount,” which shefed sisan additiond feeor commissoninviolation

of that section.*®

> Net proceeds is defined in section 12-401(f), which states:

(f) Net proceeds. — “Net proceeds’ means the difference between:

(1) The full amount of a secondary mortgage loan; and

(2) Theamount of interest taken in advance on theloan plustheamount of theloan
origination fee.

Petitioner dlegesthat thefull amount of the bank |oan was $38,500.00, minustheamount of interest taken
inadvance, $318.76 and the amount of theloan origination feg, $1,540.00, for atota of $36,641.24. The
loan origination feeisonly dlowed to betwo percent of $36,641.24, whichis$732.82. Respondents
charged petitioner aloan origination fee of $1,540.00, which isapproximately four percent of the net
proceedsand is$307.18 morethan thedlowed two percent loan origination feeif thetransactionissubject
to the restrictions of the SMLL.

1 The Court notesthat there have been changesto section 12-405(a) sincethiscasewasfiled in
the Circuit Court for Batimore City on September 29, 1997. 1998 Maryland Laws, Chapter 760 (Senate
Bill 105) and 1998 Maryland Laws, Chapter 761(House Bill 202) changed section 12-405(a) to read:
(continued...)
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Petitioner contendsthat Snce respondentsarein violaion of the SVILL, the Circuit Court should
have then looked to section 12-413 for the penalty. Section 12-413 states:
§ 12-413. Civil penalties.

Except for abonafideerror of computation, if alender violatesany provison of
thissubtitle he may collect only the principa amount of the loan and may not collect any
interest, costs, or other charges with respect to the loan. In addition, alender who
knowingly violatesany provisonof thissubtitedso Shdl forfat to theborrower threetimes
the amount of interest and charges collected in excess of that authorized by law.

Inaccordancewith thissection, in her Complaint, petitioner requested that respondents“may collect only
the principal amount of theloan, and shall not collect interest, costs or other chargeswith respect to this
loan.” Wethen are called upon to interpret theloan agreement and itsrdationship, if any, to thetype of
prior encumbrancethat triggersthe SMILL. That essentidly isalegd, not factud metter, especidly given
that the facts do not appear to be in dispute.

D. Analysis of the City Loan Under the SMLL

19(....continued)

(& Originationfee.— (1) A lender may collect aloan origination feefor making aloan
under this subtitle only as provided in this section.

(2) Theaggregateamount of theloan arigination feeimposed by alender under thissection
when combinedwithany finder’ sfeeimposad by amortgagebroker under 8 12-804 of thisarticle
may not exceed the greater of:

(1) $500 or 10 percent of the net proceeds of acommercia |oan of $75,000 or lessmade
under this subtitle; or

(i) $250 or 10 percent of the net proceeds of any other loan made under this subtitle.

(3) A lender may nat collect from the borrower any other commission, finder’ sfee, or point
for obtaining, procuring, or placing aloan under this subtitle.

Under the new section 12-405(a), the origination fee charged by respondentsin this case would be under
the ten percent cgp sated in section 12-405(a)(2)(ii). Neverthdess if the SMILL applied, respondents
could still bein violation of section 12-405(a)(3) for the $700.00 fee that was labeled “Loan Discount.’
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Inorder for the Bank Loan to quaify under the SVILL, theremust have been alien conditutinga
qudifying prior encumbranceonthetitleto petitioner’ sproperty. Petitioner contendsthat the City Loan
created an equitablelien that wasalien of aprior encumbrance. Respondents contend that the City Loan
was just aloan and did not create alien on the title to petitioner’ s property.

The City Loan states, in part:

WHEREAS, the Owner is willing to subject the Property to a
rehabilitation easement and to the claims of the City for the repayment of the
Loan pursuant to the terms and conditions set forth in this Agreement; and

WHEREAS, it isagreed that the repayment of theindebtednessevidenced hereby,
aswdl asthe performance of the other covenants, termsand conditions herein, should be
secured by the execution of this Agreement.

. The Owner agrees as follows:

1) Torepay the Loan and smpleinterest thereon at therate of 3%
per annumin the event the Property istranderred, sold, assigned
or abandoned or if the Owner ceases to own the Property,
whether by death, condemnation, operation of Law or otherwise,
Itisexpressy understood and agreed by the owner that upon his
or her death, hisor her harsmay assumetheloan and be subject
to the terms and conditions of the Deferred Loan Program . . . .

7) Upontheoccurrenceof any such default, NPA/DHCD!™ may
take any or al of the following remedia steps:

a) NPA/DHCD may, upon noticeinwriting that adefault
has occurred under thisAgreement and iscontinuing, Sop

“NPA/DHCD isthe acronym for the Neighborhood Progress Administration and the Department
of Housing & Community Development.
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meaking paymentshereunder and gpply thebdanceof the
undisbursed L oan proceedsto the payment of theLoan
and to pay any funds dueto the contractor for completed
work; and/or

b) may declaretheindebtednessevidenced and secured by
this Agreement immediately due and payable; and/or

C) may take whatever action at Law or in equity as may
gppear necessary or desirableto enforceany obligation,
covenant or agreement of the Owner under this
Agreement. [Emphasis added.]
Only the signature of the City’ s representative was attested to on the City Loan agreement.
Petitioner pointsto severd factorsthat shethinksestablishesthat the City Loan created alienon
her property. Petitioner contendsthat the languagein theloan agreement that “the Owner iswilling to
subject the Property to arehahilitation essament and to the daim of the City for the repayment of the Loan”
and petitioner’ sundergtanding that shewas giving the City alien on her property show theintent of the
partiesto crestealien. Petitioner aso pointsto the City Loanagreement being recorded in Batimore City
asamortgage asproof of the partiesintent to creste alien on petitioner’ sproperty. Petitioner contends
that the totdity of thefacts, that the City Loan agreement was recorded, the language of the City Loan
agreament, the creation of arehabilitation essament on petitioner’ s property, and petitioner’ sunderstanding
that shewasgiving the City alien on her property, dl provethet theintent of the partieswasto crestea

lien. We disagree with petitioner. We hold that the City Loan did not create an equitable lienin the

property but provided the City with a chose in action.*®

B Intheir Reply Brief, respondents contended that evenif the City Loan crested an eqitablelien,
the SVILL isnat triggered because an equitablelienisnot alien of aprior encumbrance under the SMILL.
(continued...)
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This Court has gated that “[t]he modern conception of alienisthat itisaright given by contradt,
statute or ruleof law to have adebt or charge satisfied out of a particular property.” Chevy Chase
Bank v. Chaires, 350 Md. 716, 731, 715 A.2d 199, 206 (1998). In Equitable Trust Co. v. Imbes,
287 Md. 249, 412 A.2d 96 (1980), thisCourt, while examining equitableliens, quoting from Keyworth
v. Israelson, 240 Md. 289, 214 A.2d 168 (1965), stated that:

An equitablelien isbased on specific enforcement of acontract
to assgn property assecurity. The contract need not sipulatefor thelien
inexpressterms; itisenoughif that isthefair and reasonableimplication
of thetermsemployed. A mere promiseto pay adebt or obligation does
not of itself, however, createalien unlesstheintention to createitis
gpparent from the instrument and circumstances leading toit. Johnson
v. Johnson, 40 Md. 189, 196 (1874). See33 Am. Jur. Liens8 18 and
4 Pomeroy’ s Equity Jurisprudence 88 1235-1237 (5th ed. 1941); but
also see 41 Harv. L. Rev. 404 (1928). [Id. at 305.]

Thisisin accord with 4 J. Pomeroy, Equity Jurisprudence 8§ 1235 (Sth ed., S. Symons
1941), cited in Keyworth, where it is stated:

The doctrine may be dated in its most generd form, that every
express executory agreement in writing, whereby the contracting party
suffidently indicates anintention to meke some particular property, red or
persond, or fund, therein described or identified, asecurity for adebt or
other obligation, or whereby the party promisesto convey or assign or
transfer the property as security, creates an equitable lien upon the
property so indicated, which isenforceable againsgt the property inthe
handsnot only of theorigind contractor, but of hisheirs, adminigtrators,
executors, voluntary assignees, and purchasers or encumbrancerswith
notice. [Id. at 696.]

18(...continued)
Becauseweare holding that the City Loan does not cregte an equitablelien, we will not decide whether
an equitable lien qualifies as alien of a prior encumbrance under the SMLL.
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In summary, it would appear that under our cases for an equitableliento

exist a specific intent to create a lien must be made manifest as, for instance,

where awritten instrument evidences an intent to create alien but the instrument is

imperfect in someregard, such as onewith adefective acknowledgment. In the aosence

of awritten contract construed to embody thefull agreement of the parties, an equitable

lien may befound only wherethe sumtotd of the circumstances of the dedlings between

the parties fairly may be said to evidence an intent to create such alien.

Id. at 256-60, 412 A.2d at 99-101 (aterationsin original) (emphasis added).

In Equitable Trust Co., Thomas L. Imbesi and his son borrowed $60,000.00 from The
Equitable Trust Co. Mr. Imbes sgned adocument titled a Covenant Not To Encumber or Convey Red
Edate, inwhich Mr. Imbed, aslong ashe wasindebted to The Equitable Trugt Co., would “ not make, or
causeto bemadeany deed of trust, mortgage, conveyance or any other instrument or agreement having
the effect of alien upon or conveyance of thered estate now owned by me/us. ..." Thisdocument was
recorded among theland records of Batimore County. Mr. Imbes’ sson then borrowed money froma
different bank and he secured the loan with amortgage on the property mentioned in the covenant not to
encumber. Thesecond bank eventualy entered judgment againg Mr. Imbes and asuit toforecl oseunder
the covenant not to encumber wasfiled by The Equitable Trust Co. ThisCourt had to decide whether the
covenant not to encumber wasan equitablelien. The Court held that anegetive covenant not to encumber
or convey real property was not an equitable lien. The Court stated that:

With that background, we turn to theinstrument in question. Itisplainand
unambiguous. 1t doesnothing morethan to recitethat thereisadebt to Equitable and thet

In condderation of that debot Imbes will not encumber or convey specified land solong as

the debt remainsunpaid. It will berecdled that the Court sated in Keyworth, 240 Md.

at 305, that an equitable lien is based on specific performance of acontract to assign

property as security. InWestern Bank, 91 Md. at 621, cited by Jones, the Court said

relative to an equitable mortgage, “[1]n al such casestheintent to create a mortgage
Is the essential feature of the transaction.” (Emphasisin original.)
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We have here no homemade security instrument in which the parties|abored to
produce alien of somesort but fell short of the legd requirements and thus must be
rescued by acourt of equity. Theform onwhich thisagreement wasplaced wasaprinted
document prepared by oneof thelargest banksinthe Sate. We have noingrument which
purportsin any way to convey or to placealien upon land. The agreement isbarren of
anything toindicatean intent to crestealien. We have nothing but an agreement not to
do apaticular thing. Inthewordsof theWes Virginiacourt in Knott, “[t]he crestion of
alienisan affirmative act, and the intention to do such act can not beimplied froman
expressnegative” 1d. 30W. Va a 796. Weagree. Accordingly, wefind no equitable
lien. It followsasaconsequencethat the instrument with whichwe are here concerned
creates no lien paramount to subsequent mortgages or judgment liens on the same

property.
Id. at 270-71, 412 A.2d at 106-07.

In Montgomery County v. May Department Stores Co., 352 Md. 183, 721 A.2d 249
(1998), adispute arose between Montgomery County and May Department Stores over surplus procesds
fromamortgageforeclosure. May Department Stores had ajudgment lien againg the property thet was
part of the mortgageforeclosure. Thedam of Montgomery County wasthat covenantsrunning with the
County’ sModerately Priced Dwelling Unit program®® gavethe County alien onthat property that had a
priority over thelien of May Department Stores. The Court held that the covenantsdid not createalien.
The Court could not find any language where the residents of the dwelling units agreed to theimposition
of alienonther particular lot. The Court dso held that agtatutory lien was not crested because therewas
no expresslanguage cregting alien. Whilethe Court recognized that expresslanguage cregting alienwas
not an absolute prerequiste to the recognition of an equitable lien, the Court could not find any language

that created an equitablelien. The Court stated that “[i]nthe matter beforeusArticle X of the Avend

Theproperty that was part of thefored osure proceeding was part of the County’ sModerately
Priced Dwelling Unit program.
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MPDU covenantsiseven further removed from an equitable lien than was the covenant not to encumber
or convey that was involved in Equitable Trust.” 1d. at 197, 721 A.2d at 256.

The courtsof our sdter sateshave dso held that in order to cregte an equitablelien there must be
aclear intent by the partiesto establish the lien. Warrenv. Warren, 11 Ark. App. 58, 61, 665 SW.2d
909, 910-11 (1984) (themereloan of money for the purchase of property doesnot result inan equitable
lienin favor of the lender where the evidence does not show an agreement to give the lender alien);
Leveyfilm, Inc. v. Cosmopolitan Bank & Trust, 274 111. App. 3d 348, 355, 653 N.E.2d 875, 880
(1995) (“However, wedso recognizethat if acontract expresdy coversthe entire subject matter and does
not providefor alien, alien will not be created by implication.”); Wright v. Wright, 311 N.W.2d 484,
485-86 (Minn. 1981) (“ Thedistrict court was correct in determining that thiswasin fact aloan, dueand
payableat thetime of the sle of thehomestead. Asthe sde of the homestead had not yet occurred, the
|oan was not due and defendant wasnot in defaullt. . . . [A] loan made to enable aborrower to purchase
or pay for ahomestead doesnot givethelender aright to alien upon the homesteed evenif thereisan ord
agreement to give security thereupon.”); Boder v. Short, 277 Or. 697, 700, 561 P.2d 1025, 1026
(1977) (“However, if thereisno such agreement and the promissor agrees only to pay the debt out of the
sale of the property if the property issold, an equitablelien isnot created, either intheland or in the
proceeds of the sdle”)™; Hoza v. Hoza, 302 Pa. Super. 72, 79, 448 A.2d 100, 104 (1982) (to establish

aright to an equitablelien, the evidence must be clear, precise and indubitable asto the intention of the

% The Agreement in the case sub judice appearsto be similar, aloan payable at the time of
trand'er of the property. The subsegquent mortgageto respondents may have placed theloan fromthe City
in default, indesd may have medeit payable, however, the fact thet asubssquent trandfer of property places
aloan in default, does not transfer it into alien against the title to real property.
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parties).

Petitioner has al so pointed to thefact that the City L oan agreement established arehabilitative
easament, which isan encumbrance on the property, as proof that petitioner and the City intended to
establish an equitablelien. In Manor Real Estate Co. v. Zamoiski Co., 251 Md. 120, 125, 246 A.2d
240, 243 (1968), we Sated that “there are many encumbrances, such as easements, that are not liens”
Easements of many kinds, utility easements, right of way easements, water access easements, and now
rehabilitation easements may exist and many propertiesaresubject to them. They arenot consderedto
beliens. Althoughtherehabilitation easement placed an encumbrance upon petitioner’ sproperty, it did
not establish an equitable lien upon the property so asto trigger the SMLL.

Moreover, in Chevy Chase Bank v. Chaires, 350 Md. 716, 715 A.2d 199 (1998), acasein
which we held that Shore Erosion Control Liens statutorily created by the State L egidature (not by a
municipality), did constitute prior encumbrances for purposes of the SMLL, we explained why:

“The modern concegption of alienisthat itisaright given by contract, datute or rule of law

to have adebt or charge satisfied out of aparticular property.” Here, NR 8 8-1006 (C)

crestesagatutory lieninfavor of the State (“ A benefit charge assessed under thissubtitle

shdl bealien onthered property againg which the benefit chargeisassessad.”), not only

astoanannud inddlment in default (which * shdl beafird lien on the benefitted property,

subject only to prior State, county, or municipd red property taxes’) but soastothe

“outstanding ba ance of abenefit charge[which] shdl beafforded normd lien priority.”

Further the method for enforang thelienisnot tied to annud taxes The State may enforce

collection “in the manner specified for foreclosure of mortgages.”

Id. a 731, 715 A.2d & 206 (internd citationsomitted) (dterationinorigind). Thethrust of our Satement
in Chevy Chasewasthat the Sate statute creating the Shore Erosion Control Lien, contained specific

language creating lien status, and thus lien and encumbrance priorities for SMLL purposes.

Inthe presant casethere exigs naither express datutory language, such asthat exiginginthe SECL
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datute, nor isthereany such expresslanguagein the document evidencing theloan arangement. Themere
indication of “mortgage’ on the“blueback”# does not makethe document that type of instrument that may
condtitute alien or encumbrancefor purposes of the SMLL. Thewriting on the* blue back” isnot part
of theingtrument; it merely isanaid to the recorder asto where the person forwarding the document
desiresit to berecorded, and whereit should bereturned after recording. Theactua document inthe
present case does not describethe instrument as amortgage, nor doesit describeit asalien againg the
particular property, nor doesit provide that upon default it isthet type of lien that can be enforced “inthe
manner specified for the foreclosure of mortgages.”

Moreover, as we indicated subsequent to Chevy Chase, in Montgomery County v. May
Department Sores Co., 352 Md. 183, 200, 721 A.2d 249, 257 (1998), in the somewhat related
context of aloca government attempting, by local statute, to insert its claimsin respect to advances of
loan sumsfor ahousing unit under aloca moderately priced housing program, ahead of the priority of
judgment lien holders:

If we assume, arguendo, that as a matter of statutory construction, 8 25A-9(e)

atempted to effect areordering of prioritiesbetween judgment lienorsand the County, as
agenerd creditor under the MPDU program, then the attempt would beinvaid. Under
those circumstances 8§ 25A-9(e) would be preempted by conflict with public genera
statutory law, for the reasons stated by the Court of Specia Appeals. May Dep't
Stores, 118 Md. App. at 448-63, 702 A.2d at 992-99.

The Court of Specid Appeasin May Department Soresv. Montgomery County, 118 Md.

21 1t may have been abrown back, grey back, or some other color of outside binding that
ingruments are sometimes contained within when they arerecorded. Along with sometimes containinga
generd title, they dso normally contain the names of the attorneysinvolved, and where the original
instrument should bereturned after itisrecorded. “Blueback” bindingsarenot ordinarily consderedto
be part of the instruments they bind.
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App. 441, 461, 702 A.2d 988, 998-99 (1997), found in relevant part that:

What the County has attempted isto advance, by its ordinance, the County’s
possblefuture Satusasagenerd creditor above the Satus of exiding judgment creditors
without ever obtaining ajudgment. Judgment creditorsnormaly are creeted by judicid
action pursuant to Sate statutes and court rules. In the absence of Sate
legislative action that gives Montgomery County’s inchoate claims specific
priority over judgment creditors, Montgomery County cannot by local
ordinance give to itself a senior status, even under its general home rule
powers or, specifically, its delegated authority to create a local affordable
housing program. The County cannot elevateits status abovethe status afforded by
State law and the status afforded other judgment lien holders. [Emphasis added. ]

In the case sub judice, we have been directed to no State statute, or for that matter to any
Federal statute, nor do we know of any, that authorizes the City of Baltimore to claim liens or
encumbrances againg aspecific property, merdly becauseit entersinto aloan agreement with aprivate
party, for fundsfor that party to usein rehahilitating the property, resarving to the City only the right to enter
upon the property to seeto the proper gpplication of theloan proceeds, and theright to demand payment
from the debtor, if the debtor trandfersthe property. Not only isthere no State authorization supporting
the position the City would havetotakein order to vaidatethedamsof petitioner that theloan agreement
condtitutesaprior lien or encumbrance againg the specific property, we have been directed to no locdl
ordinanceor law (valid or otherwise), nor know of any, upon which Batimore City might atempt to rely
If it wereto assart alien priority over the mortgage held by the respondentsin the present case. Under the
adrcumsgtances of thiscase, Bdtimore City, absent State Satute, would not be able to assart apriority over
the mortgage of respondents. That is the effect of our holding in May Department Store, supra.

Evenif therewasavalid city Saute, the actud language of the loan arrangement’ s repayment

provisons, itsright to demand repayment from the petitioner, would comeinto play only uponthetransfer
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of the property by the petitioner. At that point, the City’ srecourse would beto proceed againgt the debtor
on her persona promiseto pay, or to, perhaps, proceed againgt the proceeds of sale, or of 1oan proceeds,
to the extent such proceads remain in the hands of the debtor or the debtor’ sagents. At the point thet the
City could, under the provisonsof the City Loan agreament, demand payment, the property would aready
betrandferred, i.e.,, mortgaged. Thus, evenif theloan agreement was sufficiently specificto qudify asa
lien under State law, or under alocd law if suchalocd law was authorized by Statelaw, it would only
qudify asalien, if a dl, inthefuture, at atime after the mortgage or deed of trugt in the present case was
recorded. Thusthe mortgage from respondentsin the case at bar isafirst mortgage, not asecondary
mortgage.

Inthefina analyds, petitioner hasfailed to provethat the partiescrested alien on petitioner’s
property. Petitioner citesthe*WHEREAS’ languagein the Batimore City Deferred L oan Agreement,
which gatesthat “the Owner iswilling to subject the Property to arehabilitation eesement and tothedam
of theCity for therepayment of the L oan pursuiant to thetermsand conditionsset forth inthisAgreement.”
Thislanguage contained only inthe“WHEREAS’ clauses, and not in the operative clauses of the
agreement, failsto sufficiently establish alienon the property at issue. Asdated, supra, an easementis
an encumbrance on property, but itisnot alien. The other language in the Agresment only providesthe
City with aclam for repayment under the conditions of the Agreement. The Agreement, itsdf, only
providesthe City with an opportunity to demand repayment if the property issold or trandferred. The City
may then have aclaim against the proceedsfrom the sale of the property, but hasno claim againgt the
property. Prior to the time of transfer, the city has no claim for repayment.

Thereisno languageinthe Agreement cdling for acurrent lien on the property. Inthe operdtive
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section of the Agreement® that states when the Owner hasto repay theloan, thereisno mention of alien
ontheproperty. Inthesection of the Agreement that Stateswhat can occur upon adefault by the Owner,
thereisno mention of alien or asecurity interest on petitioner’ sproperty. Thereisno mention of right to
enforce payment by way of “foreclosure” Thereislittleimplication that the City, asthe drafter of the
document, and petitioner intended to cregte an equitable lien agang petitioner’ sproperty. Thereisno
daute, Federd, State, or loca, which would serveto creste alien on behdf of the City attaching to the
specific property hereat issue. Theclear andyssisthat thiswasaloan that provided that the City could
demand payment only after aborrower’ stransfer of property. It did not cresteaprior lien for purposes
of the SMLL.
Conclusion

Weholdthat the Batimore City Deferred L oan Agreement wasnot an equitable mortgageor lien
againg the subject property and therefore, wasnot alien of aprior encumbrance sufficient totrigger the
application of the Maryland Secondary Mortgage Loan Law to the mortgage or deed of trust of
respondents. Basad ontheBatimore City Deferred Loan Agreement, the City maintainsaright to recover
theloan amount, after thesde or trander of the property, but the City doesnot maintain asecurity interest
in petitioner’ sproperty to recover theloan amount. Based solely upon the Agreement, the City could not
have proceeded directly toajudicd sdeby way of aforeclosure. Therewasneither aconsent tosalenor
apower of sdle contained inthe Agreement. 1t met virtudly none of the prerequistesof amortgage. Upon
default, the City’ srecoursewould beto bring an action at law againgt petitioner, litigate that action to

judgment, and then proceed to execute on thejudgment lien againg the property of petitioner. Batimore

%2 As opposed to the “WHEREAS’ clauses.
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City may have a chosein action against petitioner, not a security interest in petitioner’s property.
TheCircuit Court for Bdtimore City ered in granting petitioner’ sMation for Summary Judgment.
Whilethereisno dispute asto an issue of materia fact, the Circuit Court erred as ametter of law by
determining thet the City Loan wasalien of aprior encumbrancethat triggered the Maryland Secondary
Mortgage Loan Law.
JUDGMENT OF THE COURT OF SPECIAL

APPEALS IS AFFIRMED; COSTS TO BE
PAID BY PETITIONER.
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