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Consumer expectation test stated in Kelley v. R.G. Industries, Inc., 304 Md. 124 (1985)
continues to apply to action a gainst gun manufa cturer for alleg ed design defect in
handgun – absence of special childproof safety device.
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This case arises from the tragic death of Jordan Garris. In June, 1999, Jordan shot
himself while playing with his father’s handgun. Jordan’s mother, petitioner here, seeks to
hold the manu facturer of the handg un, respon dent Sturm , Ruger & Co. (Sturm Ruger), liab le
for Jord an’s de ath. The Circuit Cou rt for Baltimore City, by granting responde nt’s motion
for summary judgment, found no liability. A divided Court of Special Appeals affirmed.
Halliday v. Sturm, Ruger & Co., 138 Md. App. 136, 770 A.2d 1072 (2001). We shall do
likewise.

BACKGROUND
The handgu n in question is a Ruger P89 semi-automatic pistol. To fire the gun, one
must place a load ed maga zine into it, pull the slide at the top of the gun as far to the rear as
possible and then re lease it, ensure that a safety lever is in the “fire” position, and then pull
the trigger. Even when loaded, the gun will not fire unless the trigger is pulled with the
safety lever in the “fire” position.
Jordan’s father, Clifton Garris, purchased the gun in March, 1999, from O n Target,
Inc., a retail firearms store. With the purchase of the gun came an instruction manual, the
offer of a free safety course, which Garr is declined, a pamphlet entitled “Youth Handgun
Safety Act N otice” p ublishe d by the F ederal B ureau o f Alco hol, Tobacco and Firearms , a
lock box in which to store the gun and the magazine, and a padlock for the box. There was
a dispute as to whether On Target recomm ended tha t Garris purc hase a sep arate trigger lock
for the gun – in an affida vit filed in sup port of the m otion for summary judgment, the

salesman from On Target stated that such a device was recommended, but in a responding
affidavit, G arris said that it w as not.
The instruction manual provided multiple warnings and instructions regarding the
storage and use of the gun. On the cover of the manual, and embossed on the barrel of the
gun itself, was an admonition to read the manual before using the gun. Among other
warnings and instruc tions in the manual is a highlighted box entitled “WARNING –
STORAGE” in which, in red letters, is the statement “Firearms should always be stored
securely and unloaded, away from children and careless adults” and the statement, in capital
letters, “STORE SECURELY AND UNLOADED.” In the part on “THE BASIC RULES
OF SAFE FIREARM S HANDL ING,” which itself is in red capital letters, is a section
headed, in red capital letters, “FIREARMS SHOULD BE UN LOAD ED WH EN NO T IN
USE,” and in that section is the warning:
“Firearms and ammunition should be securely locked in racks or
cabinets when not in use. Ammunition should be safely stored
separate from firearms. Store your firearms out of sight of
visitors and children. It is the gun owner’s responsibility to be
certain that children and persons unfamiliar with firearms cannot
gain ac cess to f irearms , ammu nition, o r comp onents .”
Garris signed an acknowledgment that the On Target salesperson explained the
instruction manual, the safety lever, and the action of th e gun. Th e Youth Handg un Safety
Act Notice warned Garris, in highlighted letters, that the misuse of handguns was a leading
contributor to juvenile violence and fatalities and that “[s]afely storing and securing firearms
away from children will help prevent the unlawful possession of handguns by juveniles, stop
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accide nts, and save liv es.”
Garris disregarded virtually every one of these warnings and opportunities. He did
not store either the gun or the magazine in the lock box but rather placed the gun un der his
mattress and kept the loaded magazine on a bookshelf in the same room, so that it was visib le
and accessible to Jordan. Jordan found the handgun under his father’s mattress. He also
found the loaded magazin e. From w atching telev ision, the child knew how to load the
magazine into the gun, and he did so. While playing with the gun, he apparently pulled the
slide and thereby placed a bullet into the chamber. Either the safety lever was in the “fire”
position already or Jordan moved it there. He then pulled the trigger, shot himself in the
head, and died two days later. He was three years old.
Petitioner filed suit in the Circuit Court for Baltimore City against Sturm Ruger and
On Target, alleging both a design defect in the gun (C ounts I and II) and inadequate warnings
(Counts III and IV). We are no longer conc erned here with C ounts III and IV, which have
been abandoned, or w ith the action against On T arget, which petitioner dismisse d. Our
focus, therefore, will be only on Counts I and II, which sought liability against Sturm Ruger
based on the allegation that the gun was defective and unreasonably dangerous when placed
in the stream of commerce.
Petitioner alleged that the gun was def ective and u nreasona bly dangerou s because its
design “failed to inc orporate rea sonable d evices to pre vent its use by young child ren,” in
particular “one or more of the following: a grip safety, a heavy trigger-pull, a child-resistant
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manual safety, a built-in lock, a trigger lock, and/or personalized gun techn ology that wo uld
have substantially redu ced the likelih ood that a child c ould fire the gun . . . .” Citing data
released by the Centers for Disease Control and Prevention to the effect that 1,641 children
under ten were a ccidentally killed by handguns between 1979 and 1996, petitioner averred
in her complaint that “[i]t was foreseeable that the gun wou ld be found and handled b y a
young child, and that it would be fired by a young child, with resulting foreseeable grievous
or fatal injury to the child and/or others.” Petitioner contended that the handgun industry was
aware of the problem of young children finding and injuring themselves with handguns and,
in the 1880’s, had developed a childproof grip safety, but that Sturm Ruger manufactured the
gun without that, or any other, childproof device.
Sturm Ruger responded to the complaint with a motion to dismiss or, in the
alternative, for summary judgment, the latter based on the assertions that (1) as a matter of
law, the gun was not in a defective condition or unreasonably dangerous, and (2) it was used
in a manner that was contrary to the clearl y worded instructions and warnings that
accompanied the product when sold, and was therefore misused. Attac hed to a memorandum
that accompanied the motion were copies of the instruction manual, the Youth Handgun
Safety Act Notice, an affidavit from the On Target salesman attesting, among other things,
to his recom mendatio n that Garris purchase a trigger lock, and a picture of the lock box.
Sturm Ruger argued that the gun did not malfunction but rather performed exactly as it was
designed to function, and that the accident occurred because of Garris’s failure to heed clear
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warnings.
In response, petitioner argued that it is “inconsistent with the proper function of a gun
to design it so that it can be fired by young children.” The lack of child-resistant features,
she claimed, made the gun foreseeably dangerous to small children, and, “[b]ecause firing
by small children is not one of the proper functions of a gun, a gun fired by a small child has
not perfor med p roperly.” She urged that Garris’s failure to heed the warnings and keep the
gun securely locked was not a defense to liability because that also was foreseeable. In that
regard, she attached an affidavit from Garris that, when he bought the gun, he “glanced
through the own er’s manu al” but did n ot recall reading “any warnings regarding storage of
the gun.” Also attached was an affidavit from Stephen Teret, a professor at the Johns
Hopkins School o f Hygiene a nd Public Health, w ho recou nted statistics de aling with
accidental gun-related deaths of children and evidence that a substantial number of gun
owners, including th ose with c hildren in the home, store their guns in an unsafe ma nner.
Based on this data, Teret offered the opinion in his affidavit that reliance by Sturm Ruger on
the instruction manual and the provision of a lock box was inadequate to protect children
from the risk of unintended gun death.
The essence of petitioner’s case was that, when dealing with design defects in a strict
liability claim, the court should apply a “risk-utility” analysis in lieu of a “consumer
expectation” test and hold that the gun in question failed that preferred test because (1) the
risk of excluding child safety features outweighs the utility of that exclusion, and
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(2) alternative safer designs could have been adopted economically. She argued to the
Circuit Court that “[t]he cen tral thing that S turm Ru ger did w rong in design ing this g un . . .
is to sell a gun a three year old could shoot.” The court rejected that argument, holding
instead that, under Maryland law, the risk-utility test applied only when the product
malfunctioned and that the gun in question did not malfunction. Although at times indicating
that the warnings given in the instruction manual and Federal notice were not really adequate,
the court concluded that Garris clearly knew that the gun was dangerous.
In affirming the summ ary judgmen t, the panel m ajority for the Court of Special
Appea ls first cast doubt on the admissibility of much of the material included in the Teret
affidavit, noting that, although, in support of Teret’s ultimate conclusion that an accidental
shooting by a child wa s foreseea ble, the affid avit mention ed eleven studies and one editoria l,
none of those documents were attached to the affidavit, and thus the court had no basis upon
which to assess the re liability of Ter et’s con clusion . Halliday, supra, 138 Md. App. at 154.
The panel pointed out that the debate over whether the warnings actually given to G arris
were adequate was irrelev ant in light of p etitioner’s argument tha t no warnings would be
adequate – that the only thing that could make the gun not defective was the inclusion of a
child-resistant device of some kind.
The core of the intermediate appellate court’s ultimate conclusion was the holding of
this Court in Kelley v. R.G. I ndustr ies, Inc., 304 M d. 124, 497 A.2d 1143 (1985), that the
risk-utility test did not ap ply to a produc t, including a g un, that did n ot malfun ction and its
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own determination that the gun in this case operated exactly as it was supposed to operate
and therefore did not malf unction. Alte rnatively, the court stated that, even if it were to find
that the failure to in clude a ch ild safety device constituted a design defect, there would be no
liability because of misuse. As to that, the court held that G arris’s failure to heed the clear
warnings supplied with the gun relating to its safe storage constituted a misuse that was not
reasonab ly forese eable b y Sturm R uger. Two judges on the nine-judge en banc panel
dissented. They concluded that the consumer expectation test that we applied in Kelley was
no longer Maryland law, that the alleged design defect should be considered under a riskutility analysis, and that, under that analysis, there was a triable issue.

DISCUSSION
The principal issue presented here is whether, in exam ining wh ether a prod uct in
general, or a handgu n in particular , is defective f or purpos es of a strict liab ility action, this
Court should continue to apply the “consumer expectation” test, as urged by Sturm Rug er,
or should adopt instead a version of the “risk-utility” analysis, as requested by petitioner. It
would be helpful, therefore, at the outset, to define these two standards.
The consumer expectation test emanates from § 402A of the R ESTATEMENT (S ECOND)
OF

T ORTS which, under certain circumstances, makes the seller of a product that is in a

“defective condition unreasonably dangerous” to the consumer liable for the physical harm
caused to the consumer by that pro duct. The test defines what is meant by the terms
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“defective condition” and “unreasonably dangerous.”

Comment g to § 402A defines

“defective condition” as a “condition not contemplated by the ultimate consumer, which w ill
be unreasonably dangerous to him.” Comment i, in speaking to the te rm “unrea sonably
dange rous,” states that the article must be dangerous “to an extent beyond that which w ould
be contemplated by the ordinary consumer who purchases it, with the ordinary knowledge
common to the com munity as to its characteristics.” Thus, Prosser and Keeton explain tha t,
under the consu mer expe ctation or co ntemplation test set forth in § 402A, a product is
defectively dangerous “if it is dangerous to an extent beyond that which would be
contemplated by the ordinary consumer who purchased it with the ordinary knowledge
common to the community as to the product’s characteristics.” W. P AGE K EETON ET AL.,
P ROSSER AND K EETON ON THE L AW OF T ORTS, § 99, at 698 (5th ed. 1984 ).
The “risk-utility” test, which has been applied principally to alleged defects in the
design of a product, regards a product as defective and unreasonably dangerous, for strict
liability purposes, if the danger presented b y the product o utweighs its utility. Where this test
is applied, the issue usually become s whether a safer alternative d esign was feasible, for, if
so, that would likely alter the balance by reducing the extent of the danger. Indeed, § 2 of
the R ESTATEMENT (T HIRD) OF T ORTS: P RODUCT L IABILITY, which adopts this test for design
defect cases, goes directly to that issue:
“A product . . . is defective in design when the foreseeable risks
of harm posed by the product could have been reduced or
avoided by the adoptio n of a reaso nable alternative design by the
seller . . . and the omission of the alternative design renders the
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produ ct not rea sonab ly safe.”
This Cou rt first adopte d the concept of st rict li abili ty, as articulated in R ESTATEMENT
(S ECOND) OF T ORTS § 402A, in Phipps v. General Motors Corp., 278 Md. 337, 363 A.2d 955
(1976). Paraphrasing the language in that section, we said that, to recover in an action for
strict liab ility,
“it must be es tablished tha t (1) the prod uct was in a defectiv e
condition at the time that it left the possession or control of the
seller, (2) that it was unreasonably dangerous to the user or
consumer, (3) that the defect was a cause of the injuries, and (4)
that the product was expected to and did reach the consumer
withou t substan tial chan ge in its c onditio n.”
Id. at 344, 363 A.2d at 955.
Expounding upon those conditions and the nature of the action, we added that, for a
seller to be liable under § 402A, the product must be both in a “defective condition” and
“unreaso nably dangerous” at the time it was placed on the market and that both of those
conditions were “explained in the official commen ts in terms of consum er expectations.” In
that regard , we ca lled atten tion, in p articular , to Com ments g and i to § 402A . Id. at 344, 363
A.2d at 955.
Phipps involved an alleged design defect in an automobile – latent defects in the
accelerator mechanism, the carburetor and its components, and the motor mounts – that
caused the accelerator to stick and the car to be driven off the road. We observed that, when
dealing with an alleged error in the manufacturing process, there was less d ifficulty in
applying the consumer expectation test, but that when “the alleged defect is the r esult of the
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design process so that the product causing injury was in a condition intended by the
manufa cturer, the test ha s proved m ore difficu lt to apply.” Id. at 344-45, 363 A.2d at 959.
That difficulty, we added, had caused some commentators to suggest that the theory of strict
liability articulated in § 402A w as not really app licable to desig n defects a nd that a design
defect case still required “a weighing of the utility of risk inherent in the design against the
magnitude of the risk,” w hich w as a test g enerally a ffiliated with ne gligenc e action s. Id. at
345, 363 A .2d at 95 9. We observed, however, that there were certain kinds of conditions
that, whether caused b y design or m anufactu re, would n ever be said to involve a reasonab le
risk, giving as examples the kinds of situations then before us – failing brakes (Elmore v.
American Motors Corporation, 451 P.2d 84 (Cal. 1969)), separating drive sh afts in new cars
(Henningsen v. Bloomfield Motors, Inc., 161 A.2d 69 (N.J. 1960)), and sticking accelerators.
Those kinds of conditions, we said, whether resulting from a defect in design or manufacture,
were defective and unreasonably dangerous “without the necessity of weighing and balancing
the various factors involved.” Id. at 346, 363 A.2d at 959.
Although we applied the consumer expectation test set forth in § 402A to the situation
before us in Phipps, that language certainly left open whether there were other cond itions in
which, in a design de fect case, a risk -utility analysis might be appropriate, and, indeed, we
also stated in Phipps that “in some circumstan ces the question of w hether a particular design
is defective may depend upon a balancing of the utility of the design and other factors against
the magnitude of that risk.” Id. at 348, 363 A.2d at 961. With that opening, the Court of
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Special Appeals and the U. S. Court of Appeals for the Fourth Circuit alluded to or applied
such an analysis in a number of design defect cases, usually involving the absence of some
form of safety device that would, allegedly, have made a potentially dangerous product less
so. See, for example, Banks v. Iron Hustler Corp., 59 Md. App. 408, 475 A.2d 1243 (1984)
(failure to provide shield on conveyor belt to gua rd against contact with “n ip” points where
belt came into contact w ith rollers); Troja v. Black & Decker Mfg. Co., 62 Md. App. 101, 488
A.2d 516 (1985) (absence of safeguard to prevent radial arm saw from operating when guide
fence removed); Valk Manufacturing v. Rangaswamy, 74 Md. App. 304, 537 A.2d 622
(1988) (protruding hitch in snow plow); Singleton v. International Harvester Co., 685 F.2d
112, 115 (4th C ir. 1981) (holding that, unde r Phipps, design defects were to be treated as
negligence rather than u nder strict liability principles).
We revisited the issue of which test to apply in Kelley, supra, 304 Md. 124, 497 A.2d
1143, in connection with handguns. The plaintiff there was injured when he was shot during
a robbery attempt. He sued the gun manufacturer, claiming, among other things, that the gun
was “abnormally dangerous.” Responding to questions certified to us by the U.S. District
Court, we opined on whether (1) the man ufacturer o f a handg un, in gene ral, was liable under
any strict liability theory to a person inju red as a resu lt of the crimin al use of its product, and
(2) the m anufact urer of a p artic ular cate gory o f small, cheap handgun, sometimes referred
to as “Saturday Night Sp ecials,” which were regularly used in criminal ac tivity, was strictly
liable to a person injured by such a handgun during the course of a crime. In answering the
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first question, we cited Phipps for the proposition that “[i]n determining whether a product
is defective, in its design or manufacture, Maryland cases have generally applied the
‘consumer expecta tion’ test,” id. at 135, 497 A.2d at 1148, and we concluded that “[a]
handgun manufacturer or marketer could not be held liable under this theory.” Id. at 136,
497 A.2d at 1148. We explained:
“[A] handgu n is not defective merely because it is capable of
being used d uring c riminal a ctivity to inf lict harm . A consumer
would expect a h andgun to be dangerous, by its very nature, and
to have the capacity to fire a bullet with deadly force. Kelley
confuses a product’s normal function, which may well be
dangerous, with a defect in a produc t’s design or cons truction .”
Id. (emphasis in original).
We noted, then , that, following the decision of the Ca lifornia Sup reme Co urt in
Barker v. Lull Engineering Co., 573 P. 2d 443 (C al. 1978), the r isk-utility test of which we
spoke in Phipps had been adopted, at least as an alternative test to the consumer expectation
test, by a number of courts, but we con cluded tha t that test was in applicable to the situation
before us, as it is “only applied when someth ing goe s wron g with a produ ct.” Kelley, supra,
304 Md. at 138, 497 A.2d at 1149. We adde d that, in the cases in which the risk-utility test
had been applied, the p roduct had malfunc tioned in som e way, but tha t,
“in the case of a handgun which injured a person in whose
direction it was fired, the product worked precisely as intended.
Therefore, the risk/utility test cannot be extended to impose
liability on the maker or marketer of a handgun which has not
malfu nctione d.”
Id.
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On that premise, we concluded that, “regardless of the standard used to determine
whether a product is ‘defective’ under § 402A, a handgun which functions as intended and
as expected is not ‘defec tive’ within th e meanin g of that sec tion,” noting that “[t]his has been
the consistent conclusion in other jurisdictions which have confronted the issue.” Id. That
conclusion, in turn, led to the u ltimate holdin g that, unde r existing strict liab ility principles,
as applied in Maryland, a han dgun manu facturer or marketer was generally not liable for
gunshot in juries resulting f rom a crim inal’s use of the produ ct.
Having so conclu ded, we to ok note tha t the comm on law w as dynamic a nd could be
changed, suggesting the prospect of adopting new theories that might create liability, but we
pointed out that “we hav e consisten tly recognized that common law principles should not be
changed contrary to the public policy of the State set forth by the General Assembly.” Id. at
141, 497 A.2d at 1151. We look ed, then, to the handgun laws then in force, which allowed
persons to own and possess handguns and, under certain circumstances, to carry them. From
that, we con cluded tha t “to impose strict liab ility upon the manufacturers or marketers of
handguns for gunshot inju ries resulting from the misuse of handguns by others, would be
contrary to Maryland public policy as set forth by the Legislature.” Id. at 144, 497 A.2d at
1153.
Our response to the second question posed was different. We determined that there
was a “limited category of handguns which clearly is not sanc tioned as a m atter of pub lic
policy” and that to impose strict liability upon the manufacturers and marketers of those

-13-

handguns, which we denoted as “Saturday Night Specials,” would not be contrary to the
public policy set by the Gen eral A ssem bly. Id. Those kinds of guns, characterized by short
barrels, low weight, easy concealability, cheap qu ality, inaccuracy, and unreliability, rendered
them particularly attractive for criminal use but virtually useless fo r any legitimate purpose.
Id. at 144-46, 497 A.2d at 1153-54. After surveying both Federal and State legislation, we
determined that those types of guns really were in a separate category, that their use for
criminal purposes was e ntirely foreseeable by their manufacturers an d marketers, and that
holding such manufa cturers and marketers strictly liable for injuries to innocent p ersons from
the crimina l misuse of thos e guns would be con sistent w ith pub lic policy. Wheth er a
particular gun fell within that limited category, we said, was an issue of f act for a trial court
to determine.
In Simpson v. Standard Container Co., 72 Md. App. 199, 527 A.2d 1337 (1987), the
Court of Special App eals properly followed our pronouncements in Kelley. The case
involved a gas oline can that, desp ite clear w arnings t o the contrary, the buyer stored, full of
gasoline, in his basement, where a four-year-old child found and opened it, causing the
gasoline to spill, ignite, and severely burn the child. The action against the manufacturer
alleged that the can was defective because it was designed without a childproof cap, and the
argument was presented that liability should attach under a risk-utility analysis because
(1) the danger of a child spilling gasoline and igniting a fire was foreseeable, (2) a container
equipped with a childproof cap was available in the industry at nominal cost, and (3) the
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product was defective because the risk outweighed the utility of the container without the
cap. Affirming the dismissal of the action, the intermed iate appellate court correctly noted
that “[t]o determine whether a product is defective in its design, Maryland cases have
generally used the ‘consumer expectation’ test.” Id. at 203, 527 A.2d at 1340. It also
concluded that, even if a risk-utility analysis was employed, the result would be the same
“because misuse of the produ ct and failure to read or fo llow the product’s warnings and
instructions are defenses to strict product liability.” Id. at 204-05, 527 A.2d at 1340.
In a string of other cases , howev er, the Cou rt of Specia l Appeals continued to apply
the risk-utility test in design defect cases involving the lack of a safety device, sometimes,
unfortunate ly, by misconstruing, side-stepping, or ignoring what we said in Kelley. See C&
K Lord v. Carter, 74 M d. App . 68, 86, 536 A.2d 699, 707 (1988) (language in Kelley that
risk-utility test does no t apply in absence of malfu nction is itself inapplicable where alleged
design defect is failu re to include safety device); Ziegler v. Kawasaki Heavy Industries, 74
Md. App. 613, 622-23, 539 A.2d 701, 706 (1 988), cert. denied, 313 Md. 32, 542 A.2d 858
(1988) (sam e); Klein v. Sears Roebuck, 92 Md. App. 477, 485, 608 A.2d 1276, 1280 (1992)
(in design defect case, § 402A requires “weighing of the utility risk inherent in the design
against the magnitude of the risk,” citing Phipps but not Kelley); and Nissan v. Nave, 129
Md. App. 90, 118-19, 740 A.2d 102, 117 (1999) (same). We, however, have made no such
pronoun cements and have in no way modified what we said in Kelley. The hold ings in
Kelley, that the risk-utility test does not apply to a design defect unless the product
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malfunctions in some w ay and that a ha ndgun d oes not m alfunction when it shoots a bullet
into a person in whose direction it is fired, remain the law of Maryland.
Petitioner raises four questions in her brief but really presents fiv e propositio ns. First,
she urges that we depart from Kelley, abandon the consumer expectation test, and adopt the
risk-utility test in strict liability actions based on design defects, as the Court of Special
Appea ls has done, as a number of other States have done, and as the RESTATEMENT (T HIRD)
OF T ORTS: P RODUCT L IABILITY has

done. Second, she asks either that, in applying th at test,

we do not require that a product malfunction as a prerequisite or that we regard the use of the
gun by a three-year-old as a malfunction. Third, she requests that we not carve out an
exception to the risk-utility test for handguns. Fourth, she contends that, because Garris’s
conduct in leaving the gun and the magazine accessible to Jordan was foreseeable, it did not
constitute a misuse of the product, and, finally, she argues that the warnings contained in the
instr uctio n ma nual do n ot su ffic e to shield Stur m Ruger fro m lia bility.
There has been a great deal of ferment regarding these issues, both in Maryland and
elsewhere. Some o f the deba te is grounded in theory – whether, on the one hand, a consumer
expectation test is either releva nt or work able in a design defect situation, especially when
the product is inherently dangerous, or, on the other, whether a departure from the consumer
expectation test necessarily reintroduces negligence concepts, by focusing on the
manufacturer’s conduct rather than the product itself, and thus becomes inconsistent with the
notion and function of strict liability. That debate has a practical significance. The concept
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of strict liability, especially as for mulated in § 402A of R ESTATEMENT (S ECOND), was
regarded as an important pro-consumer advance; relieving persons injured by products from
the requirement of prov ing negligence on the part of manufac turers or others in the
distribution chain and focusing, instead, on the product itself, made it easier to obtain a
recovery for a defe ctively designed or manu factured p roduct. Substitution of a risk-utility
analysis, however, especially as formulated in the RESTATEMENT (T HIRD), has attracted
considerab le criticism and has been viewed b y many as a retrog ression, as retu rning to
negligence concepts and placing a very difficult burden on plaintiff s. See John F . Vargo , The
Emperor’s New Clothes, The American Law Institute Adorns a “New Cloth” for Section
402A Products Liability Design Defects – A Survey of the States Reveals a Different Weave,
26 U. M EM. L. R EV. 493 (1996); Patrick Lavelle, Comment, Crashing Into Pr oof of a
Reasonable Alternative Design: The Fallacy of the Resta tement (Th ird) of Torts: P roducts
Liability, 38 D UQ. L. R EV. 1059 ( 2000) ; Frank J. Van dall, Ar ticle, Constructing a Roof
Before the Foun dation is Prepare d: The R estatemen t (Third) of Tor ts: Produc ts Liability
Section 2(b): Design Defect, 30 M ICH. J. L. R EF. 261 (199 7); Ange la C. Rush ton, Com ment,
Design Defects Under the Restatement (Third) of Torts: A R eassessm ent of Strict Lia bility
and the Goals of A Functional Approach, 45 EMORY L. J. 389 (1996). Much of this debate
predated Kelley and was considered by us in that case; some of it, especially that focusing
on the drafting and adoption of the RESTATEMENT (T HIRD), has occurred since Kelley was
decided.
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In an extensive comment to § 2 of the R ESTATEMENT (T HIRD), the two Reporters for
that work (Professors James A. Henderson, Jr. and Aaron D. Twerski) surveyed the legal
landscape and concluded that the formulation in RESTATEMENT (T HIRD), § 2, represents the
majority thinking in the United S tates, and they are not alon e in that v iew. See 1 M. S TUART
M ADDEN, P RODUCTS L IABILITY § 8.3, at 299 (2d ed. 1988), cited in Hernandez v. Tokai
Corp., 2 S.W.3d 251, 257 (Tex. 1999) . That view is not universally shared, however, and,
to the extent it is shared, it has been criticized as representing an unwanted ascendancy of
corporate interests under the guise of tort reform. In his comprehensive article, John Vargo,
supra, 26 U. M EM. L. R EV. 493, notes the wide range of tests, and permutations of tests, used
by the various States. Vargo concluded that, as of 1996, ten States continued to apply the
ordinary consumer expec tation tes t for stric t liability des ign def ects, id. at 538-40, 952 (Index
3), and that six States applied a m odified co nsumer e xpectation test, which, ac cording to
Vargo, engrafts on the consumer expectation test certain risk-utility balancing factors and
substitutes the “reasonable consumer” for the “ordinary consumer.” Id. at 540-41, 952 (Index
4). Nine States, according to Vargo, have adopted a version of Dean W ade’s test, first
articulated in 1973, which imputes knowledge of the product’s dangerousness to the
manufacturer and then balances the product’s risks against its utility, the question being
whether, with the imputed knowledge of the product’s dangers, the manufacturer was
neglige nt in ma rketing the pro duct. Id. at 541-44, 952 (Index 5).
In Barker v. Lull Engineering Co., 573 P.2d 443 (Cal. 1978), California adopted the
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consumer expectation and risk-utility tests as parallel alternatives:
“[A] product may be found defective in design, so as to subject
a manufa cturer to strict liability for r esulting injuries, under
either of two alternative tests. First, a product may be found
defective in design if the plaintiff establishes that the product
failed to perform as safely as an ordinary consumer would
expect when used in an intende d or reason ably foreseea ble
manner. Second, a product may alternatively be found defective
in design if the plaintiff demonstrates that the product’s design
proximate ly caused his injury and the defendant fails to
establish, in light of the relevant factors, that, on balance, the
benefits of the cha llenged design outweigh the risk of danger
inheren t in such design .”
Id. at 455-56.
Several States have followed that approach. Others have modified the second part so
as not to shift th e burde n to the d efend ant. See Vargo , supra, at 544-45, 953 (Index 6 and
7).
Mr. Var go obser ves that o nly seven States ap ply a pure risk-utility analysis in design
defect cases, id. at 545-46, 953 (Index 8), and that four States have adopted strict liability
rules that do n ot fit nea tly into any o f these v arious te sts. Id. at 546-47, 953 (Index 9).
Thirty-two States, he contends, apply a risk-utility analysis under any test for design defects,
and he inclu des M aryland in that cate gory. Id. at 550, 955 (Index 13 ). In Vargo ’s view, on ly
three States (Alabam a, Maine , and possib ly Michigan ) require evid ence of a reasonab le
alternativ e desig n in all de sign de fect cas es. Id. at 536.
To some extent, the debate over where the country is on this issue depends on how
one counts and categorizes – whether intermediate appellate court decisions are regarded as
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definitive, how to deal with decisions based on statutes, how to deal with situations where
one test is used for o ne typ e of case but not anoth er, and wh ether the au thor is correc tly
reading the cases. There is also the overlay of §§ 3 and 4 of R ESTATEMENT (T HIRD), which
may excuse the plaintiff from having to establish a reasonable alternative design when a
defect may be inferred through a form of res ipsa loquitur analysis (§ 3) or where the product
fails to comply with a produ ct safety statute or regulation (§ 4).
The courts still seem to be split with respect to gun cases. Some follow the approach
of Kelley , apply the consumer expectation test, and hold that a man ufacturer m ay not be held
liable for design defect on a risk-utility an alysis unle ss the gu n malf unction s. See Armijo v.
Ex Cam, Inc., 656 F. Su pp. 771 (D .N.M. 19 87); Caveny v. Raven Arms, 665 F. Supp. 530
(S.D. Ohio 19 87); Perkins v. P.I.E. Corp., 762 F.2d 125 0 (5th Cir. 19 85); Addison v. Cody
Wayne Williams, 546 So. 2d 220 (La. App. 19 89); McCarthy v. Olin Corp., 119 F.3d 148 (2d
Cir. 1997); Koepke v. Crosman Arms Co., 582 N.E.2d 1000 (Ohio App. 1989). In some
States, Texas and California among them, that approach is governed by statute. See Keene
v. Sturm, Ruger & Co., 121 F. Supp. 2d 1063 (E.D. Tex. 2000); Hernandez v. Tokai Corp.,
2 S.W.3d 2 51 (Tex. 1 999); Merrill v. Navegar, Inc., 28 P.3d 1 16 (Cal. 2000). Others have,
as petitioner urges, adopted a risk-utility analysis without regard to malfunction and held gun
manufacturers liable, even when the gun op erates precise ly as intended, fo r failure to attach
an available safety feature that might have precluded the gun fr om firin g. See LeMaster v.
Glock, Inc., 610 So. 2 d 1336 (F la. App. 19 92); Hurst v. Glock, Inc., 684 A .2d 970 ( N.J.

-20-

Super. 1996). We have discerned no significant shift or coalescence of views in this regard
since our decision in Kelley.
The one arena in which Kelley, itself, and the q uestion of g un safety in ge neral, has
produced the most significant a nd relevan t debate has b een t he M arylan d Ge nera l Ass emb ly.
Immediately on the heels of Kelley, bills representing nearly opposite viewpo ints were
introduced into the Legislature – one, SB 151 (1986), would have directly overturned the
second part of Kelley and expressly precluded liability on the part of manufacturers and
merchan ts of “Saturday Night Specials” for injuries caused by another’s use of such a
weapon, and another, SB 98 (1986), would have made it a misdemeanor to sell a “Saturday
Night Special.” Both failed.
In 1988, the Legislature adopted a different approach. By 1988 Md. Law s, ch. 533,
it (1) created a Handgun Roster Board within th e Department of Public Safety and
Correctional Services and charg ed that Bo ard with creating a Handgun Roster – a listing of
the kinds of h andgun s that could la wfully be so ld in Marylan d, (2) establish ed certain
standards for the Bo ard to cons ider in determining whether to include a particular handgun
on the Roster, including ease of concealment, accuracy of the we apon, qua lity of materials
and manufa cture, reliability as to safety, and utility for legitimate sporting activities, selfprotection, and law enforcem ent, and (3) p rohibited the manufa cture and sa le in Maryland
of any handgun not listed on the R oster. The la w also ad ded two provisions d ealing with
civil liability. It provided that a person “may not be held strictly liable for damages of any
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kind resulting from injuries to another person sustained as a result of the criminal use of a
firearm by a third person,” absent evidence of a conspiracy between the two, but added that
“[t]his section may not be construed to otherwise negate, limit, or modify the doctrine of
negligence or strict liability relating to abnormally dangerous products or activities and
defec tive pro ducts.”
The clear thrust of this law was to overturn the second part of Kelley and preclude
strict liability actions base d on the crim inal use of h andgun s but to attem pt to control the
distribution and sale of handguns that were particularly dangerous or that had no leg itimate
utility through the device of the Handgun Roster. It would appear that the L egislature
adopted some fo rm of risk-u tility analysis in establishing the standards for the Roster Board
to consider in deciding w hether to include particular kinds o f handguns o n the Roster.
In 1992, the Legislature dealt specifically with the problem of guns falling into the
hands of children. 1992 Md. Laws, ch. 439 made it a criminal offense for a person to store
or leave a loaded firearm in any location where the individual knew or should have known
that an uns upervi sed min or wo uld gain access to the fir earm. As introduced , the bill wou ld
have defined the offense as leaving a loaded firearm where “it may reasonably be expected”
that an unsupervised minor “may” gain access to the firearm, but that was deleted, along with
an exception for a firearm “secured w ith a trigger lock or other sim ilar device w hich preve nts
the firearm from firing ammunition” and a requirement that firearm dealers, with the sale of
a firearm, must offer to sell or give to a purchaser such a trigger lock or device. The

-22-

Legislature added to the bill provisions (1) that a violation may not be considered evidence
of either primary or contributory negligence, limit the liability of a party or insurer, or
diminish recovery for damages arising out of the ownership, maintenance, or operation of a
firearm, and (2) precluding parties and others from making reference to a violation in the trial
of a civil action for property damage, personal injury, or death.
In 1994, a bill (HB 1167) was introduced that would have expressly created strict
liability in tort for all direct and consequential damages arising from bodily injury or dea th
resulting from the discharge of a firearm wilfully sold or transferred in violation of State law.
Interestingly, the bill would have precluded such an action for damages if the injury or death
was self-inflicted or if the victim assumed the risk of the injury or negligently contributed to
that injury. T he bill did not pass. In 1996, and again in 1997, 1998, and 1999, bills were
introduced that, after a certain date, would have precluded the sale of any handgun that did
not meet “State performance standards for child resistance.” See HB 318 (1996), HB 292
(1997), HB 266 (1998), HB 26 7 (1999). Each of those bills required that the performance
standards for child resistance, “(1) shall be designed so that a child under 6 years of age
would have significant difficu lty in firing a hand gun; and ( 2) shall requ ire a grip-safe ty
mechanism, a combina tion lock m echanism , or other dev ice to be attached to a handgun” and
further directed the Secretary of State Police to adopt implementing regulations. Those bills
also did not pass.
In 1999, the Gov ernor, by Executive Ord er, directed that all law enforcement of ficers
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be provided with a locking device that would re nder their issu ed handg uns inope rable wh ile
stored in the home. The Executive Order also created a Task Force on Childproof Guns and
charged it with drafting legislation “to implement measures that prevent the unintentional and
criminal misuse of handguns by children and other unauthorized users.” Executive Order
01.01.1999.18. The product of that Task Force were bills (HB 279 and SB 211) submitted
to the 2000 Session of the General Assembly, one of which was enacted under the name
“Resp onsible Gun S afety Ac t of 200 0.”
As introduced, the bills, among other things, would have precluded a dealer, from and
after January 1, 2002, from selling or transferring any handgun manufactured after December
31, 2001, unless the gun had “an integrated mechanical safety device or other incorporated
design technology that is designed to prevent children and other unauthorized users from
discha rging th e hand gun.” The term “integrated m echanical s afety device” w as defined to
mean “a disabling or locking device that . . . is built into a han dgun; and . . . is designed to
prevent the handgun from being discharged unless the device has been removed or
deactiv ated.” The bills also would have created a Commission on Personalized Handgun
Technology, which was to consider and report to the Legislature by July 1, 2002 whether
“personalized handguns” are commercially available. A “personalized handgun” was defined
as a handgun “manufactured with incorporated design technology allowing it to be fired only
by a person who is the authorized user of the handgun a nd that prev ents any of the safety
characteristics from b eing rea dily activa ted.” If the Commission were to report that such
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handguns wer e com mercially available and the Governor concurred in that judgment, the
Governor was to so inform the Legislative Policy Com mittee, in wh ich event a d ealer could
not sell or transfer a handgun after May 31 of the following year unless it was a
“perso nalized handg un.”
The two bills were the subject of extensive discussion in the Legislature; literature and
testimony were offered from all sides of the controvers y, including D r. Teret. The House B ill
was killed; the Senate Bill was heavily amended and enacted as 2000 Md. Laws , ch. 2. In
the enacted version, the references to “personalized handguns” were removed, along with the
requirement that handguns have an “incorporated design tech nology that is de signed to
prevent children and other unauthorized users from discharging the handgun.” As enacted,
the bill precluded dealers from selling or transferring handguns manufactured before
December 31, 2002 unless they were sold with “an external safety lock” and, beginning
January 1, 2003, from selling or transferring a handgun that does not contain an “integrated
mechanical safety device.” At no po int did the bill attem pt to deal w ith handgu ns already in
the hands of the public b ut merely placed restrictions of o ne kind or another on the future sa le
of handguns by dealers.
About a dozen bills are pending in the current 2002 sess ion of the G eneral As sembly
dealing with hand gun safe ty and with the right to sue for damages caused by handguns.
Some would str engthen the penalties attached to the 1992 law dealing with the storage of
loaded guns where children might find them. One (SB 381) would reserve to the State alone
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the right to sue gun manufacturers and dealers for damages or other relief.

CONCLUSION
It is clear that, under the consumer expectation test that we applied in Kelley, no cause
of action had been stated in this case. There was no malfunction of the gun; regretta bly, it
worked exactly as it was designed and intended to work a nd as any ord inary consum er would
have expected it to work. The gun is a lawful weapon and was lawfully sold. What caused
this tragedy was the carelessn ess of Jord an’s father in leaving the weapon and the magazine
in places w here the ch ild was ab le to find them, in contravention not only of common sense
but of multiple warnings given to him at the time of purchase.
We are a sked to modif y Kelley in various ways that w ould perm it an action to proceed
against the manufacturer of the weapon. We are asked to modify the common law to impose
liability on gun manufacturers who have failed to incorporate into their products one or
another kind of device that would m ake the w eapon ch ildproof, qu ite apart from the inclusion
of other safety devices, clear warnings regarding the storage of the weapon, and the offer of
a lock box in which to s tore it. Althou gh, as we noted, som e courts hav e done tha t, there is
no consensu s in that regard . We we re asked in Kelley to extend and create new theories of
liabi lity, which we declined to do, noting that “we have consistently recognized that common
law principles should not be changed co ntrary to the public policy of the State set forth by
the General Assembly of Maryland.” Kelley, supra, 304 Md. at 141, 497 A.2d a t 1151. See
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also State v. Sow ell, 353 Md. 713, 728 A.2d 712 (1999) (declining to abolish distinction
between principals and accessories); Gaver v. Harrant, 316 Md. 17, 557 A.2d 210 (1989)
(declining to recogniz e action per mitting child to recover da mages fo r loss of pare ntal society
when parent disabled by negligence of third person); Felder v. Butler, 292 Md. 174, 438
A.2d 494 (1981) (declining to adopt Dram Shop liability as matter of common law );
Harrison v. Mont. Co. Bd. of Educ., 295 Md. 4 42, 456 A.2 d 894 (19 83) (declinin g to
abrogate common law doctrine of con tributory neglige nce); Murphy v. Baltimore Gas &
Elec., 290 M d. 186, 428 A.2d 459 (1981) (declining to alter common law principles
governing duty of care owed trespasser by pr operty own er); Austin v. City of Baltimore, 286
Md. 51, 405 A.2d 255 (1979) (declining to abrogate common law doctrine of governmental
immunity in tort actions); Howard v. Bishop Byrne Home, 249 Md. 233, 238 A.2d 863 (1968)
(declining to alter comm on law ru le of charitab le immun ity); Creaser v. Owens, 267 Md.
238, 297 A.2d 23 5 (1972) (d eclining to alte r judicially created “ boulevard rule”); White v.
King, 244 Md. 348, 223 A.2d 763 (1966) (declining to change common law rule of lex loci
delicti in tort actions).
That caution is esp ecially approp riate her e. Given the controvers y that continues to
surround the risk-utility standard articulated for design defect cases in § 2 of the
R ESTATEMENT (T HIRD), we are relu ctant at this point to cast aside our existing jurisprudence
in favor of such an approach on any broad, general basis. Nor is there a need to d o so in this
case, which deals with more specific issues that have been presented on several occasions
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to the Gene ral Assem bly and have been con sidered and debated in that arena. So far, the
Legislature has chosen not to place these burdens on gun manufacturers but has attempted
to deal with the problem in other ways. We shall respect that policy choice.

JUDGMENT OF COURT OF SPECIAL
APPEALS AFFIRMED, WITH CO STS.
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Battaglia J., dissenting.
I respectfully diss ent for the re asons so w ell expressed by Court of Special A ppeals
Judges Sonner and Hollander in their dissent in Halliday v. Sturm, Ruger & Co., 138
Md.App . 136, 770 A.2d 1 072 (2001).

