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On April 28, 1983, Vernon Evans, for a fee of $9,000 paid by or on behalf of his
friend, Anthony Grandison, walked into the Warren House Motel in Baltimore County and
murdered David Piechowicz and Susan Kennedy by shooting nineteen bullets at them. The
murder of Ms. Kennedy was a mistake; Evans thought she was Piechowicz’ s wife, Cheryl.
Evans was hired to kill the Piechowiczes in order to prevent them from testifying against
Grandison in a pending Federal criminal case that was scheduled for trial aweek later.

InMay, 1984, ajuryintheCircuit Court for W orcester County, to which the case had
been removed, convicted Evans of two counts of first degree murder and sentenced him to
death. The judgment was affirmed on appeal, but in 1991, in a post conviction proceeding
filed in 1990, Evans was awarded a new sentencing hearing. At his request, the case was
removed from Worcester County and, with his concurrence, returned to Baltimore County,
where, in November, 1992, a new jury again sentenced him to death. The full procedural
history of the case is described in the Appendix atached to this Opinion.

W e have before us now four appeals—Nos. 107, 122, 123, and 124 — which we have
consolidated. In Nos. 107 and 124, two substantive issues are raised:

(1) Whether Evansisentitled to anew sentencing hearing because his attor neys
at the 1992 re-sentencing hearing failed to investigate and present mitigating evidence
relating to his background, thereby rendering their service, under principles enunciated in
Wiggins v. Smith, 539 U.S. 510, 123 S. Ct. 2527, 156 L. Ed.2d 471 (2003) and Rompilla v.
Beard, 545 U.S. 374, 125 S. Ct. 2456, 162 L. Ed.2d 360 (2005), Constitutionally deficient

and prejudicial; and



(2) Whether, under Miller-El v. Dretke, 545 U.S. 231, 125 S. Ct. 2317, 162 L.
Ed.2d 196 (2005), he isentitled to anew trial asto guilt or innocence because the State, in
selecting a jury at the 1984 trial, exercised peremptory strikes in a racially discriminatory
manner.

In No. 107, thoseissues were presented in amotion to correct anillegal sentence, and
the procedural question exists of whether they may properly be raised in such amotion. In
No. 124, the two issues were presented in Evans’'s fourth motion to reopen a 1995 post
conviction proceeding. The question there is whether the post conviction court abused its
discretion in denying that motion.

The issue in No. 123 iswhether the Circuit Court for Baltimore County abused its
discretion in denying, without affording discovery, Evans s third motion to reopen the 1995
post conviction proceeding in order to present the complaint that “ selective prosecution by
theBaltimore County State’ sAttomey’ s Office and systemic statewideracial and geographic
discrimination rendered his sentence unconstitutional.”

No. 122 arises from an action for injunctive relief filed in the Circuit Court for
Baltimore City. Maryland Code, 8 3-905 of the Correctional Services Article requires that
the manner of executing a sentence of death be by lethal injection. Complementing that
statute, the Division of Correction (DOC) has adopted a comprehensive set of execution
protocols, including a detailed description of the manner in which the lethal drugs are to be

administered. Joined by three co-plaintiffs—the National Association for the Advancement



of Colored People (NAACP), the American Civil Liberties Union Foundation of Maryland
(ACLU), and Maryland Citizens Against State Executions (CASE) — Evans contended that
those aspects of the execution protocol were (1) inconsistent with the statutory requirements,
and (2) in the nature of aregulation that was promulgated without compliance with the State
Administrative Procedure Act. The appeal isfromthe Circuit Court’sdenial of atemporary
injunction that would have restrained DOC from using its protocol.

Weshall find meritin the second aspect of Evans’ scomplaintin No. 122, but no merit
in any of his other complaints. Evansis not entitled to a new sentencing proceeding or to a
new trial, but that part of the DOC protocol that directs the manner of administering the
lethal injection is ineffective until either (1) it is adopted as aregulation in accordance with
the Administrative Procedure A ct, or (2) the Legislature exempts it from the requirements

of that A ct.

. NO. 107
Maryland Rule 4-345(a) permits a court to “correct an illegal sentence” at any time.
If the sentence is not “illegal,” the court’s revisory power over it, with exceptions not
pertinent here, is limited to a showing of fraud, mistake, or irregularity in the sentence.
There has been no contention by Evans, and there is no basis in the record for such a
contention, that the 1992 death sentence imposed on him was the product of fraud, mistake,

or irregularity. In order to be entitled to relief under Rule 4-345(a), therefore, Evans must



show that the death sentence heis challenging is “illegal .”

In two of Evans’s prior appeals — Evans v. State, 382 Md. 248, 855 A.2d 291 (2004)
and Evans v. State, 389 M d. 456, 886 A.2d 562 (2005) — we confirmed earlier rulings and
made clear that “[a motion to correct an illegal sentence ordinarily can be granted only
where there is some illegality in the sentence itself or where no sentence should have been
imposed.” Evans v. State, supra, 382 Md. at 278-79, 855 A.2d at 309; Evans v. State, supra,
389 Md. at 463, 886 A.2d at 565. Inthe morerecent of those cases, weflatly held that “there
was nothingintrinsically illegal in Evans’ s sentence; hewas properly found to be a principal
inthe first degree in two first degree murders for which the death penalty could lawfully be
imposed, and the court properly found that the aggravating factors proved outweighed any
mitigating factors and that death was the appropriate sentence.” Evans v. State, supra, 389
Md. at 463, 886 A.2d at 565-66, confirming Evans v. State, 333 Md. 660, 637 A.2d 117
(1994), cert. denied, 513 U.S. 833, 115 S. Ct. 109, 130 L. Ed.2d 56 (1994). Nothing has
been presented in these appeals that would cause us to reconsider, much less overrule, that
holding.

In Evans's 2004 appeal, Evans v. State, supra, 382 Md. at 279, 855 A .2d at 309, we
observed that, in Oken v. State, 378 Md. 179, 835 A.2d 1105 (2003), cert. denied, 541 U.S.
1017, 124 S. Ct. 2084, 158 L. Ed.2d 632 (2004), we “appeared to recognize” an exception
to that requirement “where, in a capital sentencing proceeding, an alleged error of

constitutional dimension may have contributed to the death sentence, at least where the



allegation of error is partly based upon a decision of the United States Supreme Court or of
this Court rendered after the defendant’ scapital sentencing proceeding.” To the extent that
there is such an exception, itis a very narrow one.* The subsequent decision relied upon
must constitute “anew judicial interpretation of a constitutional provision.” Baker v. State,
389 Md. 127, 134, 883 A.2d 916, 920 (2005).

In an effort to squeeze within that limited exception, Evansrelies asto hiscomplaint
about the performance of counsel at the re-sentencing hearing, on Wiggins v. Smith, supra,
and Rompilla v. Beard, supra, which he contends constitute new judicial interpretations of
a conditutional provision, rendered ater he was re-sentenced, and which st new (and
retroactive) requirementsfor counsel in death pendty sentencing proceedings that were not
in place in 1992. He makes the same argument with respect to his Batson challenge,
contending that Miller-El v. Dretke, supra, constitutes a new judicial interpretation of the
Constitutional prohibition against the use of peremptory challenges in a racially
discriminatory manner. We do not agree.

With respect to the Constitutiona adequacy of counsd’s performance, the seminal

case — the “new judicial interpretation of a constitutional provision” — was Strickland v.

! We did not, in fact, announce any such exception in Oken, but, whether
deliberately or inadvertently, we did address a complaint raised in a motion to correct an
illegal sentence (which we found substantively to be without merit) that Ring v. Arizona,
536 U.S. 584, 122 S. Ct. 2428, 153 L . Ed.2d 556 (2002), decided long after Oken’s
sentencing, made the standard for weighing aggravating against mitigating factors set
forth in the M aryland Code unconstitutional.
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Washington, 466 U.S. 668, 104 S. Ct. 2052,80 L. Ed.2d 674 (1984). It was there that the
Supreme Court considered and announced “the proper standards for judging a criminal
defendant’ s contention that the Constitution requires aconvictionor death sentenceto be set
aside because counsel’ s assistance atthetrial or sentencingwasineffective.” Id. at 671, 104
S. Ct. at 2056, 80 L. Ed.2d at 683.

The Strickland Court began its analysis by confirming that“the right to counsel isthe
right to the effective assistance of counsel.” Id. at 686, 104 S. Ct. at 2063, 80 L. Ed.2d at
692, quoting from McMann v. Richardson, 397 U.S. 759, 771, n.14,90 S. Ct. 1441, n.14,25
L. Ed.2d 763, 773, n.14 (1970). It proceeded then to announce that “[t|he benchmark for
judging any claim of ineffectiveness must be whether counsel’ s conduct so undermined the
proper functioning of theadversarial process that the trial cannot be relied upon as having
produced ajust result.” Strickland v. Washington, supra, 466 U.S. at 686, 104 S. Ct. at 2064,
80 L. Ed.2d at 692-93. The heart of the Court’s ruling — the announced holding that has
remained unchanged since Strickland — is in the introductory paragraph to Part 111 of the
Court’ s Opinion:

“A convicted defendant’ sclaim that counsel’ s assistance was so
defectiveasto requirereversal of aconviction or death sentence
has two components. First, the defendant must show that
counsel’s performance was deficient. This requires showing
that counsel made errors so serious that counsel was not
functioning as the ‘counsel’ guaranteed the defendant by the
Sixth Amendment. Second, the defendant must show that the
deficient performance prejudiced the defense. This requires

showing that counsel’s errors were 0 serious as to deprive the
defendant of afair trial, atrial whose result is reliable. Unless
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a defendant makes both showings, it cannot be said that the

conviction or death sentence resulted from a breakdown in the

adversary process that renders the result unreliabl e.”
Id. at 687, 104 S. Ct. at 2064, 80 L. Ed.2d at 693.

Asto the first prong of the analysis — whether the performance was deficient — the

Court adopted an objective standard: “the defendant must show that counsel’ srepresentation
fell below an objective standard of reasonableness.” Id. at 688, 104 S. Ct. at 264, 80 L.
Ed.2d at 693. In that regard, it made clear that “[n]o particular set of detailed rules for
counsel’s conduct can satisfactorily take account of the variety of circumstances faced by
defense counsel or the range of legitimate decisions regarding how best to represent a
criminal defendant.” Id. at 688-89, 104 S. Ct. at 2065, 80 L. Ed.2d at 694. The Court
directed, however, that judicial scrutiny of counsel’ s performance be “ highly deferential” in
order to avoid the post hoc second-guessing of decisions simply because they proved
unsuccessful, and required that “a court must indulge a strong presumption that counsel’s
conduct falls within the wide range of reasonable professional assistance.” Id. at 689, 104
S. Ct. at 2065, 80 L. Ed.2d at 694. Thus, the Court concluded, acourt deciding an ineffective
assistanceclaim“ must judge the reasonabl eness of counsel’ schallenged conduct onthefacts
of the particular case, viewed as of thetime of counsel’ sconduct.” Id. at 690, 104 S. Ct. at
2066, 80 L. Ed.2d at 695.

In examining the prejudice prong, the Court rejected the notion that all a defendant

had to show was that counsel’s errors “had some conceivable effect on the outcome of the



proceeding” and required instead that the defendant show “that there is a reasonable
probability that, but for counsel’ sprofessional errors, theresult of the proceeding would have
been different.” Id. at 693-94, 104 S. Ct. at 2068, 80 L. Ed.2d at 697-98. (Emphasis added).
A “reasonable probability,” the Court added, is “a probability sufficient to undermine
confidence in the outcome.” Id.

Nothing in Wiggins or Rompilla changed, in any way, those standards adopted in
Strickland. The Wiggins Court expressly relied on and applied the Strickland standards and
simply concluded, based on its view of the factual record in that case, tha, given the
informationthey had regarding Wiggins's childhood, counsel’s failure to broaden the scope
of their investigation into possible mitigating factors in a death penalty case was both
deficient and prejudicial under the Strickland standards. Indeed, the Court began its
discussion of the ineffective assistance claim by expressly noting that “[w]e established the
legal principles that govern claims of ineffective assistance of counsel in Strickland v.
Washington ....” Wiggins v. Smith, supra, 539 U.S. at 521, 123 S. Ct.at 2535, 156 L. Ed.2d
at 484.

Weareaware of no reported decision, and none has been cited to us by Evans, holding
that Wiggins established anew interpretation of aConstitutional principle. Thedecisionsare
to the contrary. See Grossman v. Crosby, 359 F. Supp.2d 1233, 1281 (M.D. Fla. 2005)
(" Wiggins merely applied Strickland to the facts of that case, it did not change the standard

by which aclaim of ineffective assistance of counsel isto bejudged.”); Hodges v. State, 885



S0.2d 338, 346 (Fla. 2004) (Wiggins is areiteration and application of Strickland); Grant v.
State, 95 P.3d 178, 179 (Okla. 2004), cert. denied, 543 U.S. 964, 125 S. Ct. 418, 160 L.
Ed.2d 332 (2004) (Wiggins applied well-egablished standards of Strickland).

That analysisapplies equally to Rompilla v. Beard, supra, 545 U.S. 374, 125 S. Ct.
2456, 162 L. Ed.2d 360 and Miller-El v. Dretke, supra, 545 U.S. 231, 125 S. Ct. 2317, 162
L. Ed.2d 196. Like in Wiggins, the Rompilla Court expressly applied the standards
enunciated in Strickland to find deficient and prejudicial performance by counsel. No new
or different interpretation of Strickland was announced. Indeed, Jusice O’ Connor, the
author of the Opinion in Strickland, noted in Rompilla that the decision “simply appliesour
longstanding case-by-case approach to determining whether an attorney’ s performance was
unconstitutionally deficient under Strickland v. Washington. . ..” Rompillav. Beard, supra,
545 U.S. at 393-94, 125 S. Ct. at 2469, 162 L. Ed.2d at 379. (O’ Connor, J., Concurring).

Similarly, Miller-El was merely an application of Batson v. Kentucky. Throughout
its Opinion, the Court characterized Miller-El’s complaint as a Batson challenge, and it
examined the record in light of the three-step analysis set forth in Batson. It did not, in any
way, modify that analysis.

It is clear that the complaints made by Evans in No. 107 are not cognizable in a
motion under Rule 4-345(a) to correct anillegal sentence. Thejudgment of the Circuit Court

for Baltimore County entered in that case will be affirmed.



1. NO. 124

Thetwoissuesraised in No. 107 —the Wiggins and Batson claims— are also presented
in No. 124, which is an appeal from the denial of Evans' s fourth motion to reopen the 1995
post conviction case.

Maryland Code, § 7-102 of the Criminal Procedure Article (CP) — the heart of the
State Post Conviction Procedure A ct —permitsa convicted person to seek relief inthe Circuit
Court in which the conviction occurred upon an allegation that (1) the sentence or judgment
was imposed in violation of the U.S. or Maryland Constitution or laws of this State, (2) the
court lacked jurigdiction to impose the sentence, (3) the sentence exceeds the maximum
allowed by law, or (4) the sentence is subject to collateral attack on a ground that would
otherwise be available under awrit of habeas corpus, coram nobis, or other common law or
statutory remedy.

There aretwo important conditionsto that right, however, that are relevant here. The
first, expressedin CP § 7-102(b)(2) and circumscribed to some extent in § 7-106, is that the
alleged error “has not been previously and finally litigated or waived in the proceeding
resulting in the conviction or in any other proceeding that the person has taken to secure
relief from the person’s conviction.” The second appears in CP 8§ 7-103(a) and 7-104.
Section 7-103(a) providesthat, for each trial or sentence, “aperson may file only onepetition
for relief under this title.” Section 7-104, however, permits a court to “reopen a post

conviction proceeding that was previously concluded if the court determines that the action
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isin the interests of justice.”

In Gray v. State, 388 Md. 366, 879 A.2d 1064 (2005), we made clear that a petition
to reopen a concluded post conviction proceeding was not the functional equivalent of the
former right to fileasecond (or before 1986, subsequent) petition, that the decision to reopen
is adiscretionary one with the court in which the petition to reopen is filed, and that “[w]e
will only reverse a trial court’s discretionary act if we find that the court has abused its
discretion.” Id. at 383, 879 A.2d at 1073. In that regard, we pointed out that “‘a ruling
reviewed under an abuse of discretion standard will not be reversed simply because the
appellate court would not have made the sameruling. The decision under consideration has
to be well removed from any center mark imagined by the reviewing court and beyond the
fringe of what that court deems minimally acceptable.’”” Id., quoting from Dehn v.
Edgecomb, 384 Md. 606, 628, 865 A.2d 603, 616 (2005), and ultimately from North v. North,
102 Md. App. 1, 13-14, 648 A. 2d 1025, 1031-32 (1994).

That is the standard to be applied in reviewing the Circuit Court’s denial of Evans's
fourth motion to reopen the 1995 post conviction proceeding —a proceeding in which he had
raised 41 other issues, that had been concluded nine years earlier, and that he had sought to
reopen on three prior occasions. That was not the standard applied in Wiggins, Rompilla, or
Miller-El. All three of those cases reached the Supreme Court in the context of an initial
Federal habeas corpusaction, an action of right. In Wiggins and Rompilla, the District Court

grantedrelief, the U.S. Court of Appealsreversed, and the Supreme Court granted certiorari
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to review the legal correctness—the merits — of the lower courts' decisions. Miller-El also
was an initial Federal habeas corpusaction. Inthat case,the District Court denied relief, and
the U.S. Court of Appeals for the Fifth Circuit affirmed. The rulings reviewed by the
Supreme Court in those cases were not discretionary ones; those caseswere brought as of

right, they were tried, and judgments were entered on the merits of the petitions.

A. The Batson/Miller-El Claim

Evanswas tried in 1984, before Batson was decided by the Supreme Court. During
jury selection, the State’s use of its peremptory strikes to exclude African Americans was
commented upon three times. The court (Judge Cathell) first raised the issue on its own
initiative. After twelve jurors were tentatively seated, the parties proceeded to select two
alternates. During that process, when the State excused a black prospective juror, Judge
Cathell called counsel to the bench and directed them to make their strikes in alternating
order. He wanted aclear record of who was striking whom, he said, “so that later on | can
make an indication w hether they were excused asto race.” Noting that the lead prosecutor
was“onloanfromthe United States Attorney’s Office,” Judge Cathell warned that there was
aline of Maryland cases disapproving racial strikes and wanted to make sure that the Federd
prosecutor was aware of those cases: “[t]here has been some extremely strong language in
dicta about using peremptory challengesfor racial purposes. And | think you ought to think

about that.” The prosecutor responded tha he was aware of those casesand stated “| am not
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striking anybody based on race.”

The process continued until twelve jurors and two alternaes had been selected, at
which point the court asked if counsel were satisfied with the jury. Defense counsel
informed the court that the panel was not acceptable because the State had used its
peremptory challenges*topurposely limit blacksfrom representation onthe panel.” Counsel
noted that the State had used eight of its ten peremptory challengesto strike black jurors and
twoto strike white jurors, leaving twoAfrican Americans on the jury and one as an alternate.
The court invited aresponse from the State, whereupon the prosecutor advised that he did
not keep track of whether he had sruck black or white jurors and that “[w]e struck on
background, age, occupation, what was | earned during the voir dire at the bench and in open
court. Wedid not strikeonracial grounds.” T here was no challengeto that explanation and
no request for further elucidation, and the court accepted it.

The next day, while the court wasconsidering Evans' scomplaint that the venireitsel f
did not reflect afair cross-section of the community, the prosecutor noted that 22% of the
county population was African American and three of the jurors—tworegular jurorsand one
alternate — were black, which constituted 21.4% of the pand. His point was that there was
no significantracial digparity in the actual make-up of the jury. Defense counsel responded
that his objection the day before was not to a cross-section but rather that the State’'s
peremptory challengeswere racially motivated, to which the court noted that the prosecutor

had given his reasonsfor the strikes and that the objection had been ruled upon.
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In Evans’ sappeal from the conviction and sentence, he rai sed theissue of whether the

State’ s peremptory strikes had been improperly used to exclude African Americans. Batson
had still not been decided. After reviewing the exiging state of the law, which was already
trending beyond Swain v. Alabama, 380 U.S. 202,85 S. Ct.824, 13 L.Ed.2d 759 (1965), we
assumed that the use of eight peremptory strikes to exclude African Americans “was
sufficient to establish aprimafacie violation of the defendant’ s rights,” but concluded that
“the explanation offered by the prosecutor, and apparently accepted by the court, was
sufficient under the circumstances to support the decision of thetrial judge in overruling the
defendant’ sobjection.” Evansv. State, 304 M d. 487,528,499 A.2d 1261, 1282 (1985), cert.
denied, 478 U.S. 1010, 106 S. Ct. 3310, 92 L. Ed.2d 722 (1986). We observed:

“It isalso significant that neither the judge nor defense counsel

guestionedthe explanation of the prosecutor or requested further

particulars. This may well have represented atactical decision

by the defendant’ s counsel, to require the court’ s decison to be

made upon the weighing of the defendant’ s primafacie showing

against therather general response of the prosecutor, asopposed

to seeking specific information from the prosecutor as to each

excused venireman and running therisk of further strengthening

the prosecutor’s explanation. For whatever reason, the

explanation of the prosecutor stood uncontroverted and

unimpeached.”
Id.

Batson was decided by the Supreme Court on April 30, 1986. At thetime, Evans's

petitionfor certiorari seeking review of this Court’ sdecison wasalso pending in that Court.

That petition was denied without comment on June 30, 1986; this Court was not directed to
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reconsider its decision in light of Batson.

In his first petition for post conviction relief, filed in 1990, Evans argued that the
State’s use of peremptory strikes to exclude African Americans constituted a violaion of
Batson. The court had before it the transcript of the jury selection phase of the trial and
noted that, even though Batson had not then been decided, Judge Cathell had required the
prosecutor to explain his peremptory strikes. The reasonsgiven, the court concluded, were
race-neutral and did not appear to be pretextual. Moreover, the matter had been raised and
decidedin Evans’ sdirect appeal and wastherefore finallylitigated. Evans complained about
that aspect of the post conviction court’sruling in an application for leave to gppeal, which
we denied. State v. Evans, Misc. No. 8, Sept. Term 1991 (Order filed June 4, 1991).

Asaresult of thefirst post conviction proceeding, Evans received a new sentencing
hearing, at which a jury in Baltimore County again sentenced him to death. He raised a
Batsonissue at tha proceeding aswell. It appearsthat the only African American jurorswho
were excused by the State were alternate jurors however, and no alternate jurorswere called
upon to deliberate. Thetrial judge (Judge Kahl) found no merit to the complaint.

In August, 1995, Evans filed his second petition for post conviction relief. Among
the 41 issues presented in that petition were seven relating to the State’s peremptory
challenges — three complaints dealing with the re-sentencing and four emanating from the
initial trial. Asno complaintis madein thisappeal about jury selection at the re-sentencing

proceeding, we need to consider only the four dealing with the initial trial.
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Evans's only direct challenge did not invoke Batson, but was instead grounded on
Swain v. Alabama, supra, 380 U.S. 202, 85 S. Ct. 824, 13 L. Ed.2d 759. He complained that
“he was denied his rights under the Fifth, Sixth, Eighth and Fourteenth Amendments to the
Constitution because the Baltimore County State’ s Attorney’s Office engaged in a pattern
of using peremptory challenges to strike jurors on the basis of race in violation of Swain v.
Alabama.” The post conviction court (Judge Smith), noting that that issue had been raised
and decided in theappeal fromtheinitial conviction and sentence, Evans v. State, supra, 304
Md. 487, 522-28, 499 A.2d 1261, 1280-82, concluded that it had been finally litigated and
that there wasno merit to itin any event. A second, related argument was that trial counsel
was deficient by failing to investigate and present evidence of the State’s pattern of
exercising peremptory challengesin aracially discriminatory manner. That, too, invoking
Swain rather than Batson, was found to be without merit.

Two challenges grounded specifically on Batson were presented, but only in the
context of deficient performance by counsel in the first post conviction proceeding. Evans
complained that post conviction counsel was deficientin (1) failing to pursue groundsfor
establishing aBatson violation based on the State’ sracially discriminatory use of peremptory
challenges, (2) not pursuing claims that the prosecutors in this case demonstrated a pattern
of using peremptory strikes in a racially discriminatory manner in violation of Batson, (3)
making only “aperfunctory presentation” to this Court relating to the State’ s discriminatory

use of peremptory challenges, and (4) failing to raise and preserve on appeal meritorious
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claims that the prosecutors in this case had demonstrated a pattern of using peremptory
strikes on the basis of race. Judge Smith found that the validity of the State’s use of
peremptory challengesat theinitial trial had beenfully andfinally litigated. He observed that
trial counsel had challenged the State’ s use of peremptory challenges at the trial, that the
issue was raised and decided in the appeal from the initial judgment, and that it had been
raised and decided in the first pog conviction proceeding.

The second argument, as viewed by the post conviction court, was almost arepetition
of the one just noted. Evans complained that pog conviction counsel was deficient*in that
he made only a perfunctory presentation to the Court of Appeals relating to the State’s
discriminatory use of peremptory challenges.” He added:

“Petitioner allegesthat (1) he was denied equal protection of the
law by the prosecution’s purposefully striking African
Americansfromthejury in violation of Batson v. Kentucky and
(2) he was denied equal protection of thelaw because he was
prosecuted by attorneyswho had demonstrated apattern of usng

peremptory strikes in a racially discriminatory manner in
violation of Batson v. Kentucky.”

The court rejected that claim, noting that the peremptory challenge issue had been
finally litigated in the directappeal, before post conviction counsel wasinvolved in the case.
Those claims were presented to this Court in Evans’s amended application for leave
to appeal from the denial of relief by the post conviction court. We considered the
application and obviously found no merit to it, foron May 7, 1997, we denied it. Evans v.

State, 345 Md. 524, 693 A.2d 780 (1997). The Supreme Court denied certiorari. Evans v.
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Maryland, 522 U .S. 966, 118 S. Ct. 411, 139 L. Ed.2d 314 (1997).

InNovember, 1997, Evansfiledapetitionfor habeascorpusintheU.S. District Court.
Among the 24 issues raised in that petition was a four-part complaint about the State’'s
peremptory strikesattheinitial trial: “i) because histrial and direct appeal concluded before
the Supreme Court announced Batson, thefederal courtsshould give no deferenceto the state
proceedings described above; ii) Batson requires, ‘[the] prosecution to articulate a race-
neutral reason for each strike’ once aprimafacie case hasbeen established . . . iii) the race-
neutral reasons given by prosecutor . .. wereclearly pretextual ; and iv) his appellate counsel
rendered ineffective assistance by failing to demonstrate this pretext by comparing the ages,
occupations, etc. of the potential jurors Irwin struck against those he did not strike.” Evans
v. Smith, 54 F. Supp.2d 503, 514 (D. M d. 1999).

The District Court (Judge Legg) reviewed the trial transcript and this Court’s ruling
on appeal and concluded that none of those complaints had merit. It found, firg, that
“anticipating the shifting burdens eventually adopted by the Supreme Court in Batson,” this
Court, in Evans's appeal, “applied a reasonable and correct legal gandard,” and that, in the
first post convictionproceeding, Judge Eschenburg “ measured Evans' sclaim against Batson,
which had by then been published.” Id. Accordingly, the court held that both decisions
were entitled to deference under 28 U.S.C. § 2254(d) and (e). Second, the court held that
Batson did not require an individual explanation for each strike but only a clear and

reasonably specific justification for the prosecutor’s use of strikes relating to the particular
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caseto betried. Third, the court held that Evans's analysisof the ages, occupations, etc. of
the jurors stricken and accepted “does not clearly demonstrate the pretextuality of [the
prosecutor’s] explanation.” Id. at 515. In that regard, the court found Evans's analysis of
thejuror data“ unpersuasive” in that it “ fail sto take into considerati on the many impressions
that a potential juror makeson voir dire.” Id. at 515, n.20. Finally, the court conduded that
Evans's appellate counsel were “not constitutionally remissin failing to develop this.” Id.
at 515. Rather, it found “the proposed evidence unpersuasive as it does not clearly
demonstrate that the factual determinations of Judge Cathell and the Court of A ppealswere
incorrect.” Id.

The District Courtdenied the petition and amotion for rehearing. The U.S. Court of
Appeals for the Fourth Circuit affirmed, Evans v. Smith, 220 F.3d 306 (4™ Cir. 2000), and
the U.S. Supreme Court denied certiorari, Evans v. Smith, 532 U.S. 925, 121 S. Ct. 1367,
149 L. Ed.2d 294 (2001).

It is abundantly clear from this history that Evans's Batson claim has been fully and
finally litigated, in both the State and Federal courts. It has been presented to and rejected
by this Court on at least two occasions, it was presented to and rejected by the U.S. District
Court and the U.S. Court of Appeals for the Fourth Circuit, and the Supreme Court has
denied review of it at least three times. The Circuit Court did not abuse its discretion in

refusing to reopen the 1995 post conviction proceeding to examine it again.
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B. Wiggins/Rompilla Claim

The Wiggins/Rompilla claim made by Evans isthat his attorneys in the 1992 re-
sentencing proceeding failed to investigate hissocial and psychological history and that there
is a reasonable probability that, but for that omission, the result of that re-sentencing
proceeding would have been different. In support of his fourth motion to reopen the 1995
post conviction proceeding, counsel produced a 51-page Psychosocial Evaluation of
Mitigating Circumstances In Life Of Vernon Lee Evans, Jr., prepared by a licensed social
worker, Pamela Taylor, and an 18-page Investigation Of Psychological Mitigating Factors
in Life Of Vernon Lee Evans prepared by a psychologist, Janice Stevenson. Both reports
were based predominantly on interviews with Evans and members of hisfamily plusvarious
documents. In her report, Ms. Taylor concluded, in pertinent part:

(1) There was a “Multi-Generational Family Legacy of Emotiond
Dysfunction.” Evans's parents, she said, came from emotionally troubled backgrounds, and
various members of his extended family — uncles, aunts cousins — suffered from major
mental disorders, gambling addiction, or may have been alcoholics. Hisfather’s uncle and
cousin committed suicide. Hisgrandmother “was known to faint when she got upset.” One
of hisfather’ scousins “is reported to have had a chronic addiction to gambling.” Although
Evans's sisters “are accomplished in their various careers and present a positive public
image,” the oldest ones had experienced “significant ingability” and “personal difficulties

and inner turmoil” in their lives. One, who holds a doctorate in divinity, teaches bible
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studies, and isgainfullyemployed, was sexually promiscuousas ateenager,isseparatedfrom
her second husband, and has a “strained relationship” with her 37-year-old daughter.
Another, who holds a college degreeand was pursuing a mastersin business administration
while employed as a financial aid counselor at Morgan State University, felt unloved as a
child, once attempted suicide, and thirty years earlier had a*“psychotic breakdown.”

(2) Evans's parents did not know how to express loving feelings toward their
children, to have empathy for their individual needs, to address conflict appropriately, or
demonstrate constructive problem-solving skills. They unwittingly set up an environment
of “chronicfearfulness, suppresson of normal emotional reactions, and boundary violations”
whichforcedthechildren“to livein an environment which wastoxic and traumatizing.” Ms.
Taylor asserted that Evans' sfather was physically abusive toward Evans and his sisters. All
of this, shesaid, afforded Evans “neither the safety, security, nor nurturing for ahealthy self
to develop.”

(3) There was an “anxious and insecure home environment” during Evans's
formative years. The household was characterized as “fearful and full of tension between
family members,” and it was difficult for Evans*“to navigate these emotional rapids within
the family.” Much of this seemed to emanate from marital discord between the parents.

(4) There were episodes of abandonment and extreme neglect by the parents.
On one occasion, the mother left home for ten days. The children were not actually

abandoned, however, as the father remained in the home to care for them. On another
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occasion, when Evans and his father wentto the beach together, thefather left him for atime
and Evans became frightened. Evans“hasnearly no memoriesof hisfather spending quality
time with him.”

(5) Evans experienced persistent taunting from his peers, apparently because
he was small. This, according to Ms. Taylor, “exacerbated his feelings of inferiority,
personal shame, alienation, fearfulness, humiliation, and powerlessness.”

(6) On one occasion, when Evans was eleven, a man on a delivery truck
exposed himself and asked Evans to kiss his penis. Evans escaped without having to
perform.

(7) Although Evans's mother described him as a normal and happy child, a
childhood friend interviewed by Ms. Taylor described him as sad. When Evans was 10, he
took abottle of Darvon from his mother’ s medicine cabinet and overdosed onthe pills. He
was taken to the hospital and recovered from the incident. An aunt recalled Evans looking
“depressed.” By the time he was in high school, he was on drugs.

(8) Evanssustainedseveral head injuriesthat, accordingto Ms. Taylor, created
“Risk for Organic Compromise.” Thefirst of these events occurred when, at the time of his
birth, a doctor accidently dropped a scapel on his head, giving the infant a gash. When he
was nine, hefell down the stepsand got “a big bump.” He also was struck by a car and spent
one night in the hospital. Ms. Taylor did not indicate how any of those events created a

“Risk for Organic Compromise.”
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(9) Onanumber of occasions, Evanswitnessed hisfather “with other women,”
which Ms. Taylor characterized as “Traumatic Witnessing of Painful Betrayal by Father.”
Thereisnoindication that Evans ever saw hisfather engagedin any sexual activity; the only
incidents of this kind that he witnessed were seeing hisfather on one occasion “in the arms
of another woman” and on another occasion going into a house with another woman. Ms.
Taylor reported severd episodes when Evans' s mother followed or chased hisfather inacar
and complained about his relationships with other women.

(10) In part because of hisfather’ sphilandering, Evanshad“ Unresolved Anger
towards Father.”

(11) Evans grew up in an impoverished, tough neighborhood. Ms. Taylor
refers to that as “Coping through Displaced Rage, Fear and Sadness into a Tough Street
Demeanor.”

(12) Accordingto M s. Taylor, Evans was “ predisposed both biologically and
soci ally, for developing problems with substance abuse,” and by 13 or 14 was using drugs.

(13) Symptoms that Ms. Taylor regarded as “resounding criesfor help” by
Evanswent unnoticed and unattended because his parentswere sl f-absorbed with their own
problems.

Onthepositiveside, Ms. Taylor listed asstrengthsEvans’ s* Capacity for Compassion
and Empathy for Loved Ones” —an “underlying concern and sensitivity to hisfamily s needs

and welfare,” “Repaired Close Family Relationshipswith Strong Advocacy for his Children
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and Grandchildren,” and a“Newfound Spiritual Grounding and Therapeutic Stridestowards
More Healthy Self-Awareness.” The greatest part of Ms. Taylor’s findings regarding
Evans's childhood came from her conversations with Evans, his parents, and his siblings,
who testified at his re-sentencing hearing and simply gave a different account of Evans’'s
childhood. Much of theinformationregarding Evans’s parents, grandparents, uncles, aunts,
and cousins came from interviews with various uncles, aunts, and first and second degree
cousins.

From some of the same history developed by Ms. Taylor, Dr. Stevenson concluded
that “[s]ince he was nine years old, Vernon has continuously met the criteria for Post
Traumatic Stress Disorder, Chronic and Severe, Depressive Disorder, and Generalized
Anxiety Disorder. He currently meets the criteriafor Paranoid Personality Disorder.”

Evans claims tha the dysfunctional childhood he suffered, as documented in these
reports, was far worse than that suffered by Wiggins or Rompilla and that, had this
information been developed and presented to the jury at the 1992 re-sentencing hearing, the
outcome probably would have been different. The post conviction court was, of course,
aware of what had transpired at the re-sentencing hearing. The transcript of that hearing was
before the court and v arious witnesses testified as to what occurred. Inconsdering whether
the court abused its discretion in refusing to reopen the 1995 proceeding to allow this attack
to proceed, it isimportant to examine at least the facial validity of Evans' s argument.

In Wiggins, counsel was aw are, from evidence they had, that Wiggins' s mother was
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achronic alcoholic, that she hadleft him home alone on occasion, and that, as a child, he had
been shuttled among various foster homes. When they lost a motion to bifurcate the
sentencing proceeding, to deal first with whether Wigginswas a principal in the first degree
and then with mitigation, counsel chose to concentrate on principalship and not present a
significant mitigation defense. That was a strategic decision. As a result, they made no
further investigation beyond the rather meager evidence they had of Wiggins's childhood.
They thus never learned that the mother frequently left him and his sblings home alone,
forcing him to beg for food and eat paint chips and garbage, that she was physically abusve,
that she had sex with men while the children slept in the same bed, that she once forced
Wiggins's hand against a hot stove burner that led to hishospitalization, tha from the age
of six he had been shuttled from one foster home to another, that the father in the second
foster homerepeatedly molesed and raped him, that at age 16, he began living on the streets,
that, on one occasion, he was gang-raped by afoster mother’ s sons, and that he was sexually
abused as well by a supervisor ina Job Corps program.

The Supreme Court found to be deficient counsel’s failure to follow up on the
information they had and to make any further investigation into Wiggins's social and
emotional history. The Court made clear that Strickland does not “require counsel to
investigate every conceivableline of mitigating evidence” or “to present mitigating evidence
at sentencing in every case,” Wiggins v. Smith, supra, 539 U.S. at 533, 123 S. Ct. at 2541,

156 L. Ed.2d at 492, but concluded that the supposedly strategic decision by counsel to
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forego that kind of defense was made without a proper investigation of facts necessary to
support that decision and was, for that reason, unreasonable. In that regard, the Court noted
that counsel did, in fact, mention to the jury that Wiggins had an unfortunate childhood; the
problem was that, because they had failed to make a proper investigation, the defense was
alame one.

With respect to the prejudice prong, the Court found that the mitigating evidence that
counsel failed to discover was “powerful.” It noted that the “ severe privation and abuse in
thefirst six years of hislife while in the custody of his alcoholic, absentee mother” coupled
withthe"physical torment, sexual molestation, and repeated rape during his subsequent years
in foster care” showed “the kind of troubled history we have declared relevant to assessing
a defendant’s moral culpability.” Id. at 535, 123 S. Ct. at 2542, 156 L. Ed.2d at 493. The
Court found a reasonable probability that a competent atorney, aware of the nature and
extent of that abuse, would have not only have offered evidence of it but would have made
the mitigation defense a priority.

In Rompilla, it was clear that the State intended to offer at sentencing Rompilla's
extensive higory of felony convictions, as evidence of a propensity to use violence, which
was an aggravating factor. Defense counsel, though she had ample opportunity to do so,
never looked at the filesin those cases, especially the transcript of a prior rape case, and was
therefore wholly unprepared to counter or attempt to ameliorate that evidence. The filein

the rape case would have revealed evidence of Rompilla’ s dysfunctional childhood, filled
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with pervasivedomestic violence. Had school and mental health records been obtained, they
would havereveal ed evidence of possible schizophreniaand mental retardation, all of which
could have been used in support of a mitigation defense that “bears no relation to the few
naked pleas for mercy actually put before the jury.” Rompilla v. Beard, supra, 545 U.S. at
393, 125 S. Ct. at 2469, 162 L. Ed.2d at 379. None of that evidence was presented to the
jury.

Inthiscase, evidence presented during the 1995 post conviction proceeding indicated
that Evans wanted counsel at the re-sentencing proceeding to concentrate on showing that
he was not the shooter. If that defense proved successful, there could be no death penalty
and therefore no need for mitigation evidence. The problem wasthat Evanshad already been
convicted twice of the two homicides — first in Federal court, then in W orcester County —
and, given the evidence, counsel had little hope of succeeding on that issue. Ms. Chester,
lead counsel at the re-sentencing hearing, stated that, as aresult, they intended to present a
strong mitigation case and, unlessthe State’ s case on principalship f ell apart, not contest that
issue too strongly. Inaway, it was an opposte approach to that taken in Wiggins.

That, indeed, was their focus, they did present a mitigation defense. In opening
statement, counsel described mitigation not as a justification for the killings, but as areason
not to impose the death penalty. The mitigation, she indicaed, would center ontwo things:
first, that, if given life imprisonment, it was unlikely that Evans, even though rehabilitated

and then free of drug addiction, would ever be released and therefore would never be a
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further danger to society; and second, that he grew up in acaring, loving family, but that, in
his early teens, he drifted into and became consumed by drugs, turned away from hisfamily,
and got into the clutches of Grandison. It wasthat, from which he had since recovered, that
led to the tragic murders. That argument was based on what Evans himself said and was
corroborated by the testimony of his parents and his siblings, both a the initial sentencing
in 1984 and at the re-sentencing in 1992.

At the 1984 proceeding, Evans's f ather said that the relationship in the home “was
normally as any boy would be, up until [Evans] reached maybe seventeen,” when the father
discovered that Evans had a drug problem. The father said that he tried to talk with and
counsel his son, and when that did not work, he spoke to a judge, who recommended a
treatment program. The father got Evans into the program and felt that it had “done him
some good.” The father said that “we were always able to talk, talk over problems. He
would always tell me about his problems.” At some point, he discovered that Evans was
seeking support from a friend of the father who worked in a drug program. The father
acknowledged current tension in the family but atributed it to what Evans had done:

“My family. Well, my youngest child, up until this happened,
she was doing fine. She is married and is living with her
husband, but now she has a problem because of this. All times
of the night she calls me and | have to go and counsel with her,
try to solve some problems for her. My ex-wife is the same.
We seek help through her minister. My other daughters, | have
to counsel with them, trying to explain the best | can. We still
don’t know why.”

(Emphasis added).
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The father added that the family is a close one — that Evans had a very good
relationship with his own children. He said that he loved his son but felt that “somewhere
along theline he’s let [us] down.”

Evans's mother gave very similar testimony. She said that Evans had a very close
relationship with his sisters and with her and that imposition of the death sentence would
have a devastating effect on her, on Evans’s father, and on his sisters.

Gwendolyn Spence, Evans's siger, a high school graduate with one year of college
at thetime, was employed as an administrativ e assistant at ahealth center. When asked about
her relationship with Evans while growing up, she responded that “he was just like any
typical brother” —that “alot of times we just looked up to him for the right thing to do” and
that “[h] e was always there for usto ask.” She said that they had a very close relationship,
that Evanswas “alot of comfort to me, and he still is.” Spence said that she learned of her
brother’s drug problem around 1978-79 and tried to help him get into a program. Crystal
Wilson and LindaTrusty, adso younger sisters who were successful in life, corroborated Ms.
Spence’s testimony. They too said that they had a very good relationship with Evans, both
growing up and currently.

Gwendolyn Geter, achildhood friend who mothered three of Evans' s seven children,
testified that Evans “was the type of person that he always wanted to be a father, and he
aways wanted to have fatherly love and understanding with kids” and that he had a

wonderful relationship with hischildren. FeliciaBell, who mothered another child of Evans,
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gave similar testimony, about the close relationship he had with that child.

None of thesewitnesses—parents, si blings, girlfriends—alluded to any seriousdiscord
inthe family; none of them spoke of any physical or psychological abuse by the father or the
mother, none of them said anything about thefather’ s supposed philandering. Evansdid not
testify, but hedid allocute. He made no claim of family turmoil. Indeed, he said tha he had
been protecting his family all hislife, and “I love my mother, my father, my children very
much.” Heacknowledged that, by age 14 or 15 he began abusing drugs, although his parents
did not find out until afew years later.

Evans's parents and sisters gave much the same testimony at the 1992 re-sentencing.
There, too, the emphasi swas on mitigation,in theform that Evans’s problemsstemmed from
his significant drug abuse, commencing w hen hew asthirteen or f ourteen, and that, sincethe
murders, he had conquered that devil and was a different person. When the father testified,
the rest of the family wasin court listening. He said that “[f]rom day one until | would say
about age thirteen, fourteen, he was my dreams of a son and he fell in line with all of the
other of my kids. . .. Wewere very close.” Thingsbegan to change when Evans was about
thirteen, when Evans began using drugs and detached himself from the family. Evans's
mother described an almost idyllic early family life, showing photographs of the family
together. She described trips they took, how proud they were at Evans’s early academic
achievements, the college plans they had for him, how things began to change and how her

husband was “trying to really get him on the right track.” She stated that, by the time they
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becameaware that Evans w as missing school “it wastoo late for usto do anything about it.”
Evans's three sisters also tedified, much as they did in 1984, only in some more detail.
Again, none of them alluded to any family turmoil, any abuse, any philandering by thefather.
Asin 1984, Evans chose to allocute. He began by acknowledging:

“It has been nine years since | have been involved in this

hideous crime. My family was not to blame, for Lord knows, I

have shamed them. I know this because of the tears I have seen

them shed.”
(Emphasis added).

In his allocution, Evans blamed everything on his descent into drug abuse, and he
averred that he was now rid of that curse: “I didn’t just continue the lifestyle of drugs and
associate myself with individuals that didn’t want to excel. | rid myself of the one thing that
allowed othersto use me. | became drug-free. | began to profit asahuman being.”

Ms. Taylor’'s and Dr. Stevenson’s recitation of all of the supposed discord and
dysfunction in Evans's nucdlear family came primarily from the very people who, on two
occasions, testified under oath (or allocuted) to precisely the opposite — Evans himself and
his parents and sisters. Twenty-one years after testifying in the first proceeding and thirteen
years after testifying in the second, they have now presented to a social worker employed by
new counsel an entirely different, and contradictory, version of their family life. The notion
that, if asked, they would have explained all of this to defense counsel in 1984 or 1992, is

belied by the testimony and allocution they actually gave at those times.

This is not pre-existing, reliable, undiscovered evidence that would have supported
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acredible mitigation defense, as was thecase in Wiggins and Rompilla. 1t isadramatically
different story told, for the most part, by the very witnesses presented by counsel at the two
sentencing proceedings, including Evans himself. If this new story were to be repeated by
the parents and sigers to a new jury, the cross-examination would be nothing short of
devastating. We find no abuse of discretion in the court' s refusal to reopen the 1995 post

conviction proceeding.

1. NO. 123

The question presented by Evansin No. 123 iswhether the Circuit Court erred —i.e.,
abused its discretion — in denying his third motion to reopen the 1995 post conviction
proceeding, to consider his claim “that racial and geographic bias in the M aryland death
penalty system, includingrace-based selective prosecutionin Baltimore County, coupledwith
specific evidence of race disrimination in Evans’'s own case, makes his sentence
unconstitutional.” Evans makes two arguments: (1) that studies conducted by Raymond
Paternoster, a professor in the Department of Criminology and Criminal Justice at the
University of Maryland, demonstrate an unconstitutional scheme of sel ective prosecutionon
the part of the State’ s Attorney for Baltimore County; and (2) thatit shows as well that the
death penalty isimplemented throughoutthe Statein aracially and geographically biased and
arbitrary manner, in violation of Federal and State Constitutional guarantees of equal

protection of the law and against arbitrary enforcement.
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In addressing theissue, we first must detach from it the wholly unfounded averment
that thereisany “specific evidence of race discrimination in Evans's own case,” for thereis
no such evidence. In Evans'slast appeal, Evans v. State, supra, 389 Md. 456, 464-65, 886
A.2d 562, 566, he presented essentially the same argument he presents here, based on the
first (2003) versionof astatistical study conducted by Dr. Paternoster. That study, Statewide
in scope, established, according to Evans, a pattern of racial and geographic discrimination
in the implementation of the death penalty in Maryland. After noting that Dr. Paternoster,
atapublic legislative hearing, had disavowed any suggestion that hisStudy established racial
discrimination in any particular case, we observed:

“Apart from what Evans chose to draw from the staistics
compiled by Professor Paternoster, thereisnothing intherecord
of this case to indicate that (1) the State’s Attorney, in seeking
and pursuing the death penalty against Evans, was in any way
influenced by the fact that Evansisan African-American or that
his victims were white, (2) any ruling by any judge presiding at
any proceeding in the case was in any way influenced by those
factors, or (3) any juror who sat in the case and voted to impose
the death penalty was in any way influenced by those factors.
Thus, not only has Dr. Paternoster disavowed any suggestion
that his Study egablishes racial discrimination on the part of
anyonein any particular case, but, after 21 years of opportunity
to investigate with respect to the first proceeding and 13 years
of opportunity to investigate with respect to the second, Evans
has been unable to show that any such discrimination was at
work in this case.”

(Emphasisin original).
In this appeal, Evans claims there was some evidence of discrimination. He points

to four things — (1) hisown affidavit dated December 1, 2005, (2) asimilarly dated affidavit

-33-



from a co-inmate, (3) an affidavit dated November 30, 2005 from a minister who visited
Evans in prison, and (4) Evans's conclusion that the prosecutor exercised peremptory
challengesin aracially discriminatory manner — the Batson claim. As we have held, the
Batson claim has been presented at |east twice to this Court and once to the U.S. District
Court and the U.S. Court of A ppeals for the Fourth Circuit and properly found by dl three
courts to be without any merit. It does not establish any racial discrimination on the State’s
part in this case.

Thethree affidavitsare not even relevant, much less persuasive. Inhisown affidavit,
Evans claims, for the first time in 22 years, that, upon his arrest, he was taken to an F.B.I.
office where an unknown officer, identified only by the fact that he was wearing a black
training suit, said to him, “it's alright for you to kill each other but when you start killing
whitesin this country you are going to burn.” Evans does not indicate whether this officer
was an F.B.l. agent or a State or local police officer, and he failseven to suggest, much less
establish, that any State prosecutor who made or participated in the decision to seek the death
penalty against Evans, either in 1983 orin 1992, ever heard or became aware of the statement
(prior to the filing of his affidavit) or was influenced in any way by what this unknown
officer said in the confines of an F.B.l. office. His affidavit states that there were “four or
fivelaw enforcement officersintheroomwith me.” He doesnot indicate that any prosecutor
was present.

The other two affidavits are no better. Edward Withers stated that he knew Evans



from serving time at the Maryland Penitentiary in 1984-85. During that time, Evans rd ated
to Withers the comment supposedly made by the unknown officer at the time of Evans's
arrest. Withersaddsthat, while heand Evans were sitting on some bleachers, “acorrectional
officer made aracist comment to Mr. Evans.” How that may have affected the prosecutor’s
decision to seek the death penalty against Evansis not explained. The affidavit of Rev.
James M cEachim asserts that, in 2002, while visiting Evansin prison, Evansrecited to him
the comment supposedly made by the unknown officer at the time of Evans’'s arrest. Evans
told himaswell, McEachim adds, that the officer had used theword “ nigger,” something that
Evans, in his own affidavit, failsto mention.

This assertedly new evidence, which, if it happened, Evans knew about in 1983, is
grossly insufficient to show any racial discrimination affecting the prosecutor’s decision to
seek the death penalty. Therecord remains precisely aswe characterized it lastyear: “ Evans
has been unable to show that any such discrimination was at work in this case.”

The question then iswhether the 2003 Paternoster Study, enhanced by a 2004 special
Baltimore County supplement, suffices on its own to have required the Circuit Court, as a
matter of law, to reopen the 1995 post conviction proceeding in order to permit discovery on
thisissue. The answer is “no.”

Some historical perspective is helpful. The death penalty law that had long been in
existencein M aryland wasinvalidated in 1972 by Furman v. Georgia, 408 U.S. 238, 92 S.

Ct. 2726, 33 L. Ed.2d 346 (1972) and Bartholomey v. State, 267 Md. 175, 297 A.2d 696
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(1972). The law under which, with occasional amendments, we now operate was enacted
in 1978. That law, in accordance with requirements mandated in Gregg v. Georgia, 428 U.S.
153, 96 S. Ct. 2909, 49 L. Ed.2d 859 (1976), Proffitt v. Florida, 428 U.S. 242, 96 S. Ct.
2960, 49 L. Ed.2d 913 (1976), and Jurek v. Texas, 428 U.S. 262, 96 S. Ct. 2950, 49L. Ed.2d
929 (1976), applies a“guided discretion” approach.

As pertinent here, apersonisnoteligible a all for the death penalty unless heor she
(1) committed afirg degree murder, (2) was a principal in the first degree in that murder —
the actual killer or the person who paid the actual killer to commit the murder, (3) was
eighteen or over when themurder was committed, and (4) at the time of the murder was not
mentally retarded, as defined in the statute. Even if those criteria apply, the defendant may
not receivethe death penalty unlessthe State (1) isableto prov e, beyond areasonable doubt,
the existence of one or more of ten aggravating factors set forth in CL 8§ 2-303(Q), (2) has
given timely written noticeto the defendant of (i) itsintention to seek the death penalty and
(ii) each aggravating factor upon which it intends to rely, and (3) is able to prove, by a
preponderance of the evidence, that the aggrav ating factor(s) it proves beyond areasonable
doubt outweigh any mitigating factors that any juror (or the judge, if, at the defendant’s
option, sentencing isimposed by a judge) may find by a preponderance of the evidence to
exist.

Subject to those | egal conditions and, of course, to any Constitutional ones that may

apply, the State’s Attorneys retain the broad discretion they have historically enjoyed in
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determining which cases to prosecute, which offenses to charge, and how to prosecute the
casesthey bring. See Brackv. Wells, 184 Md. 86,40 A.2d 319 (1944); Murphy v. Yates, 276
Md. 475, 348 A.2d 837 (1975); Evans v. State, supra, 304 Md. at 503, n.4,499 A.2d at 1269,
n.4. Inany casethat islegally eligible for the death penalty, they are generally free to seek,
or not seek, that penalty, and to pursue or abandon their ques for the death penalty as the
case proceeds.

Thefirst formal study of theimplementation of Maryland’ sdeath penalty involved the
pre-Furman law and was conducted in 1962 by a committee of the L egislative Council. See
Report on Capital Punishment, Legislative Council Committee on Capitd Punishment
(October 3, 1962). The committee examined the 122 death sentencesthat had been imposed
between 1936 and 1961. At thetime, the death penalty was available for both murder and
rape.

During the 25-year study period, 122 persons had been sentenced to death, 71 for
murder and 51 for rape. Twenty were still on death row when the study ended. Of the 102
others, 57 had been executed, 36 for murder and 21 for rape; the remaining 45 had either
been given new trials, had their sentences commuted or, in two cases, committed suicide.
The committee noted then both aracial and geographic disparity in the imposition of death
sentences. Baltimore City, which during the 1930's and 1940's contained about half the
State’s population, was responsible for 59 of the 122 death sentences and 24 of the 57

executions. Anne A rundel County was second with 12 death sentences and four executions,

-37-



followed by Dorchester and Montgomery Counties, with eight death sentences each, and
Baltimore County, with seven death sentences.

Three other pertinent findings were made by the Legislative Council Committee.
First, in the great majority of the 122 death sentences, the defendant and victim were
strangers (60% of the murder cases and all but three of the 51 rape cases), indicating that
“strangerhood” was an important factor in the decison to seek the death penalty. Second,
there was adisproportionate number of African Americanswho receved the death sentence
and were executed. Eighty percent of the 122 defendants were black, and 50% of the black
defendants sentenced to death were executed, whereas 40% of the white defendants
sentenced to death were executed. Finally, the greatest proportion of persons sentenced to
death and executed were laborers, farm hands, truck drivers, and cannery workers; none of
the defendants occupied positions of wealth or influence in soci ety.

The issue of geographic proportionality under the 1978 law came before this Court
in Calhoun v. State, 297 Md. 563, 488 A.2d 45 (1983), cert. denied, 466 U.S. 993, 104 S. Ct.
2374, 80 L. Ed.2d 846 (1983). At the time, the Court was required to determine, in any
appeal involving a death sentence, whether the sentence was “ ex cessive or disproportionate
to the penalty imposed in similar cases. ...” See former Md. Code (1987 Repl. Voal.), Art.
27, 8 414(e)(4). Calhoun, who was tried, convicted, and given the death sentence in
Montgomery County, complained that the death penalty statute was unconstitutional because

of the“unbridled exercise of discretion” by prosecutors. Therecord inthat case, summarized
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in adissent filed by Judge Davidson in Tichnell v. State, 297 Md. 432, 496-97, 468 A.2d 1,
33-34 (1983), showed both a “substantial variation, ranging from 1.8% to 100%, in the
percentage of casesin which the death penalty is sought, depending upon the identity of the
prosecutor making the determination” and “in the standards employed by prosecutors in
deciding in which cases to seek the death penalty.” Id. As examples, in six counties,
prosecutors sought the death penalty “whenever asingle aggravatingcircumstanceis present
and mitigating circumstances are not taken into account,” whereas in Baltimore City and six
other counties, prosecutors considered mitigating cir cumstancesin makingthat decision. Id.
In five counties, prosecutors took into account the rel ationship between the accused and the
victim, w hereas in three they did not.

Inresponseto Calhoun’scomplaint about how prosecutorial discretionwasexercised,
we held that “ [a]bsent any specific evidence of indiscretion by prosecutors resulting in
irrational, inconsistent, or discriminaory application of the death penalty statute, Calhoun’s
claim cannot stand.” Calhoun v. State, supra, 297 Md. at 605, 488 A.2d at 64. (Emphasis
added). We have never abandoned that standard.

In 1987, the Public Defender’s Office, which handled, and continues to handle, the
great majority of death penalty cases under the 1978 law, examined the 1,461 homicide cases
that, by then, had arisen since 1978. Applying the statutory criteria, the Public Defender
found 415 of those cases to qualify for the death penalty. Formal notices of intent to seek

the death penalty had been filed in 190, of which 90 had actually proceeded to the penalty
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phase (14 of the 90 were re-sentencing proceedings following areversal by this Court). A
total of 40 death sentences were actually imposed. Because of re-sentencings ordered on
appeal, seven defendants accounted for 17 of those sentences; seven others who had been
sentenced to death had their sentences either commuted or stricken on appeal.

The first and most critical finding by the Public Defender was the predominant
influence of plea bargaining. Sixty-one defendants entered guilty pleas in return for
withdrawal of the notice, and another 42 pled guilty in return f or acommitment not to file
the notice in thefirst ingance. Of the 17 personsthen on death row, twelve were African
American and fivewerewhite. Eleven of the seventeen committed their crimesin Baltimore
County. Neither Baltimore City nor any other county had more than one inmate on death
row. See Capital Punishment in Maryland 1978-87: A Report by the Maryland Public
Defender on the Administration of Capital Punishment, 21-23 (1987).

The geographic disparity trumpeted in the Paternoster study was reported as well by
the Public D efender, at a time more relevant to Evans’s case. It was noted that Baltimore
City filed death penalty notices in 10% of qualified cases, whereasBaltimore County filed
such notices in 56.5% of qualified cases and that, notwithstanding that the City accounted
for nearly four timesasmany death penalty-eligible murders asthe county, in absoluteterms,
the county conducted more than twice as many penalty phases as the City. Even then,
Baltimore County “w here few er than one in nine death eligible murders are committed, has

sentenced more people to death than all other jurisdictions combined.” Id. at 26. Prince



George’s County, in which 18% of death penalty-eligible murders occurred, filed far more
death penalty notices than Baltimore County (49vs. 26), but it withdrew 34 of them and was
apparently unsuccessful in obtaining or defending death sentences in the other 15 cases.

The Public Defender also commented onracial proportionality. Heacknowledgedthat
the concern about racial discrimination had “focused less upon therace of the offender than
upon the race of the victim” and that statistical studies conducted in some of the southern
States that allegedly confirmed such discrimination had been found by the Supreme Court
in McClesky v. Kemp, 481 U.S. 279, 107 S. Ct. 1756, 95 L. Ed.2d 262 (1987) to be
insufficient to establish unconstitutional discrimination.

Like Dr. Paternoster, the Public Defender identified the various steps a which
decisions can be made regarding the death penalty — the decision to seek it by sending a
formal notice, thedecision not to withdraw it (either unilaterally or in connection with aplea
agreement), and the sentencing.? Hereported that, although murders involving whitevictims
represented42.6% of all caseseligibleforthedeath penalty Statewide, those cases accounted
for 65.2% of the death penalty notices, and that, asaresult, “it is 2.18 times more likely that
adeath penalty notice will befiled in a case involving the murder of awhite person thanin

acase involving the murder of ablack person.” Capital Punishment in Maryland 1978-87,

2 Dr. Paternoster split thethird decison-making point into two — the decision by
the prosecutor to proceed with the penalty phase and the decision by the jury or judge
whether to impose the death sentence. If the issue is selective prosecution, the
prosecutor’s decision to proceed would seem to be the more relevant.
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supra, at 30. A similardisparity was observed at the second stage: 40.2% of the noticeswere
withdrawn in cases involving awhite victim, but in cases involving a black victim, 72.2%
of the notices were withdrawn. Thus, “it [was] 2.15 times more likely that a filed death
penalty notice will be withdraw n where the murder victim was black than w here the murder
victim was white.” Id. at 30.
From these statistics, the Public Defender concluded:

“In all, prosecutors seek the death penalty . . . in 31.7% (64 of

202) of all cases involving white victims and in 6.8% (15 of

221) of all casesinvolving black victims. Thereis, therefore, a

4.7 times greater numerical probability that the prosecutor will

seek the death penalty in acaseinvolving awhite victim than in

acaseinvolving ablack victim.”
Id. at 31.

A similar disparity was evident as well with respect to the actual sentencing. The
death penalty was imposed in 35.9% of all cases involving a white victim and in 20.0% of
casesinvolving a black victim. Thus, “[t]hereisa 1.80 times greater numerical probability
that a capital sentencer will imposethe death penalty in a case involving awhite victim than
inacaseinvolving ablack victim.” Although the Public Defender acknowledged that he had
not subjected the data to the “sophisticated statistical analysis” that was the subject of the
McCleskey case, he asserted that, from the raw data alone, “no factor or group of factors
remotely bears so strong a numerical correlation with capital sentencing results as does the

race of thevictim.” Id. at 32.

In December, 1992, Governor Schaefer created a special Commission to conduct a

-42-



comprehensivereview of the administration of the death penalty in Maryland. The focus of
the Commission was not just on racial or geographical disparity, but it did comment on those
matters. Finding No. 9 wasthat “[c]apital prosecutionsunder M aryland’ s 197 8 death penalty
statute are distributed among the State’ s tw enty-four charging jurisdictionsin anumerically
unevenfashion.” The Reportofthe Governor’s Commission on the Death Penalty, at Xix and
198 (November, 1993). From 1978 to 1993, fifty-seven death sentences had been imposed
(41 initial impositions and 16 at re-sentencing), of which 22 came from Baltimore County,
five each from B altimore City and Prince George’ s County, and two from Harford County.
No other county had more than one. Id. at 91. Astherecord revealed in Calhoun v. State,
supra, the standards for determining when to pursue the death penalty in a caseeligible for
that penalty varied significantly from county to county. Some prosecutors considered
possible mitigating circumstances, others did not; somelooked at the likelihood of success,
others did not; some weighed the frustration emanating from the process, most did not.
Finding No. 10 was that “[t]here is no evidence of intentional discrimination in the
implementation of the death penalty in Maryland, but racial disparitiesin itsimplementation
remain a matter of legitimate concemn.” Id. at xix-xx and 201. In its Commentary to that
finding, the Commission, though noting that the data had not been subjected to the type of
statistical analysisnecessary to determinewhether numerical discrepancieswerestatistically
significant, concluded that the data it had neither established nor disproved discrimination

against African American defendants or in favor of white victims.



In light of the concern expressed over racial disparity, Governor Glendening created
another Task Forcein 1996 to “ determine the causes of racial disparity in the administration
of the death penalty in Maryland.” Report of Task Force on the Fair Imposition of Capital
Punishment (Executive Summary) (December, 1996). The Task Force gathered statisticson
the racial breakdown of persons on death row and surveyed national literature dealing with
racial disparity in capital sentencing. It concluded that “the high percentage of African-
American prisoners under sentence of death and [] the low percentage of prisoners under
sentence of death whose victims were African-American remainsa cause for concern.” Id.
at 39. The potential for prejudice existed, the Task Force opined, because minorities were
often under-represented in those positions whose incumbents make decisions regarding the
capital punishment process. Id. at 41.

There was no finding by the Task Force that any death penalty-eligible defendant in
particular had been the subject of racial discrimination, either directly or by reason of therace
of hisvictim.

In 2001, yet another study was made, thisone by Professors David Baldus and George
Woodworth, of the University of lowa. Dr. Baldus had made similar studies in several
southern States, and, indeed, it was his study of the Georgia death penalty that was at i ssue
in McClesky v. Kemp, supra. Baldusand Woodworth examined 346 Maryland first degree
murder cases in which the State had served notice of intention to seek the death penalty and

found that, even when considering the number of statutory aggravating factors charged,



defendants who killed white persons were more likely to advance to the penalty phase and
receive the death sentence than those whose victim was African American. David Baldus
and George Woodworth, Race of Victim and Race of Defendant Disparities in the
Administration of Maryland’s Capital Charging and Sentencing System (1979-1996):
Preliminary Finding (2001).

Even before theBal dus study was completed, Governor Glendening placed inthe FY
2000 budget $225,000 for a further study — the fifth in 13 years — of racial disparity in the
administration of the death penalty. 2000 Md. Laws, ch. 204, at 1166. Professor Raymond
Paternoster, who had participated in the 1996 Task Force evaluation, was appointed by the
Governor to conduct the new study. The report of that study, An Empirical Analysis of
Maryland’s Death Sentencing System with Respect to the Influence of Race and Legal
Jurisdiction, 1s itself undated but, according to a press release issued by the Univerdty of
Maryland, was completed in January, 2003.

Following the approach of the other studies, Dr. Paternoster identified four key
decision points in the death penalty sentencing system: the decision to issue a notice of
intention; the decision not to retract that notice as the case proceeded; whether the case
actually reached the penalty phase; and whether the death sentence was imposed. His
statistical analysis began with approximately 6,000 first and second degree murders
committedin Maryland from August, 1978 to September, 1999, of which heconcluded 1,311

were death-penalty eligible, either because the State’ sAttorney, by filing aformal notice of



intent to seek the death penalty, determined that they were death eligible, or because, in the
view of the researchers or, in close cases, the view of a panel of prosecutors and defense
attorneys, the case met the legal criteria for seeking the death penalty.® Prosecutors filed
noticesin 353 (27%) of those cases, but in 140 of them subsequently withdrew the notice,
usually in connection with a plea agreement. Of the 213 remaining cases, 180 actually
proceeded to a penalty phase, but only 76 resulted in a death sentence. Paternoster gives a
number of reasons for a case not proceeding to the penalty phase — the prosecutor concludes
that a death sentence is unlikely or, during the guilt phase, no aggravators were found or the
defendant was found not to be a principal in the first degree. Id. at 17. The conditional
probability of a death sentence in a death eligible case was only 5.8% for all defendants.
The data showed that white offenders comprised 24% of the pool of death eligible
cases; black offenders comprised 74% of that pool and offenders of other races 2%. Of the
notices of intention filed by prosecutors, 34% were filed against white offenders, 65%

against black offenders. Thus, the report concludes, “[t]he probability that a death

® The actual composition of these panels, which reviewed about 300 cases, is not
entirely clear. The Report speaks of “a panel of attorneys who had some experience in
death penalty cases” that was put together by “the senior researcher” after consultation
with one prosecutor and one public defender, and states that it consisted of aroughly
equal number of State’s Attorneys, public defenders, and private lawyers who had
previously handled death penalty cases. Id. at 16. It appears that the actual cases to be
reviewed were submitted to sub-panels of from five to ten attorneys, but the composition
of those sub-panelsis not indicated. A case for which no notice had been filed was
included as death penalty eligible if a majority of the sub-panel (possibly three out of
five) rated the case as such and were “ at |east moderatdy confident in making that
assessment.” Id. at 17.
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notification will be filed given a death eligible case is .24 for black offenders, and .37 for
non-black offenders (over 90% of whom are white).” Id. at 21. It adds that, “[a]t each
subsequent stage of the process there are no significant differences in the handling of black
offenders and non-black offender cases.” Id.* Even after the datawas adjusted to take
account of 123 factorsthat he concluded might berelevant in aprosecutor’ s decision to seek
and pursue the death penalty, Dr. Paternoster made the definitive finding that “[I]ooking
across the different decision points, there is no evidence that the race of the defendant
matters at any stage once case characteristics are controlled for.” Id. at 31. (Emphasisin
original).

With thisfinding, which supports the conclusion that the decision to seek and pursue
the death penalty against Evans was not based on kis race, the only possible relevance of the
Study liesin its examination of whether the race of thevictim(s) influenced those decisions.
In that regard, Dr. Paternoster concluded that white victims comprised 45% of all death
eligible cases,” 65% of death eligible casesin which an intention to seek the death penalty

was filed, 74% of the casesin which that notice was not withdrawn, 77% of the cases that

* Curiously, in the preceding sentence, Paternoster states, inconsistently, that “[a]t
this first decision point, then, non-white offenders are significantly more likely to have a
death notice filed against them than black offenders.” (Emphasis added). Weassume
that this sentence is a mistak e, one of several apparent on the face of the Report.

®> There is another obvious error in the articulation of that statistic. The Report
actually states that “[w]hite offenders comprise approximately 45% of all death eligible
cases.” Id. at 22. (Emphasis added). The source for that statement — Figure 3 —deals
with victims, not off enders, and that is the focus of the discussion in the paragraph.
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advanced to the penalty phase, and 80% of the death sentences actually imposed. Based on
theraw, unadjusted data, he concluded that the probability that a prosecutor will file anotice
in adeath eligible case was 43% w hen there is at |east one w hite victim but only 19% when
there are no white victims, that there was a 70% probability that the notice will not be
withdrawn in white victim cases but only 46% in non-white victim cases, and there was an
88% probability of awhite victim case advancing to the penalty phase and a75% probability
in a non-white victim case. Those disparities he found to be statistically significant.® Dr.
Paternoster posits that this data “ suggest[s] that the race of the victim appears to matter at
least in the early stages of the capital punishment system.” Id. at 22. His conclusions from
the unadjusted analysis are

(1) White offenders are more likely to be death notified than non-white offenders;

(2) Offenders who kill at least one white victim are more likely to be death-notified,
more likely to have that notice “stick,” and more likely to proceed to a penalty phase than
caseswithout a white victim;

(3) White offenders who kill whitesare more likely to be death-notified than others;

(4) Black of fenderswho kill blacks are less likely to be death-notified and have that

® In categorizing cases based on race of victim, Paternoger includesin the “white”
column every case in which there was a white victim, even if there were also in that case
one or more black victims. Id. at Table 3A. He gives no reason why a case in which
there were both white and black victims should be regarded exclusively as a white victim
case, does not indicate how many such cases there were, if any, and does not indicate
whether or how any conclusons drawn from the data might be affected if adifferent
categorization had been used.
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notice “stick” than others;

(5) Black of fenderswho kill whitesare morelikely to be death-notified and have that
notice “stick”; and

(6) There is substantial and significant variation in the way State’s Attorneys in
Maryland make the decision to file anotice of intent to seek the death penalty and whether
that noticeis withdrawn.

Following the lead of Dr. Baldus Dr. Paternoster recognized tha there were many
factors other than race that influenced the decision to seek, pursue, and obtain the death
penalty. Baldushad identified over 200 such “covariates.” Paternoser whittled them down
to 123, including the ten statutory aggravators. Id. at Table 9. Some of those covariates
seem, at least fadally, to be duplicative.” It isalso of interest that there is no covariate for
the circumstancein which adefendant had been sentenced to death and, like Evans and many
others, had been awarded a hew sentencing hearing on appeal or by reason of a successful
collateral attack. Those cases seem to be part of the general mix, with no consideration given

to whether the prosecutor seeks reimposition of the death penalty principally because the

" Factor No. 5 is tha defendant has a history of alcohol abuse. Factor No. 6 is that
defendant has a history of drug abuse. Factor No. 26 is tha defendant has higory of drug
or alcohol use/abuse. Factor No. 7 is that defendant has history of mental
illness/emotional problems. Factor No. 25 is that defendant has history of menta
illness’emotional problems. Factor 15 is that defendant was physically abused as a child.
Factor 20 is that defendant has higory of physical abuse as achild. Factor 16 is that
defendant was sexually abused as a child. Factor 21 istha defendant has higory of
sexual abuse as achild. Different “Mean/Proportion” numbers are given for each of these
seemingly duplicative factors.
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State was successful in getting it the first time and the case has been remanded specifically
to give the State another opportunity — whether, in other words, race of the victim or the
offender plays any role at all in those decisons. There may be an explanation for the
omission of that circumstance, which has aff ected many, if not most, of the defendants given
the death sentence since 1978, including Evans, but the Report does not contain one.

Because of a lack of information on some of the covariates in some cases, Dr.
Paternoster excluded those cases, which reduced the pool from 1,311 to 1,202. He did not
regard that 8% exclusion as statistically significant. He reduced the pool further to 1,061,
however, to eliminate cases in which information was missing either as to the race of the
defendant or the victim, and he did regard that reduction as“an important but unavoidable
weakness of thisstudy,” adding that“[r] eaders of this report must bear in mind that analyses
involvingvictimrace and theintersection of victim and offender race havedisproportionately
eliminated death eligible cases that were not death noticed.” Id. at 28.

After applying in some fashion the 123 “covariates” to the 1,061 cases, Dr.
Paternoster concluded that there were both geographic and racial disparities in the decison
to seek and pursue the death penalty which, in his view, could not be explained by the
various covariates. Intermsof geography, the probability of the death penalty being sought
and pursued was much greater in Baltimore County than in any of the other 23 jurisdictions.
Id. at 29-31. Astoraceof victim, Dr.Paternoster concluded that the adjusted data confirmed

the unadjusted data, that “killers of white victimswere significantly more likely to be death
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noticed, [and] to have that death notification ‘stick,” but, for some reason, “does not hold
up...atthedecision of the state’s attorney to advance acaseto apenalty trial.” Id. at 32-33.
That conclusion, Paternoster opined, remained congant when the race of the offender was
considered. Thus, he found that black offenderswho kill white victimswere at greater risk
even after case characteristics and the jurisdiction were considered. Id. at 36.

In the concluding part of his Report, Dr. Paternoster made clear that the geographic
and racial digparitieshe found exerted their greatest influence at the death notice and notice
retraction points and were not exacerbated when the case actually proceeded to the penalty
phase. He acknowledged threelimitations or weaknesses in the Report. The first, already
noted, arose from the fact that “there were significant quantitiesof missing data on the race
of somevictims,” that those cases “were disproportionately lost at the notice decision,” and
that “some of the most i mportant effects estimated in the study revolved around the death
noticedecision.” Id. at 40. A second weakness, he said, was “ the inability to hold statutory
aggravating factors constant at the notice decision,” as prosecutors were not required to
identify aggravating factorsunlessthey issued anotice of intention to seek the death penalty.
Id. Finally, heemphasizedthat he had not addressed whether “ the statewide resul ts estimated
here hold equally for all counties.” Id.

Within a week after this Report was issued, Dr. Paternoster appeared before the
Senate Judicial Proceedings Committee, where he was questioned about some of his

methodol ogy and conclusions. He summarized his conclusionsthusly: “[S]o, thelesson that
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wetook away from this wasthat the race of the offender did not matter; the race of thevictim
mattered pretty substantially; and the county or jurisdiction where the crime occurred
probably mattered most of all.”

When asked whether he had an opinion as to why there was a greater risk of adeath
penalty in cases with white victims, he acknowledged that the results of the sudy did not
mean that prosecutorswereacting in aprejudicial fashion butsuggested thatthe phenomenon
could result from the fact that, nationally and presumably in Maryland, white people support
the death penalty more than non-whites, that the families of white victims might push
prosecutors to seek the death penalty more frequently than thefamilies of non-whitevictims,
and that, if prosecutors were responding to pressure from the families, “that could produce
the effects we're observing right now without any reference to racial prejudice or racial
animus.” Headded “I would like to make it especially clear that these results do not mean
that anyone is behaving in a racially discriminatory manner because I think there are other
explanations for that.” (Emphasis added).

In February, 2004, Dr. Paternoster rel eased a supplement to his 2003 Report dealing
specifically with Baltimore County. See The Administration of the Death Penalty in
Baltimore County, Maryland 1978-1999. Unlike the 2003 Report, which was written in a
fairly understandabl e narrative, the description of thelogistic regression analysisfrom which
the ultimate conclusions are derived in the 2004 Report ishighly technical. Dr. Paternoster

identified 152 death-eligible cases in Baltimore County during the study period. The county
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prosecutor sought the death penalty in 99 of those cases (65%), which was the highest rate
in the State. Of the 99 cases, 75 (49% of death eligible cases) proceeded to a penalty phase,
and a death penalty was imposed in 34 (23%).

The raw data showed that non-white offenders comprised 55% of the 152 death-
eligiblekillings (83 non-white/69 white), 59% of the 99 casesin which the prosecutor sought
the death penalty (58 non-white/41 white), 60% of the 75 cases that proceeded to a penalty
phase (45 non-white/30 white), and 71% of the 34 cases in which a death penalty was
imposed (24 non-white /10 white).? Based on those numbers, Dr. Paternoster indicated that
black offenderswere “slightly over represented in the Baltimore County capital punishment
systemwhen compared with their representation in the universe of death eligible cases.” Id.
at 4. The dataregarding race of the victim showed that there was at |east one white victim
in 79% of the 152 death eligible cases (120 white/32 non-white), 81% of the 99 cases in
which an intention to seek the death penalty was filed (80 white/19 non-white), 83% of the
75 cases that proceeded to a penalty phase (62 white/13 non-white), and 88% of the 34 death
sentencesimposed (30 white/4 non-white). Notwithstanding that 55% of the death eligible
casesinvolved non-white offenders and 79% involved awhite victim, the Study reportsthat
blacks who killed whites accounted for only 37% of all death eligible cases, 42% of death

notices, 44% of cases advancing to the penalty stage, and 41% of actual death sentences. Id.

8 The Report does not give actual numbers, only percentages. The numbers are
estimated from the percentages.
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at 5, 6. Similar to the conclusions drawn as to race of offender alone, Dr. Paternoster
estimated from this data that cases involving blacks killing whites “are slightly over
represented at each decision making point in the capital punishment process.” Id. at 5.
(Emphasis added).

Noting that the county prosecutor did frequently exercise her discretion in deciding
whether to issue a death penalty notice, Dr. Paternoster reported that there was * preliminary
evidence” that her discretion “might be influenced by the race of the offender and victimin
the case,” although he does not indicate what that evidence might be. 1d. at 6. He added that
“[i]t is possible that any observed racial effect is not dueto race at all but to legitimate case
characterigicsthat are merely correlated with race.” Id. at 6, 7. The report then launches
into ahighly technical “bivariatelogigicregressonanalysis’ involving a“logistic regression

coefficient” and an “odds multiplier.”® Theresults of this analysis appear in 21 tables, each

° Dr. Paternoster explains the analysis, as it relates to the decision to file a death
penalty notice, thisway:

“The sign of the logistic regression coefficient for the race of
the offender is negative. Since the race of the offender is
coded ‘0" for black of fenders and ‘ 1' for white offenders, this
negative sign of the logistic regression coefficient (b)
indicates that white offenders are less likely to have the
Baltimore County state’ s attorney file a notification to seek a
death sentence than are black offenders. The magnitude of
the logistic regression coefficient tells us that the log of the
odds that a white offender will have a death notification filed
against them is -.449 less than for black offenders. A
coefficient of O would tell usthat there is no relationship
between the race of the offender and the decison of the
(continued...)
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containing a logistic regression coefficient, an odds multiplier, a constant, and a “-2 Log
Likelihood,” the derivation of which are unexplained. Presumably, therelevant factor isthe
-2 Log Likelihood, which is reported for race of offender, race of victim, and race of
offender and victim models. Table 1isillustrative:

Table 1: Logistic Regression Results for Bivariate Race of Offender Model on the
Decision to File a Notification to Seek a Death Sentence

Variable b Odds Multiplier
Race of Offender -.449 .639
Constant .842

-2 Log Likelihood 191.916.

Converting this data through what he described as a “very simple formula,” Dr.
Paternoster determined that “ the probability that the Baltimore County state’ s attorney will
file a notification to seek death in a white offender case is .70 while the probability for a
black offender case is .60,” and that “[t]his shows quite dearly that there is a greater
tendency for the Baltimore County state’s attorney to file a notification to seek a death

sentencein a black offender case rather than oneinvolving awhite offender.” Id. at9. The

%(...continued)
Baltimore County state’ s attorney to file a notification to seek
death. Our observed coefficient of -.449 is zero, indicating
that there is some relationship between the race of the
offender and the decison to seek a death sentence. The odds
multiplier tells us that the odds of a death notification is
reduced by afactor of .639 if awhite rather than a black
offender isinvolved. Since no relationship between race of
offender and death notification isindicated by a factor of 1.0,
the odds multiplier of .639 further suggests that the decision
of the Baltimore County state’s attorney to file a death
notification is modestly af fected by the race of the offender.”
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“simple formula’ is as follows:

eBo+Bl><1

A
p=
1+e60+[31X1
Dr. Paternoster defines the terms as follows: “ B, is the estimated value of the constant, B, is
the estimated |ogistic regression coefficient for the explanatory variable, and x, isagiven
value of the independent variable.”
Evans argues that this supplemental analysis shows that “even after controlling for
case characteristics, the Baltimore County State’s Attorney’ s Office has, over the past 21
years, engaged in racial discrimination in selecting casesfor capital prosecution.” It doesno
such thing and has never been asserted by Dr. Paternoster to present or document such an
accusation. The only conclusion drawn by Dr. Paternoster is that, based solely on his
statistical analysis, black offenders who slay white victims in Baltimore County are:

“1.  morelikelyto have the state’ s attorneyfile a notification
to seek a death sentence

2. lesslikely to have aninitial death notification withdrawn
3. more likely to have their case advance to a penalty trial

4. more likely to be sentenced to death than death eligible
crimes involving all other racial combinations.”

Id. at 30.

There have been numerous studies of post-Furman death penalty casesthat purport to
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examine and demonstrate the effect of raceon the imposition of the death penalty, beginning
as early as 1976. In 1990, the U.S. General Accounting Office (GAQO) examined many of
those studies. See UNITED STATES GENERAL ACCOUNTING OFFICE, DEATH PENALTY
SENTENCING, Report to Senate and House Committees on the Judiciary (1990). After
excluding studies based on pre-Furman dataand those thatwere either duplicative or that did
not contain empirical data, GAO looked at 28 studies and rated about half as|ow quality and
half as of either medium or high quality. Id. at 2, 3. After noting three methodological
limitations affecting some of the sudies — the threat of sample selection bias, omitted
variables, and small sample sizes — GAO reported that 82% of the studies indicated that
defendants who murdered whites were morelikely to be sentenced to death than those who
murdered blacks. That conclusion, drawn from several varieties of statistical analysis, was
confirmed in 15 studies conducted in the 1990's and at least 15 more published since 2000.
See Jon Sorensen, et al., Empirical Studies on Race and Death Penalty Sentencing: A Decade
After the GAO Report, 37 CRIM.L.BULL. 395 (2001); David Baldus and George Woodworth,
Race Discrimination in the Administration of the Death Penalty: An Overview of the
Empirical Evidence with Special Emphasis on the Post-1990 Research, 41 CRIM. L. BULL.
6 (April 2005).

These studies have used a number of statistical methods, ranging from simpligic ones
that made no attempt to evaluate the severity of the crime, to those that attempted to classify

severity of thecrimeby considering whether the defendant was a deliberate killer, the status
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of the victim, and the heinousness of the killing, to the logistical regression techniques
developed by Baldus and used by Paternoster. See Bryan Edelman, RACIAL PREJUDICE,
JUROR EMPATHY, AND SENTENCING IN DEATH PENALTY CASES, 22-25 (LBF Scholarly
Publishing LLC, 2006); Baldus, et al., Monitoring and Evaluating Contemporary Death
Sentencing Systems: Lessons from Georgia, 18 U.C. DAVISL. REV. 1375, 1381-82 (1985).
In 1987, the relevance and impact of this kind of statistical analyss came before the
Supreme CourtinMcCleskey v. Kemp, supra, 481 U.S.279, 107 S. Ct. 1756, 95 L. Ed.2d 262.
McCleskey, ablack man, was convicted in a Georgiacourt of murdering awhite police officer
during the commission of arobbery and was sentenced to death. In a Federal habeas corpus
action, he claimed, based solely on a logistical regression analysis by Dr. Baldus of the
implementation of the death penalty in Georgia and not on any specific evidencein his own
case, that he was discriminated against by reason of hisrace and that of the victim.
TheDistrict Courtconducted an evidentiary hearing, exhaustively examined the Baldus
study, and rejected it as unpersuasive because of numerous faults, including the subjective
nature of the coding for the presence of variables, the treatment of certain unknown variables,
the potentially faulty assumption that all of the information available to the coders was
available to the prosecutors or sentencing bodies at the time their respective decisions were
made, and the potential that unaccounted for variables could explain the outcome. The court
found that the data base used by Baldus had substantial flaws and had not been shown to be

trustworthy, that none of the modelsused by him were sufficiently predictive to support an

-58-



inference of discrimination, and that the presence of multi-colinearity — positive coefficients
for race of victim and race of defendant — substantially diminished theweight to be accorded
to the circumstantial statistical evidence of racial disparity. See McCleskey v. Zant, 580 F.
Supp. 338, 356-64 (N.D. Ga. 1984). On appeal, the U.S. Court of A ppeals for the Eleventh
Circuit, sitting en banc, affirmed the Didrict Court's ruling, on the ground that, even
assuming the validity of theresearch (which the District Court found wanting), it still did not
support a decision that Georgia law was being unconstitutionally applied. McCleskey v.
Kemp, 753 F.2d 877, 886-87 (11" Cir. 1985).

In affirming, the Supreme Court used essentially thesame approach asthat used by the
Court of Appeals — that the Baldus study, even if statistically valid, was insufficient to
establish unlawful racial discrimination. Dealing first with McCleskey’s equal protection
argument, the Court noted that, although it had accepted statistics as proof of intent to
discriminate in “certain limited contexts,” the nature of the capital sentencing decision and
the relationship of statisticsto that decision are different from those contexts. McCleskey v.
Kemp, supra, 481 U.S. at 294, 107 S. Ct. & 1768, 95 L. Ed 2d at 279. Asto the sentencing
decision itself, it is made by ajury selected from a properly constituted venire, each jury is
unique, and the jury’s decision rests on innumerable factors that vary. Another distinction
noted by the Court is that, unlike venire selection and Title VIl cases, the State has no
practical opportunity to explain the statistical disparity and should not be required to do so:

“Similarly, the policy considerations behind a prosecutor’s
traditionally ‘wide discretion’ suggest the impropriety of our
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requiring prosecutors to defend their decisions to seek death
penalties, ‘ often years after they were made.’ [citation omitted].
Moreover, absent far stronger proof, it is unnecessary to seek
such a rebuttal, because a legitimate and unchallenged
explanation for the decision is appaent from the record:
McCleskey committed an act for which the United States
Constitution and Georgia laws permit imposition of the death
penalty.”

Id. at 296-97, 107 S. Ct. at 1769, 95 L. Ed.2d at 281.

The Court also observed that McCleskey’ s statistical proffer had to be viewed in the
context of the challenge— an attack on decisions at the heart of the criminal justice system,
the implementation of w hich “necessarily requires discretionary judgments.” Id. at 297, 107

S.Ct.at1770,95 L. Ed.2d at 281. The Court continued:

“Because discretion is essential to the criminal justice process,
we would demand exceptionally clear proof before we would
infer that the discretion has been abused. The unique nature of
the decisions at issue in this case also counsels against adopting
such an inference from the disparities indicated by the Baldus
study. Accordingly, we hold that the Baldus study is clearly
insufficient to support an infeence that any of the
decisionmakers in McCleskey’s case acted with discriminatory
purpose.”

1d.*°

1 The McCleskey Court noted that the Baldus study divided cases into eight
different ranges according to the estimated aggravation level of the offense and that, in
his testimony in the District Court, Dr. Baldus observed that the ef fects of racial bias were
most striking in the midrange cases. His actual testimony, quoted by the Supreme Court,
was: “[W]hen the cases become tremendously aggravated so that everybody would agree
that if we're going to have a death sentence, these are the cases that should get it, the race
effects go away. 1t’sonly in the mid-range of cases where the decd sion-makers haveareal
choice asto what to do.” Id. at 287, n.5, 107 S. Ct. at 1764, n.5, 95 L. Ed.2d 275, n.5
(continued...)
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Essentially the samereasoningwasused to reject M cCleskey sargument thattheracial
disparities revealed by the Baldus Study caused the death penalty to be arbitrary in its
application and to violate the Eighth Amendment for that reason. The Court observed, aswe
have with respect to Dr. Paternoster, that even Dr. Baldus did not contend that his statistics
proved that race was a factor in McCleskey's, or any other particular, case. Apparent
discrepanciesin sentencing, the Court noted, “are an inevitable part of our criminal justice
system,” and that the discrepancy indicated by the Baldus study was “a far cry” from the
systemic defects identified in Furman. McCleskey v. Kemp, supra, 481 U.S. at 312-13, 107
S. Ct. at 1778, 95 L. Ed.2d at 291-92. It continued:

“Where thediscretion that isfundamental to our criminal process
is involved, we decline to assume that what is unexplained is
invidious. Inlight of the saf eguards designed to minimize racial
bias in the process, the fundamental value of jury trial in our
criminal justice system, and the benefits that discretion provides
to criminal defendants, we hold that the Baldus study does not
demonstrate a constitutionally significant risk of racial bias

affecting the Georgia capital sentencing process.”

Id. at 313,107 S. Ct.at 1778, 95 L. Ed.2d at 292.*

19(,...continued)
(Emphasis added). Dr. Baldus has continued to acknowledge that fact. See David Baldus
and George W oodw orth, Race Discrimination in the Administration of the Death Penalty:
An Overview of the Empirical Evidence with Special Emphasis on the Post-1990
Research, supra, 41 CRIM. L. BULL. 6.

1 Although that isthe critical holding, the McCleskey Court pointed out two other
considerations that “inform[ed]” its decison. The first was the slippery slope of
McCleskey’s argument — that if the Court accepted the claim that racial bias had
impermissibly tainted the capital sentencing decision, it would not only be faced with

(continued...)
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Apparently realizing that McCleskey is of little help with respect to the main
Paternoster Study, Evans, seizing on a comment included in afootnote in McCleskey, urges
that the Baltimore County supplement would pass muster under that case. In distinguishing
venire selectionand Title VII casesfrom selective prosecution claims, the McCleskey Court
observed that in the former cases, the statistics referred to fewer entities and that fewer
variableswererelevant. Inafootnote, the Court acknowledged that an unexplained statistical
discrepancy can be said to indicate a consistent policy of one decision-maker, but that it was
much more difficult to deduce a consistent policy by studying the decisions of many unique
entities. Id. at 295, n.15, 107 S. Ct. at 1768, n.15,95 L. Ed.2d at 280, n.15. As decisions
whether to prosecute and what to charge “ necessarily are individualized and involv e infinite
factual variations,” coordination among prosecutors across a State would be meaningless,
thereby making inferences from Statewide statistics “of doubtful relevance.” Id.

The Baltimore County supplement, Evans urges, overcomes that concern and

demonstratesconsistent racial discrimination on the part of one prosecutor. Atthevery least,

1(...continued)
similar claims as to other types of penalty but with respect to unexplained disparities
relating to other minority groups, other actors in the criminal justice process, or other
arbitrary variables, such as attractiveness of the def endant or victim. The Court
concluded: “there is no limiting principle to the type of challenge brought by McCleskey.
The Constitution does not require that a State eliminate any demonstrable digarity that
correlateswith a potentidly irrelevant factor in order to operate a criminal justice system
that includes capital punishment.” Id. at 318-19, 107 S. Ct. at 1781, 95 L. Ed.2d at 295.
Second, the Court noted that McCleskey’ sarguments “are best presented to the legislative
bodies” as “[i]t is not the responsibility — or indeed even the right — of this Court to
determine the appropriate punishment for particular crimes.” Id. at 319, 107 S. Ct. at
1781, 95 L. Ed.2d at 296.
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he claims, United States v. Armstrong, 517 U.S. 456, 116 S. Ct. 1480, 134 L. Ed.2d 687
(1996) mandates his entitlement to discovery on his selective prosecution claim.
Armstrong provides no such mandate.

In Armstrong, the defendants, all African American, wereindicted in Federal court for
conspiracy to possess with intent to distribute more than 50 grams of crack cocaine and
conspiracytodistributethat substance. They moved for discovery or to dismisstheindictment
on the ground that they were selectively chosen for Federal prosecution because they were
black. In support of their motion, they offered an affidavit from a “Paralegal Specialist”
employed by the Public Defender, who asserted, with documentation, that, in every one of the
24 cases involving those charges closed by the Public Defender’s Office in 1991, the
defendant(s) were black. Over the Government’s objection, the District Court granted the
discovery motion and ordered the Government to produce certain infor mation regarding all
cases in the past three years in which it had charged both cocaine and firearm offenses,
including its criteriafor deciding to prosecute those cases.

When the Government refused to comply with that order, the court dismissed the
indictment and the Ninth Circuit Court of Appeals affirmed. The Supreme Court reversed.
The Supreme Court dealt first with whether the defendants were entitled to the discovery
under Fed. Rule Crim. Proc. 16(a)(1) (C). It concluded thatthey were not, and that ruling does
not concern us here. With respect to the broader attack, based on equal protection under the

Fifth Amendment, the Court observed that its cases delineating the necessary elements to
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prove aclaim of selective prosecution “have taken great pains to explain that the standard is
a demanding one” and that “the showing necessary to obtain discovery should itself be a
significant barrier to thelitigation of insubstantial claims.” Id. at 463-64, 116 S. Ct. at 1486,
134 L. Ed.2d at 698. The Court emphasized the broad discretion that prosecutors have in
deciding which cases to prosecute and what charges to bring, that there is a presumption of
“regularity” in how they exercise that discretion, and that, “[i]n order to dispel the
presumption that a prosecutor has not violated equal protection, a criminal defendant must
present ‘ clear evidence to the contrary.’” Id. at 465, 116 S. Ct. at 1486, 134 L. Ed.2d at 698,
quoting in part from United States v. Chemical Foundation, Inc., 272 U.S. 1,14-15, 47 S. Ct.
1,6, 71 L. Ed. 131, 143 (1926).

To establish a selective prosecution claim, the Court held, the claimant must
demonstrate that the prosecutorial policy “‘had a discriminatory effect and that it was
motivated by a discriminatory purpose,’” id. at 465, 116 S. Ct. at 1487, 134 L. Ed.2d at 699,
quoting from Wayte v. United States, 470 U.S. 598, 608, 105 S. Ct. 1524, 1531, 84 L.Ed.2d
547, 556 (1985), and to establish a discriminatory eff ect in arace case, “the claimant must
show that similarly situated individuals of a different race were not prosecuted.” United
States v. Armstrong, supra, 517 U.S. at 465, 116 S. Ct. at 1487, 134 L. Ed.2d at 699.
(Emphasisadded). Inthatregard, the Court emphasized acontrast intwo of its earlier cases
— Ah Sin v. Wittman, 198 U.S. 500, 25 S. Ct. 756, 49 L. Ed. 1142 (1905), and Yick Wo v.

Hopkins, 118 U.S. 356, 6 S. Ct. 1064, 30 L. Ed. 220 (1886). InA4#A Sin, the Court had rejected



the claim by a Chinese defendant that the law under which he was prosecuted was enforced
solely against Chinese people because it did not allege that there were non-Chinese people
against whom it could have been but was not enforced. In Yick Wo, the Court granted relief
on aclaim that an ordinance prohibiting the operation of alaundry in awooden building had
been enforced against 200 Chinese individuals whose applications for permits had been
denied but that 80 non- Chinese applicants had been granted permits.

The Court expressly rejected Armstrong’ s argument that cases such as Batson, supra,
and Hunter v. Underwood, 471 U.S. 222, 105 S. Ct. 1916, 85 L. Ed.2d 222 (1985) cut agai nst
“any absolute requirement that there be a showing of failure to prosecute similarly situated
individuals.” United States v. Armstrong, supra, 517 U.S. at 467, 116 S. Ct. at 1487,134 L.
Ed.2d at 700. The Court noted that, in Hunter, where it had invdidated a law
disenfranchising persons who had been convicted of crimesinvolving moral turpitude, there
was direct evidence that the law had been enacted for the purpose of disenfranchising blacks
and “indisputable evidence” that it had the desired eff ect.

Because of the significant costs to the Government to providethe kind of discovery
likely to be required — assembling documents from its files that might support or rebut the
defendant’ s claim, diverting resources, disclosing prosecutorial strategy — the Court held that
the justifications for a rigorous standard for the elements of a selective prosecution claim
“require a correspondingly rigorous standard for discovery in aid of such aclam.” United

States v. Armstrong, supra, 517 U.S. at 468, 116 S. Ct. at 1488, 134 L. Ed.2d at 701. That
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requires” someevidence of differential treatment of similarly situated members of other races
or protected classes.” Id. at 470, 116 S. Ct. at 1489, 134 L. Ed.2d at 702. The study offered
by Armstrong did not constitute evidence sufficient to show the essential elements of a
selective prosecution claim, in that it “failed to identify individualswho were not black and
could have been prosecuted for the offenses for which respondents were charged, but were
not prosecuted.” Id.

Armstrong was not a death penaty case, did not involve a statistical analysis
approaching that done by Dr. Paternoster, and did not permit discovery on theissue. W e fail
to see how it mandates the relief Evans seeks. A case more on point, and more pointedly
dooming Evans' sclaim, isBelmontes v. Brown, 414 F.3d 1094 (9" Cir. 2005), rev’d on other
grounds sub nom. Ayers v. Belmontes, ____ U.S. 127 S. Ct. 469, L. Ed.2d __
(2006), which Evans has failed even to mention, much less attempt to distinguish.

Belmontes was a Federal habeas corpus action arisng from a conviction and death
sentence imposed in State court. Among other complaints, Belmontes contended, as does
Evans, that the decision to pursue the death penalty was infected by racial discrimination
against defendants who killed white victims, and in support of that charge, he produced a
statistical study of death eligible homicidesinthe county where hewas prosecuted. The study
was similar in methodology and conclusions to the Baltimore County supplement prepared
by Dr. Paternoster. Citing Armstrong, the Ninth Circuit Court held that, to succeed in a

sel ective prosecution claim, Belmontes needed to show both a discriminatory effect and that
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the decision-makers in his case acted with a discriminatory purpose — that the prosecutor in
his case pursued a death sentence because of the race of his victim.

Belmontes offered no direct evidence on that issuebut relied entirely on the statistical
study. The court found it unnecessary to determine whether a statistical analysis alone could
suffice because, in response to the motion, the prosecutor gated that, when he decided to
pursue a death sentence against Belmontes, he had reason to believe that Belmontes had
committed another murder aswell and that there was evidence in the record to provide agood
faith basisfor that belief. Thus, the court held, “there appearsto be alegitimate race-neutral
reason for aprosecutor to seek adeath sentencein this particular case, and thereforesufficient
evidenceto rebut the inference of discrimination raised by Belmontes’ statistical study.” Id.
at 1129. Theracial discrimination claim was denied.

In considering the force of Armstrong and, indeed, Evans’s entire argument grounded
onthe Paternoster gudies, we must recall from our discussion of the Wiggins issue the context
in which the issue arises. Armstrong was a direct appeal from the dismissal of a criminal
indictment, and at issue was the validity of that dismissal; Be/montes was a Federal habeas
corpusaction, an action of right. That is certainly not the casehere. Theissueis not whether
alower court erred as amatter of law in rejecting the statistical evidence offered by Evans,
but only whether it abused its discretion in denying his third motion to reopen the 1995 post
conviction case to allow this new claim to be presented, in the hope that, if allowed to

rummage through the prosecutors files in more than 150 other cases, he might find some
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evidence of racial discrimination.

Inresolving that issue, notwithstanding what appearto be some significant weaknesses
and omissons in both the 2003 study and the 2004 Baltimore County supplement, some
admitted by Dr. Paternoster, others that are seemingly apparent and unexplained, we shall
accept, for purposes of this appeal, that they show a greater likelihood that, in a death penalty
eligible case arising in Baltimore County, the death penalty is statistically more likely to be
pursued against a black person who murders a white victim than against a defendant in any
other racial combination. For the reasons already stated, we note that the statistical studies
arethe only evidence of racial discrimination on the part of the Baltimore County prosecutor
offered by Evans — that there is no other evidence that the race of the offender or of the
victim(s) played any role whatever in the prosecutor’s decision to pursue the death penalty
against Evans, either in 1983 or in 1992.

The disparities supposedly demonstrated by the Paternoster Study and the Baltimore
County supplement have been in the public domain for nearly twenty years. They are not
new. The statistical methodology has been refined over time, but the conclusionsdrawn from
it haveremained fairly constant, at least sincethe Public Def ender’ s study in 1987. Thisissue
could have beenraised by Evansin hisfirst post conviction casein 1990, at his re-sentencing
in 1992, in his second pog conviction casein 1995, in his first Federal habeas corpusaction
in 1997, in his second petition for Federal habeas corpusin 2000, in hisfirsg motion to reopen

the 1995 post conviction case in 1999, and in his second motion to reopen that case in 2001.
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Instead, he has chosen to wait 22 years from hisfirst sentencing and 14 years from his second
until the eleventh hour, asthe date and timef or executing the sentencewereimminent, to raise
thisissue and demand the right to searchthrough all of the 152 death eligible casesarising in
Baltimore County since 1978 to seeif he could find some clue asto why the State’s Attorney
chose to seek or not seek the death penalty in each of those cases and, if he found what he
regarded as a suspiciousfact, to examineor cross-examine the prosecutor with respect to her
decision in any or all of those cases.

Apart from thisdeliberate withholding of aclaim that could well have been presented
on several earlier occasions, he hasfailed to show, from any of the statistical evidence, that
there was any other person similarly situated to himself against whom the death penalty was
not sought because the victim was black —who, in Baltimore County, had, for hire, murdered
two people in order to prevent them from testifying in a pending criminal case. We have
already taken judicial notice, on at least three occasions, that “[t|he murders giving riseto this
prosecution were as heinous as those in any case to come before us under the present capital
punishment statute. No killingscould hav e been more premeditated and deliberate than those
here.” Evans v. State, supra, 304 Md. 487, 539, 499 A.2d 1261, 1288; Evans v. State, supra,
389 Md. 456, 461-62, 886 A.2d 562, 565; Grandison v. State, 305 Md. 685, 750, 506 A.2d
580, 613 (1986), cert. denied, 479 U.S. 873, 107 S. Ct. 38,93 L. Ed.2d 174 (1986). It would
seem rather fruitless to require, as a matter of law, that a post conviction case that was

concluded nine years ago be reopened so that the prosecutor could confirm the obvious, that
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if there was ever a case for the death penalty, it was Evans’s — the cold commercial aspect,
the brutality, firing nineteen bullets closerange at two people, and thefact that it Sruck at the
very heart of our criminal justice system, murderingwitnessesto prevent them from testifying
inapending criminal case. See Belmontes v. Brown, supra. Werecall the point madein the
Baldus study and commented on in McCleskey —that, in the extreme case, where “ everybody
would agree that if we're going to have a death sentence, these are the cases that should get
it, the race factors go away.”

Asnoted, apart from his selective prosecution complaint, Evansargues that the 2003
Paternoster study showsthat theimposition of the death penalty throughout M aryland operates
in aracially and geographically biased manner. This type of attack is directly addressed by
McCleskey, and Evans offers no support for a rejection of the reasoning employed there.

Since McCleskey, no court has allowed a claim of this kind. The courts accept the
reasoning in McCleskey concerning the failure of general statistics to edablish a statewide
Equal Protection or Cruel and Unusual Punishment violation and instead require a defendant
to assert some specific discriminatory intent in their case. Lee v. State, 942 S.W.2d 231, 237
(Ark. 1997); Cochran v. State, 547 So. 2d 928, 930 (Fla. 1989); Jones v. State, 440 S.E.2d
161, 163 (Ga. 1994), cert. denied, 513 U.S. 853, 115 S. Ct. 154, 130 L. Ed.2d 93 (1994);
People v. Britz, 528 N.E.2d 703, 718-19 (Ill. 1988), cert. denied, 489 U.S. 1044, 109 S. Ct.
1100, 103 L. Ed.2d 242 (1989); Underwood v. State, 708 So. 2d 18, 37-38 (Miss. 1998); State

v. Taylor,929 S.W.2d 209, 221 (Mo. 1996) (en banc), cert. denied, 519 U.S. 1152, 117 S. Ct.
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1088, 137 L. Ed.2d 222 (1997); State v. Reeves, 604 N.W.2d 151, 160-61 (Neb. 2000); Lane
v. State, 881 P.2d 1358, 1363 (Nev. 1994), vacated on other grounds, 956 P.2d 88 (Nev.
1998); People v. Hale, 661 N.Y.S.2d 457, 467 (N.Y. Sup. Ct. 1997); State v. Byrd, 512
N.E.2d 611, 619 (Ohio 1987), cert. denied, 484 U.S. 1037, 108 S. Ct. 763,98 L. Ed.2d 780
(1988); Commonwealth v. Marshall, 810 A.2d 1211, 1228 (Pa. 2002) (rejecting argument
based on statistics because “ Appellant has failed to provide any link between the findings of
this statistical abstract and hisparticular case”), cert. denied, 540 U.S. 833, 124 S. Ct. 81, 157
L. Ed.2d 61 (2003); State v. Evans, 838 S.W.2d 185, 196 (T enn. 1992), cert. denied, 510 U.S.
1064, 114 S. Ct. 740, 126 L. Ed.2d 702 (1994); Bell v. State, 938 S.W.2d 35, 51-52 (Tex. Cr.
App. 1996) (rejecting Equal Protection argument based on statistics*® [b]ecauseappellant fails
to direct us to any proof of purposeful prosecutorial or jury discrimination in his particular
case” and rejecting Crud and Unusual Punishment challenge), cert. denied, 522 U.S. 827,118
S.Ct. 90, 139 L. Ed.2d 46 (1997); Turner v. Comm onwealth, 364 S.E.2d 483, 490 (Va. 1988),
cert. denied, 486 U.S. 1017,108 S. Ct. 1756, 100 L. Ed.2d 218 (1988); In re Davis, 101 P.3d
1, 58 (Wash. 2004) (general statistics insufficient to render death penalty unconstitutional).
This reasoning holds true for asserted geographic disparitiesaswell. See State v. Hairston,
988 P.2d 1170, 1192 (ldaho 1999) (rejecting claim based solely on statistical study
demonstratingthat state's death penalty isapplied significantly more oftenin urban counties),

cert. denied, 529 U.S. 1134, 120 S. Ct. 2014, 146 L . Ed.2d 963 (2000)."

20Only one state has even come close to allowing a general statistical study
(continued...)
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Theresult in Maryland should be no different than the consensus around the country.
In Calhoun v. State, supra, 297 Md. 563, 468 A.2d 45, werejected Calhoun’s argumentsthat
the Maryland Death Penalty Statute violaed the Eighth and Fourteenth Amendments of the
U.S. Constitution and Articles 16 and 25 of the M aryland Declaration of Rights by its lack of
standards governing the prosecutor’s exercise of discretion in whether to seek the death
penalty. The Court held:

“Absent any specific evidence of indiscretion by prosecutors resulting in an

irrational, inconsistent, or discriminatory application of the death penalty

statute, Calhoun's claim cannot stand. To the extent that there is a difference

in the practice of the various State's attorneys around the State, our

proportionality review would beintended to assurethat thedeath penalty isnot

imposed in a disproportionate manner.”

Id. at 605, 468 A.2d at 64. See also Tichnell v. State, 287 Md. 695, 415 A.2d 830 (1980)

(upholding constitutionality of the Maryland Death Penalty Statute on itsface).

12(...continued)
showing disparate racial impact in the administration of the death penalty to establish a
general constitutional violation. In State v. Marshall, 613 A.2d 1059, 1110 (N.J. 1992),
cert. denied, 507 U.S. 929, 113 S. Ct. 1306, 122 L. Ed.2d 694 (1993), the Court expressed
awillingness to contradict McCleskey based on the New Jersey Constitution, saying that
“were we to believe that the race of the victim and race of the defendant played a
significant part in capital -sentencing decisions in New Jersey, we would seek corrective
measures, and if that failed we could not, consistent with our State's policy, tolerate
discrimination that threatened the foundation of our system of law.” However, New
Jersey has yet to encounter proof of such systematic discrimination. InState v. Loftin,
724 A.2d 129 (N.J. 1999), thecourt reaffirmed itsgeneral statement from Marshall but
rejected statistics similar to those involved in this case for various reasons pointed out by
their Special Master, finding that the defendant “ has not ‘relentlessly document[ed] the
risk’ of racial disparity in the imposition of the death penalty” as would be required to
invalidate the penalty under the state constitution. Id. at 160, quoting State v. Marshall,
supra, 613 A.2d at 1111-12.
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Finally, Evans contendsin thisregard that, even if his complaint does not pass muster
under the Eighth and Fourteenth Amendments to the Federal Constitution, it does under
Articles 16, 24, and 25 of the M aryland Declaration of Rights. We have consistently
construed those provisions as being in pari materia with their Federal counterparts and are
not convinced that they should be read more broadly (or narrowly) in this context. W e hold
that the Circuit Court did not abuse its discretion in denying Evans’s third motion to reopen

the 1995 post conviction case and the judgment in No. 123 will be affirmed.

V. NO. 122

Unlikethe claims previoudy addressed, No. 122 arises from an independent action in
the Circuit Court for Baltimore City filed by Evans and three other plaintiffs, in which they
sought to enjoin the Division of Correction (DOC) from carrying out lethal injections under
its existing protocols. The appeal is from the denial of their request for a temporary
restraining order. Because atemporary restraining order isinthenature of aninjunction, such
an appeal, though from an interlocutory order, is permitted under M aryland Code, § 12-
303(3)(iii) of the Cts. & Jud. Proc. Article (CJP). Two complaintsare made about the DOC
protocols: first, that they areinconsistent with Maryland Code, 8§ 3-905(a) of the Correctiond
Services Article (CS), which prescribes the method of execution by lethal injection; and

second, that they constitute aregulation that was not adopted in conformance with procedural
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requirements of the State Administrative Procedure Act (APA).*®
A. Standing

The State’s first response to these complaints is that we should not address them
because (1) the co-plantiff organizations have no standing to raise them, and (2) Evansfailed
to exhaust available administrative remedies and, under both the Prisoner Litigation Act
(Maryland Code, CJP 88 5-1001 through 5-1007) and traditional administrative law, he is
precluded from challenging the execution protocols through a direct judicial action for
declaratory and injunctiverelief. We agree with the State that the three organizations have
no standing on their own to pursuethelitigation, but we shall consider the challenge made by
Evans.

We have long held to the view that, under Maryland common law principles, “for an
organization to have standing to bring ajudicial action, it must ordinarily have a ‘property
interest of its own — separate and distinct from that of its individual members™ and that “an
individual or an organization ‘ has no standing in court unless he hasal so suffered some kind

of special damage from such wrong differing in character and kind from that suffered by the

13 Although in his brief, Evans captions his argument as being that the execution
protocol violates the APA and the statute “and createsa grave risk tha an inmate will be
inadequately sedated and suffer an excruciating death,” his counsel conceded at oral
argument that he was not making an argument that the execution protocol constituted a
cruel and unusual punishment, under either the State or Federal Constitution. Counsel
stated that such an argument had been made in a pending action in Federal court. We
shall therefore regard any cruel and unusual punishment claim as having been knowingly
and voluntarily waived with respect to this appeal.
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general public.”” Medical Waste v. M aryland W aste, 327 Md. 596, 612-13, 612 A.2d 241, 249
(1992), quoting in part from Citizens P. & H. Ass’n v. County Exec., 273 Md. 333, 345, 329
A.2d 681, 687 (1974) and Rogers v. Md.-Nat’l Cap. P. & P. Comm ’'n, 253 Md. 687, 691, 253
A.2d 713, 715 (1969). See, more recently, Duckworth v. Deane, 393 Md. 524, 903 A.2d 883
(2006), and compare Teachers Union v. Board of Education, 379 Md. 192, 199, 840 A.2d
728, 732 (2004), confirming that principle but finding that the organization in question did
suffer that special damage necessary to provide sanding.

In this case, the only asserted basis for standing on the part of the three organizations
isthat they all oppose capital punishment and desireto seethat the death penalty is not carried
out —at all, but especially in violation of law. In the complaint, the NAACP asserted that it
worksto eliminate racial prejudice and has long opposed the death penalty and, in particular,
the disproportionate impact of the death penalty on African-American criminal defendants.
The ACLU averred that it worksto ensurethat all peoplein the State of M aryland are free to
think and speak as they choose and that it continues to oppose capital punishment on moral,
practical, and constitutional grounds. The third organization, CASE, posited that it is a
coalition of groups and individuds united to end the death penalty in Maryland. All three
organi zationsclaimed that they had an interestin seeingthat State official s operate within the
boundaries of the law and ensuring that executions are not carried out in violation of the
Constitution and Maryland law.

The mere fact that an individual or group is opposed to a particular public policy does

-75-



not confer standing to challenge that policy in court. If it were otherwise — if any person or
group disenchanted with some public policy but not adversely affected by it in some special
way were free to seek ajudicial declaration that the policy isinvalid —the courts, rather than
the legislative branch, would end up setting public policy, and that is not the proper role of
the Judiciary. Theinterest asserted by the organizations—ensuring that State off icials operate
legally and that executions are not carried out unlawfully —is no different than the interest of
all Maryland citizens. The three organizations have not alleged, and presumably cannot
legitimately allege, that they will suffer any special damage or injury if the current execution
protocols adopted by the DOC areimplemented, and, consequently, they have no standing on
their own to challenge those protocols.

The situation with Evansis different and requires some contextual explanation. We
are dealing here with three agencies — the Department of Public Safety and Correctional
Services (DPSCS), which is a principal department of the Executive Branch of the State
Government, the DOC, whichisaunit within D PSCS vested with responsibility ov er the State
correctional facilities, and the Inmate Grievance Office (1GO), a unit that is also within
DPSCS and that was created to address certain complaints and grievances on the part of
individuals confined in aDOC facility.

In 1997, the General Assembly enacted the Prisoner Litigation Act (PL A) in order to
complement the Federal Prison Litigaion Reform Act (42 U.S.C. § 1997e¢), enacted by

Congress ayear earlier. CJP 8§ 5-1003(a) providesthat “[a] prisoner may not maintain acivil
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action until the prisoner has fully exhausted all administrative remedies for resolving the
complaint or grievance.” Section 5-1003(b) requires the prisoner to attach to the initial
complaint“proof that administrativeremedies have been exhausted,” including proof thatthe
prisoner filed a complaint or grievance with the appropriate agency, proof of the
administrativedisposition of the complaint or grievance, and proof that theprisoner appealed
the administrative disposition to theappropriate authority, including proof of judicial review.
Evansisundisputedly a“prisoner,” asthat termisdefined in CJP § 5-1001(g) —“apersonwho
isin the custody of the [DPSCS] . ...” Itisalso undisputed that he failed to attach to his
complaint in No. 122 any proof that he had exhausted any administrative remedy.
Maryland Code, CS 88 10-201 through 10-210, create the 1GO and permit an
individual confinedin a DOC correctional facility who has a grievance against an official or
employee of the DOC to submit a complaint to the IGO within the time and in the manner
required by regulations adopted by the IGO. Section 10-206(b) provides, however, that, if the
DOC hasagrievance procedure applicableto the particular grievance and the | GO considers
that procedure to be reasonable and fair, IGO, by regulation, may require tha the DOC
procedure be exhausted before submission of acomplaintto the IGO. ThelGO has, indeed,
adopted regulations governing those matters. COMAR 12.07.01.03D provides that, to the
extent that a DOC administrative remedy procedure applies to a particular grievance, the
inmate must exhaust that procedure before submitting the grievance to the IGO. COMAR

12.07.01.06A.and B. require that agrievancebefiled with thel GO “within 30 daysfrom the
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date of the occurrence being grieved, or within 30 days after the grievant knew or should have
known of the occurrence” and that an appeal from the DOC administrativeremedy procedure
be filed within 30 days from the grievant’s receipt of a response from the Commissioner of
Correction or within 30 days of the date the Commissioner’s response was due.

DOC has adopted an administrative remedy procedure for the adjustment of certain
inmate grievances. At thetimesrelevantto thiscase, itwas set forth in DOC Directives 185-
101 through 185-700. T he procedure was declared to be applicable to grievances related to
“institutional policies and procedures.” Directive 185-101 (effective February 1, 2001)
required a prisoner to submit a Request for Administrative Remedy to the warden within 15
days from the date “the incident or complaint occurred” or from the date the inmate first
gained knowledge “of the incident.” Under the ensuing Directives in the 185 series, the
warden was required to regpond to the request within 30 days, and the prisoner was then
required to appeal an unfavorable response from the warden to the Commissioner of
Correctionswithin 10 days after receipt of theresponse. The Commissioner, whose decision
was final for purposesof the DOC procedure, had 30 days to regpond. The next step was a
complaint to the 1GO.

On November 21, 2005, this Court decided Massey v. Dept. of Corrections, supra, 389
Md. 496, 886 A.2d 585, wherewereviewed various Directives adopted either by the Secretary
of DPSCS pursuant to CS § 2-109 or the Commissioner of Correction pursuantto CS § 3-205.

Theprisoner, Massey, had sought administrative review, pursuant to DOC Directive 185-100,
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of discipline meted out pursuant to DPSCS Directives 105-4 and 105-5 adopted by the
Secretary of DPSCS, claiming that the Secretary’s Directives were not valid because they
constituted regulations under the A PA that had not been adopted in conformance with the
requirements of that Act. We agreed with Massey that the Secretary’ s Directivesconstituted
regulationsunder the APA, that they had not been adopted in conformance with the statutory
requirements, and tha they were therefore ineffective. We delayed the issuance of our
mandate in that case for 120 days in order to give the Secretary an opportunity to pursuethe
statutory requirements.

Although the DOC Directive 185 serieswas implicated in Massey, our ruling did not
deal with those Directives, but only with the Secretary’ s Directives. On December 9, 2005,
Evansfiled arequest for administrative remedy with the appropriate warden, contending that
the DOC execution protocols were unlawful for a variety of reasons, induding that they
constituted regulations that had not been validly adopted. He thus made the same argument
astothe DOC protocolsthat M assey had made with respect to the Secretary sDirectives The
warden denied the request on January 3, 2006, and on January 9, Evansfiled an appeal to the
Commissioner. Without waiting for the Commissioner’s response, he and the three
organizations, on January 20, 2006, filed this action for declaratory and injunctive relief,
raising the same issues presented in the administrative proceeding. On February 1, 2006, the
court denied Evans's request for a temporary restraining order and preliminary injunction,

from which this appeal wastaken. No final judgment has been enteredin the matter; the case
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remains pending in the Circuit Court.

On February 27, 2006 — after the Circuit Court entered its order denying temporary
injunctiverelief —the Commissioner rejected Evans’ sadministrative appeal, whereupon, on
March 13, 2006, Evans appealed to the IGO. On June 2, 2006, an Administrative Law Judge,
acting for the IGO, concluded that the execution protocols were not inconsistent with CS 8
3-905 but that portions of them were ineffective because they had not been adopted in
conformance with the APA. On June 27, the Secretary of DPSCS rejected the latter
determination and concluded that the Execution Operations Manual (EOM) that specifiesthe
lethal mixture and the manner of itsinjection — the procedures challenged by Evans —“is not
a regulation requiring adoption pursuant to the APA rule-making provisions” That
determination, embodied in the Secretary’ s Order, constitutes the final administrative ruling
in the matter. On July 26, 2006, Evans filed a petition for judicial review of the adverse
rulingsin the Circuit Court for Baltimore City.

As noted, the PLA was enacted in response to the Federal Prison Litigation Reform
Act. That Act—42 U.S.C. § 1997¢(a) — provides that no action may be brought “with respect
to prison conditions” under 42 U.S.C. § 1983 or any other Federal law by a prisoner confined
inany correctional facility “until such administrativeremediesasareavailableare ex hausted.”
Although 8 1997e does not define the term “prison conditions,” some Federal courts have
looked to 18 U.S.C. § 3626, which deals with the kinds of remedies availablein civil actions

with respect to prison conditions. Section 3626(g)(2) defines “civil action with respect to
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prison conditions” as meaning “any civil proceeding arising under Federal law with respect
to the conditionsof confinement or the effects of actionsof government officialsonthelives
of persons confined in prison,” other than habeas corpus proceedings chdlenging the fact or
duration of confinement in prison. See Freeman v. Francis, 196 F.3d 641 (6™ Cir. 1999);
Treesh v. Taft, 122 F. Supp.2d 887 (S.D. Ohio 2000).

In the limited time that the Federal A ct has been in effect, the Federal courts have
construed the term “with respect to prison conditions” very broadly, to include claims of
excessiveforce, harassment, failureto provide qualified interpreters at disciplinary hearings,
indifference to medical needs, failure to protect a prisoner from other prisoners, failure to
comply with the Americans With DisabilitiesAct, and denial of First A mendmentrights. See,
for example, Larkin v. Galloway, 266 F.3d 718 (7" Cir. 2001), cert. denied, 535 U.S. 992, 122
S. Ct. 1551, 152 L. Ed.2d 475 (2002) (excessiveforce), Johnson v. Litscher, 260 F.3d 826 (7™
Cir. 2001) (harassment), Castano v. Nebraska Dept. of Corrections, 201 F.3d 1023 (8" Cir.
2000), cert. denied, 531 U.S. 913, 121 S. Ct. 266, 148 L. Ed.2d 193 (2000) (failureto provide
interpreter); Witzke v. Femal, 376 F.3d 744 (7™ Cir. 2004) (medical conditions); Brady v.
Attygala, 196 F. Supp.2d 1016 (C.D.Cal. 2002) (failure to protect), Carrasquillo v. City of
New York, 324 F. Supp.2d 428 (S.D.N.Y . 2004) (ADA violation), Treesh v. Taft, supra, 122
F. Supp.2d 887 (denial of condemned inmate’'s right to make last statement prior to
execution). We are awvare of no case, however, and none hasbeen cited to us, in which the

term has been held to include an attack on the manner of executing the death penalty.
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Although 8§ 1997e(a) declares that“ no action” shall be brought by a prisoner confined
in any correctional institution, the Act has been interpreted as precluding only actions in
Federal court, and, indeed, it was that limitation that prompted the concern leading to the
enactment of PLA — that it would lead prisoners to file actions under 42 U.S.C. § 1983 and
other Federal statutesenforceable in State court in the State courts and thus overwhelm the
State courts with often frivolouslitigation. See Adamson v. Correctional Medical, 359 Md.
238, 261-65, 753 A.2d 501, 513-15 (2000).

The Maryland statute, though perhaps modeled on the Federd, is constructed
somewhat differently. Unlikethe Federal approach of stating that “no action . . .with respect
to prison conditions” may be brought absent exhaustion of available administrative remedies,
the PLA, CJP §5-1003(a)(1), tracks more the verbiage of 18 U.S.C. § 3626. It precludes a
“civil action” and defines that term in § 5-1001(c) as a “legal action . . . that relates to or
involves a prisoner’s conditions of confinement.” (Emphasis added). Unlike 42 U.S.C. §
1997e, which appliesto actions respecting “ prison conditions” but does not define that term,
the PLA applies to actions involving “conditions of confinement” and defines that term as
meaning “any circumstance, situation or event that involves a prisoner’'s custody,
transportation, incarceration, or supervision.” (Emphasis added).

There can be little doubt that the execution protocols challenged by Evans affectin a
significant way aspects of his custody, incarceration, or supervision. See Treesh v. Taft,

supra, 122 F. Supp.2d 887. Nor, in light of the legidative higory of the PLA, can there be
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much doubt that the General Assembly intended for that statute to have abroad reach and to
requireprisonersto exhaust all avail able administrativeremediesbeforefiling judicial actions
relatingto prison conditions. Thevery fact that Evans filed an adminigrative complaint and
ultimately pursued it to aconclusion demonstratesthat an administrative proceduredid exist.

The Federal Act imposes no pleading requirement on prisoners to allege exhaustion
of administrativeremedies. Failureto exhaust isan affirmative defenseto the action that must
be pled and shown by the defendant. See Mitchell v. Horn, 318 F.3d 523 (3" Cir. 2003);
Abney v. McGinnis, 380 F.3d 663 (2" Cir.2004). TheMaryland statuteismoreonerous. As
noted, CJP 8§ 5-1003(b) requires the prisoner to attach to the initial complaint “proof that
administrative remedies have been exhausted,” including proof (1) that the prisoner filed a
complaintor grievance with the appropriate agency, (2) of the administrative disposition, and
(3) that theprisoner has“appealed” the administrativedisposi tion totheappropriateauthority,
including proof of judicial review. If the prisoner has, in fact, exhausted his or her
administrative remedies but has simply failed to attach proof of that fact, 85-1003(b)(3)
requiresthe court to “ dismissthe case without prejudice and grant the prisoner leav eto amend
the complaint and to provide the proof necessary to demonstrate that the prisoner has fully
exhausted the administrative remedies.” If the prisoner has not actually exhausted available
administrative remedies, 85-1003(c) requires the court to dismiss the action without |eave to
amend (“ A court shall dismissacivil actionif the prisoner filing the action has not completely

exhausted the administrative remedies.”).
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In light of these requirements (and the lack of standing on the part of the three co-
plaintiffs), the Circuit Court should have dismissed thecomplaint under 8 5-1003(c). Had that
been done, Evanscould have completed the administrative processand proceeded through the
judicial review action to litigate hi s challenge.

If the administrative proceeding had never been completed, we would berequired to
vacate the Circuit Court order and remand the case for that court to dismiss the action. Itis
clear, however, that the administrative process has now been completed. The Secretary of
DPSCS has made afinal administrativedetermination that the execution protocols (1) do not
violate CS § 3-905, and (2) do not constituteregulations. Thoseissues, which have been fully
briefed and argued in this Court, are purely legal ones that require no further evidentiary
development. For usto direct thedismissal of the complaint filed in January, 2006, so that
the Circuit Court could consider anew essentidly the sameissuein the context of the pending
judicial review action, from which a new appeal would necessarily arise, would be a useless
waste of judicial resources. The purposes of the PLA, and, indeed, of the common law

exhaustion requirement, have been met.**

B. Consistency with the Statute

4 We caution that thisis an unusual case, and our decision to proceed with this
aspect of the appeal should not be taken as alicense for prisoners to file court
proceedings subject to the PLA without having fully exhauged their administrative
remedies. The law isclear. If the complaint does not contain proof that the
administrative process has been exhausted, it must be dismissed.
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Title 3, subtitle 9 of the Correctional Services Article sets forth the procedures for
executing a sentence of death. CS 83-905(a) states:

“The manner of inflicting the punishment of death shall be the
continuousintravenous administration of alethal quantity of an
ultrashort-acting barbiturate or other similar drug in combination
with a chemical paralytic agent until a licensed physician
pronounces death according to accepted standards of medical
practice.”

That provision is supplemented by CS 8§ 3-906, which directs the Commissioner of
Correction to provide a suitable and efficient place, enclosed from public view, in which to
carry out an execution, to provideall of the material s necessary to perform the execution, and
to select trained individud s to administer the lethal injection. Section 3-906(c) providesthat
an individual who “administers the paralytic agent and lethal injection” need not be a health
care practitioner. Those provisionswere enacted by the General A ssembly in1994. See 1994
Md. Laws, ch. 5.

After enactment of Ch. 5, DOC adopted an Execution Operations Manual (EOM) to
govern virtually all aspects of implementing the death sentence by lethal injection. The EOM
specifies the logistics, the responsibilities of various DOC officials and personnel, pre-
execution procedures commencing upon receipt of a warrant of execution, post execution
procedures, the responsibilities of a special unit to provide security for inmates awaiting
execution, and the responsibilities of a command center. None of those procedures are

challenged by Evans.

The EOM defines the term “Lethal Injection” as “[t|he administration of a lethal
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guantity of an ultrashort-acting barbiturate or other similar drug in combination with a
chemical paralytic agent until alicensed physician pronounces death according to accepted
standards of medical practice.” T hat definition tracks the statutory language except that it
omitstheword“ continuous” preceding “adminigration.” Attachedto, and presumably apart
of, the EOM isaL ethal Injection Checklist, which prescribesin considerable detail the actual
contents of the lethal concoction and themethod of injectingit. That isthe subjectof Evans's
complaint.

The Checklist specifiesthat theinjection isto consist of (1) 120 cc/3 grams of sodium
pentothal in two 60 cc syringes, (2) 50 cc/50mEq. of pancuronium bromide (Pavulon) in one
50 cc syringe, and (3) 50 cc/50mEq. of potassium chloridein one 50 cc syringe. Each of those
drugsis administered at the rate of 1to 1.5 ml/second, and each, in the dosage administered,
IS believed to be lethal on its own. Sodium pentothal is a sedative; Pavulon stops the
breathing; potassium chloride stops the heart.

Apart from preparations, the execution process begins when theinmate is strapped to
the execution table, an 1V lineisinserted into each arm, and a saline solution commences to
run through the line into the inmate. The inmate is checked to observe for swelling or
discoloration and to assure that the solution is flowing. At the appropriate signal, the first
syringe of sodium pentothal is adminigered. The syringe is then removed and the second
syringe of sodium pentothal is administered. That syringe is then removed, and the saline

solutionis allowed to run for ten seconds. At that point, the Pavulon isadministered. The
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Pavulon syringe is then removed and, again, the saline solution is dlowed to run for ten
seconds. Finally, the potassium chloride is administered. That syringe isremoved and the
salinesolution flowsfor another ten seconds.™ When the EK G monitor indicatesthat no heart
activity is occurring, the physician advises the execution team leader and the physcian
pronounces death. See EOM, Lethal Injection Checklist at 4-6.

Evans complains that this procedure deviates from the statute in three ways: firg, he
claims, the statute calls for the administration of two drugs, but the EOM adds a third, a
second paralytic agent; second, the statute requires a continuous intravenous administration
of an ultrashort-acting barbiturate, but the EOM cadlsfor two “bursts” of sodium pentothal;
and third, whereas CS § 3-906(c)(1) requires the Commissioner to select execution
professionals who are “trained to administer the lethal injection,” the EOM requires only the
hiring of “trained” persons but does not specify what kind of training is required.

A short answer to this complaint is that the issue of whether the EOM is consistent
with CS § 3-905 was presented in Oken v. State, 381 Md. 580, 851 A.2d 538 (2004) and
rejected by us on the merits. In Oken, we held that “the method of execution intended to be
implemented by the Division of Correction does not violate theprovisions of Maryland Code
(1999, 2003 Cum. Supp.) 8§ 3-905 of the Correctional Services Article or constitute acruel or

unusual punishment . ...” Id. at 580-81, 851 A.2d at 538. Evans asks us either to ignore or

21t is not clear from the EOM whether all three lethal drugsare injected through
one IV line and, if so, why a second line is inserted.
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overrule that clear, precedential holding because it was expressed in aper curiam opinion
without any explanatory comment. He points out that the “truncated litigation” in Oken led
aFederal District Court judge, in Oken v. Sizer, 321 F. Supp.2d 658 (D. Md. 2004) to “doubt
the quality, extensiveness, or fairness of procedures’ in the case and to decline to give res
judicata effect to our decision. He neglects to mention, however, which counsel has a clear
ethical obligation to do, that two days |ater, the Supreme Court vacated the stay of execution
ordered by the District Court judge (Sizer v. Oken, 542 U.S. 916, 124 S. Ct. 2868, 159 L.
Ed.2d 290 (2004)) and, on remand, the District Court denied therequested stay and allowed
execution of the death sentence against Ok en to proceed.

Our ruling in Oken was in the form of a summary per curiam order because, like
Evans, Oken waited more than 10 years, until the very eve of hisscheduled execution, to
present the claim. The Court did give fair consideration to it, however, as evidenced by the
dissent filed by Chief Judge Bell. We would never have permitted that death sentence to be
executed if we had any reason to believe that Oken had alegitimate claim. Because we have
stayed the warrant of execution issued against Evans to consider the other issuesraised by
him, we shall respond in full to his argument.

The issue ultimately is one of statutory construction. Whether the Lethal Injection
Checklist violatesor isinconsistent with CS § 3-905 depends on how that statute is properly
construed. We can quickly dispose of two of Evans's claims. He argues that the EOM

method of administering the “ultrashort-acting barbiturate” deviatesfrom the statute in that
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it calls for administering the drug “in two separate bursts, where the [statute] calls for its
‘continuousintravenousadministration’ until death.” Thereisno such deviation. Under the
EOM procedure, the barbiturate is administered continuously. It isinserted in advance into
two 60 cc syringes, and, as soon as oneis administered, that syringe is removed and the drug
in the second syringe is injected. There is no flushing of sdine solution between the two
injections. The mere fact that DOC has chosen to administer the 120 cc of barbituratein two
syringes, the second injected immediately after the first, rather than in one 120 cc syringe,
does not mak e the administration non-continuous.

The second argument that may be summarily disposed of isthat DOC has not selected
persons“trained to administer thelethal injection.” Evanshas offered utterly no evidence in
this case to support that assertion but complains only that the EOM does not specify “what
type of training isrequired.” Neither does the statute.

Theonly argument worthy of moreintensve consideration liesin the assertionthat the
statute specifies the administration of only one chemical paralytic agent, whereasthe EOM
calls for the administration of two — Pavulon and potassium chloride. The question is
whether, when the Legislature directed that there be the adminigration of “an ultrashort-
acting barbiturate or other similar drug in combination with a chemical paralytic agent”
(emphasis added), it intended to precludethe use of more than one chemical paralytic agent
—whether “a” or “an,” as used in that statute, necessarily implies the singular.

Aswe have held so often, and most recently in Oakland v. Mountain Lake, 392 Md.
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301, 316, 896 A.2d 1036, 1045 (2006), and Frederick v. Pickett, 392 Md. 411, 427, 897 A.2d
228, 237 (2006), the primeobjectivein construing gatutes isto determine and implement the
legislative intent. We look first to the language actually used by the Legislature, and if that
language is clear and unambiguous, we need go no further. If the intent, as relevant to the
issue at hand, is not so clear from the statutory language alone, however, we may consider
relevant and reliable externd indicators, including the legislative history of the statute.

The articles“a” or “an” are indefinite articles, in contrast to the definite article “the.”
They do not, however, necessarily imply the singular, but generally take their meaningin that
regard from the context in which they areused. See Deutsch v. Mortgage Securities Co., 123
S.E.793, 795 (W. Va. 1924) (“Theindefinite article*a may sometimesmean one, w hereonly
oneisintended, or it may mean one of anumber, depending upon context.”); National Union
Bank v. Copeland, 4 N.E. 794, 795-96 (Mass. 1886) (“[T]he particle*a’ isnot necessarily a
singular term. It is often used in the sense of ‘any,” and is then applied to more than one
individual object.”); Lewis v. Spies, 350N.Y.S.2d 14, 17 (A.D. 1973) (“Theindefinite article
‘a isnot necessarily asingular term. Itisoften usedto mean ‘any’ rather than ‘one.””). Most
courts have construed “a” or “an” as meaning “any” and as not restricted to just one. See
Lindley v. Murphy, 56 N.E.2d 832, 838 (l1l. 1944) (“The article ‘a’ isgenerally not used in a
singular sense unless such an intention isclear from the language of the statute.”); Chavira
v. State, 319 SW.2d 115, 120 (Tex. Cr. App. 1958) (“a’ means the same as “any”); First

American Nat. Bankv. Olsen, 751 S\W.2d 417,421 (Tenn. 1987) (same); Application of Hotel
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St. George Corporation, 207 N.Y.S.2d 529 (Kings Co. 1960) (same); State v. Snyder, 78
N.E.2d 716, 718 (Ohio 1948); compare Harward v. Com., 330 S.E.2d 89, 91 (V a. 1985).

It is evident, then, that whether the General Assembly intended to preclude the
inclusioninthelethal mix of more than one paralytic agent cannot be determined, asa matter
of law, from the language of the statute alone. The Legislature did not say “one chemical
paralytic agent,” which, if that iswhat it intended, it could have done. We need to turn, then,
to other indicia of intent, the most relevant and cogent of which, we think, is the legislative
history of the statute.

Prior to the 1994 legislation, M aryland used the gas chamber — lethal gas — as the
means of executing the death sentence. The switch to lethal injection was recommended by
the Governor’s Commission on the Death Penalty in its 1993 Report. See The Report of the
Governor’s Commission on the Death Penalty, supra, at XX and 214-18. The Commission
noted that the higorical method of execution in Maryland was hanging and that in 1955, the
L egislature substituted | ethal gas because that method was regarded as | ess pai nful and more
dignified than either hanging or electrocution. The Commission added, however, that the
national trend had more recently moved away from lethal gas because it was thought to kill
by asphyxiation and that the suffocation or strangul ation accom panying the asphyxiation could
cause extreme pain for as long as twelve minutes. Maryland, it said, was the only State then
to mandate that method. /d. at 215. Therejection of |ethal gas had prompted at | east 24 States

to substitute lethal injection asthe method of execution. The Commission advised that “[t]he
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injection of a fast-acting barbiturate or other lethal drug appears to cause death quickly
without the pain associated with the slower death caused by lethal gas.” Id. at 217.

A bill to substitute lethal injection for the gas chamber was introduced into the 1993
session of the General Assembly (Sen. Bill 203), just after the Governor’s Commission had
been appointed.’® The bill passed the Senate but died in the House of Delegates. The
Commissionreport,recommending the change, wasfiled in November, 1993, and two months
later, companion bills nearly identical to Sen. Bill 203 were introduced into the 1994 sesson
as Administration Bills (House Bill 498 and Sen. Bill 304).

ThelL egislaturewasclearly awarefrom both the Commission report and from evidence
presentedto it in connection with the1993 bill (S.B. 203) that more than 21 States (24 by the
time the Commission report was released) had mandated lethal injection as the means of
executing death sentences. A simple comparison shows that the M aryland statute is nearly
identical to those that had been adopted earlier in nine other States. See ARK. CODE ANN. §
5-4-617(a); 725 ILL. COMP. STAT. ANN. 5/119-5(a)(1); M1SS. CODE ANN. § 99-19-51; M ONT.
CODE ANN. 846-19-103(3); N.M.STAT. ANN. 831-14-11; N.C. GEN. STAT. § 15-187; OKLA.
STAT.ANN.tit. 22, 81014(A); S.D.CODIFIEDLAWS§ 23A-27A-32; WYO. STAT.ANN.87-13-

904(a). We are informed, without contradiction by Evans, that in at least 24 of the States

16 A's noted, the Governor’s Commission was not created to focus just on the
method of execution. Most of the data used by the Commission in support of its
recommendation to switch to lethal injection was already published and, indeed, was
mentioned in the legislative documents accompanying Sen. Bill 203.
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using lethal injection, the same three drugs called for in the EOM were prescribed, although
not all of those States have statutes that specify the kinds of drugs to be used.!” We are not
aware of any case, and nonehas been cited to usby Evans, in whicha court in any State with
a statute smilar to CS § 3-905 has held that the three-drug protocol is inconsistent with the
governing statute.

Moresignificant, at the hearing conducted by the House Judiciary Committee on House
Bill 498, on March 3, 1994, the Committee asked the Commissioner of Correction to provide
adescription of the lethal injection process. Given that theraison d’etre for the change was
that lethal injection was a much more humane approach, an explanation of the process was
surely amatter of interest to the Legislature. The Commissioner responded on March 8, and
advised the Committee that the process would be just what is called for in the EOM —that the
inmate would be strapped to afixed gurney, that catheters would be placed in both arms and
a saline solution administered until the command is given to commence the execution, that

aquantity of sodium pentothal would then be administered, that thelinewould then be flushed

|t appears tha the use of an ultrashort-acting barbiturate and “ neuromuscul ar
blocking drugs” was first recommended in aletter by Dr. Samuel Deutsch, a professor of
anesthesiology at the University of Oklahoma H ealth Sciences Center, to Oklahoma State
Senator Dawson. See Deborah W. Denno, When Legislatures Delegate Death: The
Troubling Paradox Behind State Uses of Electrocution and Lethal Injection and W hat it
Says About Us, 63 OHIO ST. L. J. 63, 95-96 (2002). Professor Denno observesthat
“Oklahoma’s lethal injection statute, which is representative of other state statutes,
repeats nearly verbatim the terminology that Deutsch used in his letter to describe to
Dawson the two main types of drugs that Deutsch recommended.” Id. at 97. She notes
that the typical lethal injection consistsof the three chemicads, but isuncertain how the
third drug — potassium chloride — got into the mix.
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with normal salinesolution, that a quantity of Pavulon would then be administered followed
by another flushing with salinesolution, and that a quantity of potassum chloride would then
be injected. The entire process, he said, would take 10 to 15 minutes. The Commissioner
added that “[a] trained execution team would conduct all activities associated with the
execution process” andthat “[a] medical doctor would be available to confirm that death has
occurred.”

It is thus evident that the Legislature was well aware that, if it enacted the statute
authorizing lethal injection, the statute would be implemented by the three-drug mixture.
Following the receipt of that advice, the statute was enacted. There is no evidence that any
member of the L egislature questioned whether the approach described by the Commissioner
would be consistentwith the statute. On thisrecord, we conclude, aswe did in Oken, that the

EOM protocol is not inconsistent with the statute.

C. Enforceability of EOM as a Regulation

Title 10, subtitle 1 of the State Government Article (SG), which is part of the
Administrative Procedure Act, sets forth certain requirementsfor the adoption of regulations
by Executive agencies subject to the statute. The Department of Public Safety and
Correctional Services and D OC are subject to the statute. Massey v. Dept. of Corrections,
supra, 389 M d. at 499, 886 A .2d at 587.

SG 88 10-110 and 10-111 require that a unit desiring to adopt a regul ation, other than
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as an emergency measure, publish the proposed regulaion in the Maryland Register and send
acopy of it to the Joint L egislative Committee on Administrative, Executive, and Legislative
Review (AELR Committee) for that Committee’ sreview. Section 10-111(a) providesthat a
unit “may not adopt a proposed regulation” until that isdone. Section 10-112 specifies that,
in order to have a proposed regulation published in the Register, it must be accompanied by
a notice that (1) states the economic impact of the proposed regulation on State and local
government revenues and expenditures and on groups that may be affected by it, and (2) sets
a date, time, and place for public hearing. A unit may not change the text of any regulation
“unlessit is proposed anew and adopted in accordance with the requirements of 88 10-111
and 10-112...." SG §10-113.

Section 10-114 requiresthat, if the regulation isadopted, the unit must submit anotice
of adoption for publicationinthe Maryland Register. SG 8 10-117 providesthat the effective
date of a non-emergency regulation is the tenth calendar day after notice of adoption is
published in the Maryland Register (unless a later ef fective date is specified). Thus, a unit
may not adopt a regulation until there has been compliance with 88 10-110 and 10-111, and
anon-emergency regulationduly adopted doesnot becomeeffective until ten daysafter notice
of its adoption is published in the Register.

None of the procedures mandated by those statutes were followed by D OC prior to
adopting or, from time to time, amending the EOM. None of the proposals were submitted

to the AELR Committee, publishedin the Maryland Register, or subjected to public hearing.
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No notice of final adoption was ever submitted to or published in the Maryland Register.
Thus, if the execution protocols challenged by Evans fall within the definition of, and thus
constitute, a regulation as defined in SG § 10-101(g), they are ineffective.

Section 10-101(g)(1) defines a regulation asincluding, in pertinent part, a statement
that has general application and future effect, is adopted to “detail or carry out a law that the
unit administers” or “govern the procedure of the unit,” and is in any form, including a
standard, statement of interpretation, or statement of policy. Section 10-101(g)(2) exempts
from that definition a gatement which otherwise would be included within it but which
“concernsonly internal management of theunit,” or “doesnot affect directly the rights of the
public or the procedures available to the public.”

Evans contends that the actual execution protocols set forth in the EOM — those
included in the L ethal Injection Checklist — constitute a regulation, as defined in SG § 10-
101(g). The State responds that the EOM is not a regulation because it (1) does not have
general application, (2) concerns only the internal management of DOC, and (3) does not
directly affect the rights of the public. Those were the bases upon which the Secretary of
DPSCS regjected Evans's administrative challenge. Largely for the reasons set forth in
Massey, supra, we disagree with the State’ s response.

The State’ sargumentto the contrary notwithstanding, there can be no legitimate doubt
that the portions of the EOM that govern the method of and procedure for administering the

lethal injection have general application and future effect, were adopted to detail or carry out
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a law that DOC administers, and govern the procedure of DOC. They have general
application and future effect becausethey comprehensively govern the manner in which every
death sentence isimplemented. Unquestionably, they were adopted, and, indeed, it is their
sole purpose and function, to carry outthe mandates of CS 88 3-905 and 3-906 and add details
to the procedure that are unaddressed by the statute. They clearly are within the ambit of SG
§ 10-101(g)(1).

The question is w hether the execution protocols fall within the exemptions set forth
in 8 10-101(g)(2). That was the issue in Massey as well — whether DPSCS directives that
established the basis for administering inmate discipline fell within the subsection (g)(2)
exemptions. We observed there that, although an exemption from some of the procedural
requirements for adopting regulations that pertain only to the internal management of an
agency had been part of the Model Administrative Procedure Act for about 50 years and was
common in the various State laws, there was surprisingly little comment on the general
meaning and scope of that exemption.

The available cases and commentary indicated that it was a*“ pragmatic and bal anced”
exemption. Massey v. Dept. of Corrections, supra, 389 Md. at 519, 886 A.2d at 598. On the
one hand, applying the procedural requirements “too far into the internal workings of the
agency would completely stifle agency activitiesif it were enforced,” id. at 519, 886 A.2d at
598-99, quoting from Gary M. Haman and Robert P. Tunnicliff, Idaho Administrative

Agencies and the New Idaho Administrative Procedure Act, 3 IDAHOL.REV. 61, 79 (1966),
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but on the other, “agencies could too easily subvert public rulemaking requirements if they
could avoid those procedures for anything they called an internal directiveto saff.” Massey
v. Dept. of Corrections, supra, 389 Md. at 519, 886 A.2d at 599, quoting from Arthur E.
Bonfield, The Iowa Administrative Procedure Act, 60 IOWA L. REvV. 731, 833 (1975).
(Emphasisin original).

Bonfield, who seemed to be the most prolific commentator on this subject, viewed the
internal management exemption as a“very narrowly drawn provision with several important
gualifications” meant “to assure that matters of internal agency management that are purely
of concern to the agency and its staff are effectively excluded from normal rule-making and
rule-effectivenessrequirements.” Massey v. Dept. of Corrections, supra, 389 Md. at 520, 886
A.2d at 599, quoting from Arthur E. Bonfield, STATE ADMINISTRATIVE RULE MAKING §
6.17.2, at 402. The kinds of directives falling within the exemption, he concluded in his
aforecited law review article, “faceinwards’ and do not “substantially affect any legal rights
of the public or any segment of the public.” He gave as examples “purely internal personnel
practicesand directions” Massey v. Dept. of Corrections, supra, 389 Md. at 520, 886 A.2d
at 599, quoting from 60 IDAHO L. REV. at 834. (Emphasis added). The rather meager case
law fairly supported and applied those principles.

Thereal test of whether a DOC Directive (or other policy statement) is exempt from
the APA requirements because it concerns only the internal management of the agency and

does not affect public rights iswhether, given the nature and impact of the Directive, the
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Legislatureintended thatthe agency befreeto adopt, change, or abrogatetheDirectiveat will,
without any public input or legislative review. As noted, the APA requires that proposed
regulations be submitted to the AELR Committee for its review. Although the Committee
may not veto a proposed regulation, it may hold hearings, get public input, and object to the
proposal. SG 810-111.1(b) directsthe Committee, in deciding whether to oppose a proposed
regulation, to consider whether the regulation isin conformity with the statutory authority of
the agency and whether it “complies with the legislative intent of the gatute under which the
regulation was promulgated.”

The ability of the Committee to oppose the regulation isimportant, because if it does
object, the unit has but three options: it may withdraw the proposed regulation, it may amend
the regulation, which essentially requires starting the process anew, or it may submit the
proposal to the Governor with a statement explaining why it refusesto withdraw or amend the
proposal. See Delmarva Power v. PSC, 370 Md. 1, 27, 803 A.2d 460, 475 (2002). The
Governor may consult with the Committee andtheunit in an effort to resolve the conflict and,
after notice to the presiding officers of the Senate and House of Delegates, may instruct the
unit to withdraw or amend the regulaion or may approve the regulation. A proposed
regulationopposed by the Committee may not be adopted and is not effective unless approved
by the Governor.

The importance of that measure of legislative oversight is highly relevant in

considering whether an agency policy directive is of the kind intended by the Legislature to
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be exempt from that oversight asamatter of purely internal management. We may fairlytake
judicial notice that the whole issue of the death penalty, and particularly the method of its
implementation, is of great interest to the Legislature. It has enacted detailed statutes
governing capital punishment and governing, in particular, the method and manner of
executing death sentences, and it considers bills dealing with aspects of the death penalty at
nearly every session.

Notwithstanding that it was advised in 1994 of how D OC intended to implement the
lethal injection law if that law were enacted, we are unwilling to assume that the L egislature
intendedto leaveto DOC, on its own and without any formal noticeto the AELR Committee,
without any opportunity for the Committee to object, without any oversight, unbridled
authority to determine and then change at will, as a matter of internal management, how that
statute is to be implemented.

In this case, DOC has decided to use two chemical paralytic agents. Using the canons
of statutory construction applied by courts, we have concluded, as a matter of statutory
construction, that the current protocol is consistent with the statute. Applying different
standardsallowablein alegidative context, the AELR Committeemay have adifferent view,
but even if that Committee agreesthat the protocol isconsistent, it may wish to object to it and
direct DOC to consider someother one. Althoughthethree-drug protocol isstandardin States
using lethal injections it has been chdlenged in a number of cases and some believe that it

isnot ashumane asit was purported to be. See Denno, supra, 63 OHIOST. L. J. 63. Indeed,
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that issue appears to be currently pending in a proceeding instituted by Evans in the U.S.
District Court. See Evans v. Saar, Civil No. 06-149 (U.S. Dist. Ct. D. Md.). Suppose DOC
decidesin the future to use three rather than two paralytic agents, or drop potassium chloride
or Pavulon and use only the other agent, or use 80 cc or 150 cc of barbiturate rather than 120
cc, or 100 cc of Pavulon rather than 50 cc, or use one or more entirely different drugs? Those
kinds of decisionsdo not constitute routine internal management, any more than the decision
to adopt the current mix; they affect not only the inmates and the correctional personnel, but
thewitnessesallowed to observethe execution and the public generally, throughits perception
of the process.

Accordingly, we hold that those agpects of the EOM that direct the manner of
executing the death sentence — the Lethal Injection Checklist — constitute regulationsunder
SG §10-101(g) and, because they were not adopted in conformance with the requirements of
the APA, are ineffective and may not be used until such time as they are properly adopted.
To that extent, we shall reverse theruling of the Circuit Court for Baltimore City. Although
the question actually before us in No. 122 is whether the Circuit Court erred in denying a
temporary restraining order, our resolution of the predominant legal issue presented by that
guestion mandates, as a matter of law, that a final injunction issue, and we shall remand the

case for that purpose.

IN NOS. 107, 123, AND 124, JUDGMENT OF CIRCUIT
COURT FORBALTIMORE COUNTY AFFIRMED, WITH
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COSTS; IN NO. 122, ORDER OF CIRCUIT COURT FOR
BALTIMORE CITY DENYING TEMPORARY
RESTRAINING ORDER VACATED; CASE REMANDED
TO THAT COURT WITH INSTRUCTIONS TO ENJOIN
ENFORCEMENT OF LETHAL INJECTION CHECKLIST
INCLUDED AS PART OF DIVISION OF CORRECTION
EXECUTION OPERATIONS MANUAL UNTIL SUCH
TIME AS THE CONTENTS OF THAT CHE CKLIST, IN
THEIR CURRENT OR ANY AMENDED FORM, ARE
ADOPTED AS REGULATIONSINACCORDANCE WITH
THE REQUIREMENTS OF THE ADMINISTRATIVE
PROCEDURE ACT OR THE GENERAL ASSEMBLY
EXEMPTS THE CHECKLIST FROM THE
REQUIREMENTS OF THAT ACT; COSTSINNO.122TO
BE PAID BY APPELLEE
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APPENDIX
PROCEDURAL HISTORY OF STATE v. EVANS

It israrethat we attach an A ppendix to an Opinion. Inmostinstances when we do so,
itisfor convenience—to display aplat, diagram, or other pictorial document as acomplement
to the verbal description of it in the Opinion. We attach this Appendix, which describes, as
succinctly as possible, the long, tortured history of this case, for two reasons. Thefirstisto
give amore complete context to some of theissues raised in these appeals. The secondisto
demonstrate the extraordinary lengths to which the State and Federal courts have gone, and
continueto go, to protect the rights of Vernon Evans and to dispel any notion that he has not
received the full measure of process and consideration that isdue to any person accused of
crime and, most particul arly, to one who faces the death penalty.

Two separate juries — one in Worcester County and one more than a hundred miles
away in Baltimore County — unanimously determined, eight years apart, that Evans should be
put to death for the brutal murders he committed. Excluding the four pending appeals, Evans
has had eleven appeals to this Court and has presented seven petitions to the United States
Supreme Court. Depending on how one isolates or clusters his arguments, he has presented
approximately one hundred complaintsto the Circuit Courtsin three counties and to us, many
of them several times. He has had more than two dozen complaints considered and rejected
by the U.S. District Court and the U.S. Court of Appealsfor the Fourth Circuitand has several
more now pending in the District Court. Throughout, he has been represented by able,

experienced, competent counsel.



These appeals and the various proceedings described in this Appendix all arose from
adouble murder committed by Evans on April 28, 1983, more than 23 years ago. Evans was
paid $9,000 by or on behalf of Anthony Grandison, who was then in jail awaiting trial on
Federal narcotics charges, to kill David Piechowicz and his wife, Cheryl. Mr. and Ms.
Piechowicz were slated to testify against Grandison in Federal court aweek later. Evanswent
tothe Warren House Motel in Baltimore County and, in cold blood, murdered Mr. Piechowicz
and the woman he thought was Cheryl butwho, in fact, was Cheryl’ s sister, Susan K ennedy.

Two prosecutions ensued — one Federal and oneState. TheFederal prosecution came
firstintime. InM ay, 1983, the Government charged Evans, Grandison, and tw o otherswith
conspiracy to violate the civil rights of David and Cheryl Piechowicz (18 U.S.C. § 241) and
with witness tampering (18 U.S.C. § 1512). In November, 1983, Evans and Grandison were
convicted by a Federal jury on both counts and sentenced to lif e imprisonment. On appeal,
Evans raised eight issues, all of which were found by the U. S. Court of Appeals for the
Fourth Circuit to be without merit. United States v. Grandison, 780 F.2d 425 (4™ Cir. 1985).

One of the issues presented by both Evans and Grandison was that the Government
used its peremptory challengesin amanner that wasracially biased against African American
jurors. Whilethe casewas pending on apped, the Supreme Court granted certiorariin Batson
v. Kentucky, 471 U.S. 1052, 105 S. Ct. 2111, 85 L. Ed.2d 476 (1985), but that case had not
been decided by the time the Fourth Circuit court acted on the Grandison/Evans appeal, and

the peremptory challengeissuewasresolved agai nstEvansunder therule egablished in Swain



v. Alabama, 380 U.S. 202, 85 S. Ct. 824, 13 L. Ed.2d 759 (1965).

Batson was decided by the Supreme Court shortly thereafter —see Batson v. Kentucky,
476 U.S. 79,106 S. Ct. 1712,90 L. Ed.2d 69 (1986) — and, in Griffith v. Kentucky, 479 U.S.
314, 107 S. Ct. 708, 93 L. Ed.2d 649 (1987), Batson was declared to apply retroactively to
casesstill inlitigation. InFebruary, 1987, the Supreme Courtvacated the Federal convictions
in light of Griffith and remanded the cases for the District Court to consider the effect of
Batson. In May, 1988, after an evidentiary hearing, the Digrict Court found no purposeful
discriminationinthe Government’ sexercise of its peremptory challenges, denied Evans' sand
Grandison’s motion for new trial, and reinstated the judgments, and in September, 1989, the
U.S. Court of Appealsfor the Fourth Circuit affirmed. United States v. Grandison, 885 F.2d
143 (4™ Cir. 1989). The appellate court denied motionsfor rehearing, and, in May, 1990, the
Supreme Court denied certiorari. Grandison v. United States, 495 U.S. 934, 110 S. Ct. 2178,
109 L. Ed.2d 507 (1990). That ended the Federal prosecution.

On June 30, 1983, the State prosecution commenced in Baltimore County with an
indictment charging Evansand Grandison with two counts of first degree murder, one count
of conspiracy to commit murder, and one count of using a handgun in the commission of a
felony. Prior totrial, the cases against Evans and Grandison were severed. On September 7,
1983, Evans was served with a notice of the State’s intention to seek the death penalty that
listed two aggravating circumstances upon which the State intended to rely — that the murder

was committed pursuant to an agreement or contract for remuneration or the promise of



remuneration (current Maryland Code, 8§ 2-303(g)(1)(vi) of the Criminal Law Article (CL);
former Ann. Code, 1957, Art. 27, § 413(d)(6)) and that the defendant committed more than
one firg degree murder arising out of thesameincident (CL 8§ 2-303(g)(1)(ix); former Ann.
Code, 1957, Art. 27, 8 413(d)(9)).

At Evans's request, his case was removed from Baltimore County to Worcester
County, where it was assigned to Judge Cathell, then ajudge of the Circuit Court. Prior to
trial, but after his conviction on the Federal charges, Evans moved to dismiss the State
indictment on the ground that his Federal convictions precluded a subsequent State
prosecution under both Federal and State double jeopardy prohibitions. His principal
argument was that the dual sovereignty principle, long and well established in both the State
and Federal courts, was not applicable. The motion was denied and, in an interlocutory
appeal, this Court affirmed that ruling. Evans v. State, 301 Md. 45, 481 A.2d 1135 (1984).
(CA-1)."® Evans's petition for certiorari was denied by the Supreme Court. Grandison v.
Maryland, 470 U .S. 1034, 105 S. Ct. 1411, 84 L. Ed.2d 795 (1985). (SC-1).

With that resol ved, the case proceeded beforeajury, which convicted Evansof thetwo

murders and rel ated offenses and sentenced him to death. He appealed, raising 17 issues. The

8 |n order to keep account of, and distinguish, the various proceedings in which
Evans' s complaints have been reviewed by a court, we shall label them by the court in
which they were brought: CA (Maryland Court of Appeals); SC (United States Supreme
Court); PC (State Circuit Court consdering post conviction petition, motion to correct
illegal sentence, or other collateral attack); DC (U.S. District Court considering habeas
corpus petition); C4 (U.S. Court of Appeals considering appeal from denial of habeas
corpus by U.S. District Court).
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first ten dealt with the trial asto guilt or innocence and the remaining seven pertained to the
sentencing proceeding:

(1) Anin-court identification by Calvin Harper should have been suppressed
because it was tainted by a suggestive and unreliable pre-trid identification;

(2) He was entitled to a mistrial because of the State’s failure to notify him of
a photographic identification;

(3) Two State’s witnesses — Calvin Harper and Charlene Sparrow — were
incompetent witnesses because they had previously committed perjury;

(4) The trial court erred in denying his motion to compel a psychiatric
examination of Charlene Sparrow, quashing a subpoena for her attendance at trial, and
refusing to exclude her testimony at trial;

(5) The trial court erred in denying his motions for further removal from
Worcester County and for a continuance in order to individually voir dire prospective jurors;

(6) The trial court erred in admitting certain documents as business records;

(7) Thetrial court erred in admittingaM A C-11 machinepistol asrepresentative
of the unrecovered weapon used in the murders;

(8) The trial court erred in excluding from the jury venire persons who stated
that they would never vote to impose capital punishment;

(9) The State suse of peremptory challengestoexclude African-Americanswas

improper;



(10) A renewal of the double jeopardy argument he made in his earlier
interlocutory appeal;

(11) The trial court erred in excluding evidence of a minimum parole release
date;**

(12) Thetrial courterred inrefusing to instructthe jury that, if itfound that the
murders were contract murders it must find as amitigating factor that Evanswas not the sole
cause of the victims' deaths;

(13) Thetrial court erred in refusing to instruct the jury that any non-statutory
mitigating factors it found to exist could be given as much weight as statutory mitigating
factors;

(14) The death penalty law was unconstitutional in that it shifted the burden to
defendants to prove the existence of mitigating factors;

(15) The trial court s instructions regarding reasonable doubt were deficient
because they omitted to inform the jury that the State’ s proof must be “to amoral certainty;”

(16) Given that there were two murders and only one death penalty can be

imposed, it was error to allow the jury, as to each murder, to rely on the aggravating factor

that the defendant committed more than one offense of first degree murder arisng out of the

9 At the time, State law did not afford the option of life without parole. Evans
unsuccessfully sought to introduce evidence that, if convicted of all the offenses charged
and given consecutive sentences, he would not have been eligible for parole until he had
served 39 yearsin prison.
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same incident; and
(17) Imposition of the death penalty in the case was disproportionate to
sentences imposed in similar cases.

In a42-page opinion examining each of thoseissues, this Court found no merit to them
and affirmed. Evans v. State, 304 Md. 487, 499 A.2d 1261 (1985). (CA-2). It wasin
response to thelast complaint, about di sproportionality, that we observed that “[t]he murders
giving rise to this prosecution wereas heinous as those in any case to come before us under
the present capital punishment statute.” Id. at 539, 499 A.2d at 1288. Evans’'s motion for
reconsideration, in which he presented six issues, wasdenied, Foster, Evans and Huffington
v. State, 305 Md. 306, 503 A.2d 1326 (1986) (CA-3), and the Supreme Court denied
certiorari. Evans v. Maryland, 478 U.S. 1010, 106 S. Ct. 3310,92L . Ed.2d 722 (1986). (SC-
2).

In March, 1990, Evans filed his first petition under the Post Conviction Act in the
Circuit Courtfor Worceder County. He raised 22 issues in the petition and added six more
on the day of the hearing. Many of them had been, or could have been, raised in his direct
appeal. Insummary, they were that hewas denied equal protection of the law or due process
by or because:

(1) The State’ s racially discriminatory use of peremptory challenges;
(2) The selection process for veniremen in W orcester County was unlawful in

that the county had a 22% black population and the jury venire was only 19.85% black;



(3) There was an under-representation of minority and young persons on jury
panels and as forepersons of jury panels;

(4) The excusing for cause of jurors who had reservations about the death
penalty;

(5) Thetrial court’s failure to sequester the jury and grant a postponement;

(6) Thetrial court’s refusal to allow individual voir dire;

(7) Thejury was “uninformed” because some members had never heard of him
or Grandison;

(8) The jury was shown an orientation film (about which no specific complaint
was made);

(9) He was not present at certain bench conferences that constituted critical
stages of the trial;

(10) The court’s refusal to question prospective jurors on drug usage as a
mitigating factor;

(11) The fact that an Assistant U.S. Attorney, specially designated as an
assistant State’ sAttorney, was part of the prosecution team;

(12) Hewas not advised of hisright to acourt trial atthe guilt/innocence stage;

(13) He was not allowed to subject the State’s witness, Charlene Sparrow, to
a psychiatric examination;

(14) The State used perjured testimony of Sparrow and Calvin Harper;



(15) The State failed to disclose exculpatory grand jury testimony;

(16) The admission of a M AC-11 machine pistol;

(17) He was subjected to asuggestive lineup;

(18) He received ineffective assistance of counsd at both trial and sentencing;

(19) Because of hisFederal convictions, the State prosecution violaed hisright
agai nst double jeopardy;

(20) Because of the Federal prosecutions, the State prosecution constituted cruel
and unusual punishment in violation of the Eighth Amendment;

(21) He received inef fective assistance of counsel in his appeal;

(22) Thetrial court’singructions a sentencing and the sentencing form given
to the jury unconstitutionally suggested that unanimity was required in order to find a
mitigating factor, in contravention of Mills v. Maryland, 486 U.S. 367, 108 S. Ct. 1860, 100
L. Ed.2d 384 (1988);

(23) The State lost jurisdiction over Evanswhen he was transf erred, for atime,
to the U.S. Bureau of Prisons to serve his Federal sentences;

(24) Government agents who investigated the murders suppressed favorable
evidence (that complaint was withdraw n but renewed in subsequent proceedings);

(25) The prosecutorsmade unfair and prejudicial commentsregardinghisfailure
to present alibi evidence;

(26) One juror was not aresident of Worcester County;



(27) Hewas not personally served with the State’s notice of itsintention to seek
the death penalty; and

(28) During closing argument, the prosecutor made improper remarks
concerning the effect of the murders on the victims' families.

On March 28, 1991, the post conviction court (Judge Eschenburg), in a 38-page
memorandum opinion, addressed each of those issues and found merit in only one — No. 22.
The court held that the sentencing form did, indeed, violae Mills and that the error was not
ameliorated by the court’ sinstructionsto thejury. Asthat error affected only the sentencing,
the court ordered a new sentencing hearing but denied the request for a new trial asto guilt
or innocence. (PC-1).

Both Evans and the State filed an application for leave to appeal that decision. The
State complained about the pog conviction court’s analysis and application of Mills. Evans
complained about 19 of the other rulings not in his favor. In June, 1991, this Court denied
both applications. State v. Evans, Misc. No. 8, Sept. Term 1991 (Order filed June 4, 1991).
(CA-4). It does not appear that either side sought further review in the Supreme Court.

Prior to the new sentencing hearing, pursuant to Evans’ srequest, the casewas removed
back to the Circuit Court for B altimore County (Judge Kahl). On November 5, 1992, ajury
in that court again sentenced Evans to death, and Evans appeal ed, raising twelve issues:

(1) Whether there was insufficient questioning of prospective jurorsregarding

their predisposition toward the death penalty;
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(2) Whether the court erred in failing to ask avoir dire questionrelating to such
predisposition exactly in the form he requested;

(3) The prosecutor impermissibly suggested to thejury that Evanswould likely
escape from prison and be a danger to soci ety;

(4) The court erred in submitting a presentence investigation report to the jury
without redacting Evans’sinitial ref usal to speak to the investigator, in violation of hisFifth
Amendment right against self-incrimination;

(5) The court erred in permitting victim impact evidence of any kind to be
considered by the jury;

(6) The court erred in admitting Cheryl Piechowicz’ s victim impact statement
because it was prejudicial;

(7) The court erred in refusing to instruct the jury that victim impact evidence
is not an appropriate consideration in imposing sentence;

(8) The court erred in admitting certain autopsy photographs of the victims;

(9) The court erred in allowing the jury to see a docket entry from which it
might infer that the jury at the guilt/innocence trial deliberated for less than two hours;

(10) The court erred in refusing two requested instructions on mitigating
circumstances;

(11) The court erred in admitting aMAC-11 machine pistol at the sentencing

hearing; and
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(12) The evidence was insufficient to show that the aggravating factorsrelied
on by the State outweighed mitigating factors and that the sentence was not imposed under
the influence of passion, prejudice, or any other arbitrary factor.

In February, 1994, in a 34-page opinion, the Court found no merit in any of these
complaints and affirmed the judgments. Evans v. State, 333 Md. 660, 637 A.2d 117 (1994).
(CA-5). Evans sought certiorari in the Supreme Court, which was denied. Evans v.
Maryland, 513 U .S. 833, 115 S. Ct. 109, 130 L. Ed.2d 56 (1994). (SC-3).

On August 29, 1995, Evans filed a second petition for post conviction relief, in the
Circuit Court for Baltimore County. The petition raised 41 issues, many of which were
clustered and presented in two or more different contexts, and most of which had been
previously litigated:

(1) T he State prosecution was precluded by double jeopardy;

(2) The State relinquished its authority over Evans when it moved him back to
the Federal Bureau of Prisons to resume service of his Federal sentences,

(3) He received ineffective assistance of trial counsel in the re-sentencing
proceeding. Trial counsel, he said, was ineffective in:

(a) Failing to call Roberta Weinstein and Darece Pinkney as witnesses
to contest the State’s evidence that he was a principal in the first degree in the murders;
(b) Submitting certain supplemental voir dire questions bel atedly;

(c) Failing to challenge the State’s alleged systematic exclusion of

-12-



African-American jurors;

(d) Failing to ask specific,individual questionsonvoir dire goingtojuror
predisposition tow ard the death penalty;

(e) Failing to request that the judge ask voir dire questions relating to
racial bias;

(f) Belatedly making a Batson argument;

(g9) Incompetently cross-examining Charlene Sparrow;

(h) Failing to interview and present witnesses from the Federal prison
in Marion, Illinois to offer testimony regarding how Evans positively affected their lives;

(i) Failing to properly investigate Evans' s parole eligibility and projected
release date if he received life sentences,

(j) Failing to ask the sentencing judge to formulate a proper response to
two questions from the jury relating to the effect of life sentences;

(k) Failing to object to the court’s instruction concerning the jury’s
consideration of Evans's allocution; and

(1) Agreeing to removal of the re-sentencing from Wor cester County to
Baltimore County;

(4) Hereceived ineffective assistance of appellate counsel in the re-sentencing

proceeding, in that appellate counsel:

(a) Failed to raise the issue of ineffective assistance of trial counsel;
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(b) Failed to complain that the re-sentencingjury did not represent afair
cross-section of the community;
(c) Failed to complain about the trial judge’s attempt to “rehabilitate”
jurors who showed abiasin favor of the death penalty;
(d) Failedto illustrate the deficient voir dire by omitting to point out that
certain jurors were not asked certain questions;
(e) Failed to complain about the court’ s striking of jurorsfor cause after
denying follow-up questions sought by defense counsel;
(f) Failed to complain about thetrial court’ sfailureto conduct individual
voir dire asto racial attitudes;
(g) Failed to complain about the trial court’srefusal to bifurcate the re-
sentencing proceeding;
(h) FailedtoraiseaBatson issuerelating to the State’ speremptory strikes
of African-American jurors; and
(i) Failed to complain that the death penalty is unconstitutional because
it isimposed disproportionately on African-Americans in cases involving white victims;
(5) The sentencingjury did notrepresent afair cross-section of the community
because of systematic exclusion of racial minorities from jury panels;
(6) The re-sentencing court erred in conducting voir dire generaly;

(7) 1t erred specifically in failing to conduct adequate voir dire into racial
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attitudes,

(8) The court erred in relying on jury instructions to compensate for
inadequacies invoir dire;

(9) The court erred in dlowing concerns of judicial economy to outweigh a
constitutionally sufficient voir dire;

(10) The court erred in failing to bifurcate the sentencing proceeding;

(11) The court erred in denying Evans's Batson challenge;

(12) The court failed to correct prosecutorial misconduct during closing and
rebuttal argument;

(13) The court failed to redact a portion of the presentence investigation report;

(14) The death penalty constitutes excessive punishment;

(15) The death penalty is unconstitutional because it is imposed
disproportionately on African-Americansinvolving whitevictims (thiswasrepeated in several
different contexts);

(16) Evanswasdenied eff ective assistance of counsel at hisfirst post conviction
proceeding;

(17) Hewasdenied equal protection of the law because post conviction counsel
was ineffective in presenting a Batson complaint;

(18) The death penalty is unconstitutional because it is imposed

disproportionately on males;
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(19) Thetrial courterred in refusing to allow Charlene Sparrow to undergo a
psychiatric examination to determine her competence to testify;
(20) The prosecutor engaged in a pattern of using peremptory challenges to
strike jurors on the basis of race; and
(21) Trial counsd was deficient in failing to present evidence of that pattern.
On January 24, 1997, in a 26-page memorandum opinion, the Circuit Court (Judge
Smith) discussed each of those complaints, found that most of them had previously been
litigated and that none had merit, and denied the petition. (PC-2). Evansfiled an application,
and then a37-page amended application, for leav eto appeal, which this Court considered and
denied. See Evans v. State, 345 M d. 524, 693 A.2d 780 (1997). (CA-6). He then sought
review by the Supreme Court, which, in November, 1997, also was denied. See Evans v.
Maryland, 522 U .S. 966, 118 S. Ct. 411, 139 L. Ed.2d 314 (1997). (SC-4).
On November 3, 1997, Evans filed a petition for habeas corpus in the U.S. District
Court, raising 24 issues, several of which had sub-parts — essentially the issues previously
raised in the State courts:
(1) The prosecutor’s use of peremptory challenges at the guilt phase trial in
1984 —the Batson claim;
(2) Ineffective assistance of counsel at resentencing because of:
(a) Failure to call witnesses Weinstein and Pinkney to testify; and

(b) Failureto call an expert on Federal paroleto testify that Evanswould
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not begin serving his State sentences for at least 30 years,

(3) The prosecutor’s use of peremptory challenges at the guilt phase trial in
violation of Swain v. Alabama, supra, 380 U.S. 202, 85 S. Ct. 824, 13 L. Ed. 2d 759;

(4) The venirein Worcester County in 1984 did not reflectafair cross-section
of the community, with respect to the petit jury;

(5) The venirein Baltimore County in 1983 did not reflect afair cross-section
of the community with respect to the grand jury;

(6) Thetrial court intheguilt phase erredin not permitting individual voir dire;

(7) The trial court erred in not removing the case from Worcester County
because of adv erse publicity;

(8) A pretrial identification of Evans by Calvin Harper was unduly suggestive
and tainted his in-court identification;

(9) The trial court erred in refusing to order a psychiatric examination of
Charlene Sparrow;

(10) The re-sentencing jury in Baltimore County did not reflect a fair cross-
section of the community;

(11) Voir dire with respect to the re-sentencing jury was inadequate and the
court erred in refusing to strike certain jurors for cause;

(12) Appellate counsel in Evans's direct gopeal was ineffective in failing to

contest Judge Kahl’ sfailure to grike thosejurors for cause;
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(13) The re-sentencing court failed to provide adequate voir dire with respect
to the racial attitudes of prospective jurors;

(14) The re-sentencing court erred in refusing to bifurcate the re-sentencing
proceeding, to deal first with principalship and then with aggravating and mitigating factors;

(15) There-sentencing court failed to give an adequate response to a jury note
regarding the nature and length of other sentences imposed on Evans;

(16) Counsel at the re-sentencing were ineffective by failing to produce
evidence of Evans’'s good behavior in prison;

(17) Counsel was also ineffective in eliciting a damaging response from
Charlene Sparrow on cross-examination;

(18) The re-sentencing court erred in dlowing allocution too close to the time
it instructed the jury regarding Evans’ sright not to testify;

(19) Re-sentencing counsel was ineffective in failing to object to the timing of
the allocution;

(20) The re-sentencing court erred in failing to redact a statement in the pre-
sentence investigation report that Evans had initially refused to speak with the investigator;

(21) There was improper argument from the prosecutor;

(22) In light of his Federal convictions, the State prosecution was barred by
double jeopardy principles;

(23) Maryland relinquished authority over Evans by returning him to Federal
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custody; and

(24) The death penalty is unconstitutional because it constitutes excessive
punishment and is disproportionately imposed on African-Americans who murder white
victims.

In a 36-page opinion, the District Court (Judge Legg) considered each of those
complaints, found that many had previously been litigated, concluded that there was no merit
to any of them, and denied the petition. See Evans v. Smith, 54 F. Supp.2d 503 (D. Md. 1999).
(DC-1). After the court denied a motion for rehearing, Evans gopealed to the U.S. Court of
Appeals for the Fourth Circuit.

While the appeal to the Fourth Circuit court was pending, Evansfiled a motion in the
Circuit Court for Baltimore County to reopen his 1995 post conviction proceeding to add a
claim that the State withheld an FBI report recounting an agent’s interview with one Janet
Bannister. Regarding that report asexcul patory evidence, Evans clamed aviolation of Brady
v. Maryland, 373 U.S. 83, 83 S. Ct. 1194, 10 L. Ed.2d 215 (1963). The court (Judge Smith)
denied the motion on thegroundsthat Evans' s affidavitand petition wereinsufficient to show
that the State had failed to provide the exculpatory material, that, even if it had, Evans failed
to show that he was prevented from raising that claim in hisfirst post conviction proceeding,
and that Bannister's statement was insufficient in any event to support a reasonable
probability that the outcome of the re-sentencing proceeding would have been any different.

See Evans v. State, No. 83-CR-2339 (Circ. Ct. for Baltimore County, October 20, 1999).
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(PC-3). Evansfiled an application for |leave to appeal that decision, w hich this Court denied.
See Evans v. State, Misc. No. 18, Sept. Term 1999. (CA-7).

In February, 2000, Evansfiled a second petition for habeascorpusin the U.S. District
Court, raising onlythe Brady claim. He sought leave from the Fourth Circuit court to file that
petitionas a successive petition and asked that the Digrict Courttreat itasamotion to reopen
his original habeascorpus petition. (DC-2). The Fourth Circuit court dealt with that issuein
the appeal fromthe District Court judgment which, in July, 2000, it affirmed, finding no merit
in any of Evans'sclaims. See Evans v. Smith, 220 F.3d 306 (4" Cir. 2000). (C4-1). Evans
sought review in the Supreme Court, whichwasdenied. Evans v. Smith, 532 U.S. 925, 121
S. Ct. 1367, 149 L. Ed.2d 294 (2001). (SC-5).

In May, 2000, while the Federal appeal was still pending, Evans filed in the Circuit
Court for Baltimore CountyaMotion to Correct Illegal SentenceandaMotionfor New Trial.
The first motion was based on an amendment to the death penalty law that took effect very
shortly after the murderswere committed. Theamendment removed intoxication as aspecific
statutory mitigating factor and permitted a jury to find it as a mitigator under the catchall
provisionfor mitigating factors. Evansclaimed that constituted an unlawful ex post facto law.
The motion for new trial was based on supposedly newly discovered evidencein the form of
FBI interview reports that would allegedly impeach the testimony of two State’s withesses
that he was the person who actually shot the victims. Those motions were initially denied,

but, while an appeal to the Court of Special Appealsfrom that ruling was pending, the court
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rescinded its order and scheduled a hearing. T he appeal was subsequently dismissed.

In April, 2001, Evans filed a second motion in the Circuit Court to reopen the 1995
post conviction proceeding, claiming that, under Apprendi v. New Jersey, 530 U.S. 466, 120
S. Ct. 2348, 147 L . Ed.2d 435 (2000), the 1983 indictment that triggered the State prosecution
was Constitutionally deficient becauseit did not allege either principal ship or the aggravating
factors upon which the State intended to rely. The motion also asked that execution of the
death sentence be stayed pending completion of a legislatively commissioned study of the
implementationof the death penalty (the Paternoster Study). A month later, before any ruling
on that motion, Evans filed a second M otion to Correct Illegal Sentence and/or Motion for
New Sentencing Based on Mistakeand Irregularity. That motionwasalso based onApprend;.
On October 12, 2001, the court denied the motion to reopen the post conviction proceeding
(Judge Turnbull) (PC-4), and, on December 14, 2001, thisCourt denied Evans' s application
for leave to appeal that ruling. (CA-8).

OnJuly 18, 2003, following an evidentiary hearing and consideration of supplemental
briefs, Judge K ahl entered two orders denying the Motion for New Trial and the M otion to
Correct lllegal Sentence. (PC-5). Evans appealed, and, in a 37-page opinion, we affirmed,
holding that (1) the shift of intoxication to a catchall mitigator did not congitute an ex post
facto law, and (2) the FBI reports, even if newly discovered, failed to create a substantial
possibility that ajury would find that Evanswas not the shooter. See Evans v. State, 382 Md.

248, 855 A .2d 291 (2004). (CA-9). Evans moved for reconsideration, which was denied.
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(CA-10). Asusual, he then sought review by the Supreme Court and that too was denied.
Evans v. Maryland, 543 U.S. 1150, 125 S. Ct. 1325, 161 L . Ed.2d 113 (2005). (SC-6).

Upon the denial of certiorari by the Supreme Court, the Circuit Court for Baltimore
County issued a warrant of execution. That prompted a new round of proceedings. On
February 28, 2005, Evans filed a Motion to Stay Warrant of Execution and a Motion to
Correct Illegal Sentence, arguing that (1) his sentence was illegal because it emanated from
apattern of racial and geographic discrimination in theimplementation of the death sentence
in Maryland, and (2) the indictment that triggered the prosecution was Constitutionally
defectiveunder Apprendi v. New Jersey, supra, and Ring v. Arizona, 536 U.S. 584, 122 S. Ct.
2428, 153 L. Ed.2d 556 (2002). In March, Evans filed a separate motion to correct illegal
sentence and supplemented the pending one, complaining that use of a preponderance of the
evidence standard in the balancing of aggravating and mitigating factors violated various
provisions of the Maryland Constitution.

A week later, the court entered an order denying all motions (PC-6), and Evans
appealed. We affirmed, holding, first, that a motion to correct illegal sentence was not the
appropriate vehicle to raise a selective prosecution claim based on the by-then-completed
Paternoster Study, and second, that none of his Apprendi/Ring arguments had merit. Evans
v. State, 389 Md. 456, 886 A .2d 562 (2005). (CA-11). His motion for reconsideration was
also denied. (CA-12). For the seventh time, Evans sought certiorari in the Supreme Court,

which was denied. Evans v. Maryland, ___U.S. __, 126 S. Ct. 1442, 164 L. Ed.2d 141
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(2006). (SC-7).

In August, 2005, Evansfiled another Motion to Correct Illegal Sentenceinthe Circuit
Court for Baltimore County, raising twoissues: (1) that hisattorneysat his 1992 re-sentencing
hearing were Constitutionall y ineffective because of their failure to investigate substantial
mitigating evidence relating to his background; and (2) his death sentence was imposed by a
jury selected in violation of the equal protection clause. The first complaint was based on
Wiggins v. Smith, 539 U.S. 510, 123 S. Ct. 2527, 156 L. Ed.2d 471 (2003) and Rompilla v.
Beard, 545 U.S. 374, 125 S. Ct. 2456, 162 L. Ed.2d 360 (2005). The second —essentially a
Batson challenge—isbased aswell on Miller-Elv. Dretke, 545 U.S. 231, 125 S. Ct.2317, 162
L. Ed.2d 196 (2005). On December 15, 2005, Judge Kahl entered an order denying the
motion, concluding that, under controlling decisions of this Court, those complaints, even if
valid, did not make the sentence illegal. (PC-7). On December 29, 2005, Evans appeal ed.
That appeal is now before usas No. 107.

On December 20, 2005, Evansfiled athird motion to reopenthe 1995 post conviction
proceeding. That motion was based entirely on the Paternoster Study which, according to
Evans, showed that the Baltimore County State’s Attorney’s Office engaged in
unconstitutional race-based selective prosecution. On January 19, 2006, that motion was
denied (Judge Turnbull). (PC-8). Evansfiled an application for leave to appeal, which we
granted and is now before usas No. 123.

On January 23, 2006, Evansfiled afourth motion to reopen the 1995 pos conviction
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proceeding in order to present the Wiggins and Miller-EI issues presented in the motion to
correct illegal sentence. On February 2, 2006, the Circuit Court denied that motion (Judge
Turnbull) (PC-9) and Evansfiled an application for leave to appeal, which we granted. That
isNo. 124.

OnJanuary 20,2006, Evans, along with the National Association for the Advancement
of Colored People, the American Civil Liberties Union Foundation of Maryland, and
Maryland Citizens Against State Executions, filed a separate action in the Circuit Court for
Baltimore City seeking to enjoin the Division of Correction from using lethal injections to
inflict the death penalty under its current execution protocol on the grounds that (1) the
execution protocol materially conflicts with the State’ s death penalty statute; (2) the protocol
was not adopted in conformance with the Administrative Procedure Act; and (3) several of
the regulations conflict with the specific directives of the Warrant of Execution filed in this
case by Judge T urnbull. OnJanuary 31, 2006, the Circuit Court denied preliminary injunctive
relief (PC-10), and Evans and the other plaintiffs appealed to the Court of Special Appeals.
We granted certiorari on our own initiative (No. 122), stayed the warrant of execution that
had been issued, and consolidated the four appeals. (CA-13, 14, 15, and 16).

Contemporaneously, on January 19, 2006, Evans filed an action in the U.S. District
Court, complaining thatthe execution protocols of the Division of Correctioncreatearisk that
he will be conscious during the execution process and accordingly will suffer unnecessary

pain. See Evans v. Saar, Civil No. 06-149 (U .S. Dist. Ct. D. Md.). He asked for a declaratory
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judgment that the Division’s protocols violate the Eighth and Fourteenth Amendments and
a permanent injunction barring the Division from using those protocols to carry out an
executionagainst him. On February 1, 2006, the court denied Evans’ smotionsfor temporary
restraining order and preliminary injunction. Evansappealed to the Court of Appealsfor the
Fourth Circuit, but when this Court stayed the outstanding warrant of execution pending
resolution of the appeal s now before us, he dismissed that appeal, and the case has been tried
but remains open in the District Court. (DC-3).

In December, 2005, Evans commenced an administrative challenge to the execution
protocols by filing a request for administrative remedy with the warden of the Maryland
Penitentiary. When the warden denied that request, Evans appealed to the Commissioner of
Corrections. The Commissioner rejected the appeal on February 27, 2006, and Evans filed
acomplaint with the Inmate Grievance Office (1GO). On June 2, 2006, an administrative law
judge, acting for the IGO, concluded that (1) the ex ecution protocols are not inconsistent with
8 3-905 of the Correctional Services Article, (2) portions of them do constitute a regulation
under the Administrative Procedure Act and are ineffective because they were not adopted in
conformance with that Act, and (3) there was a material dispute of fact as to whether the
condition of Evans's veins will render the execution protocols, as to him, violative of the
Eighth Amendment prohibition against cruel and unusual punishment. The Secretary of
Public Safety and Correctional Servicesrejected thesecond determination on June 27, and on

July 26, 2006, Evans filed a petition for judicial review in the Circuit Court for Baltimore
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City. (PC 11).
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Vernon Evans, Jr. challengesthejudgments of the Circuit Court for Baltimore County
denying: hismotion, filed, pursuantto Maryland Rule 4-435 (a) and premised ontheholdings

in Wiggins v. Smith, 539 U.S. 510, 123 S. Ct. 2527, 156 L. Ed. 2d 471 (2003), Rompillav.

Beard, 545 U.S. 374, 125 S. Ct. 2456,162 L. Ed. 2d 360 (2005), andMiller-El v. Dretke, 545

U.S. 231, 125 S. Ct. 2317, 162 L. Ed. 2d 196 (2005) (“Miller-EI 11"), to correct an illegal
sentence (Appeal # 107) and his Motion to Reopen Post-Conviction Proceeding, premised
on these decisions (Appeal # 123) and on the findings of a study of the Maryland capital
punishment system by University of Maryland Professor Raymond Paternoster, and request,
in connection therewith, for discovery (Appea # 124), and the challenge by Evans and
others' to the judgment of the Circuit Court for Baltimore City denying their motion for
preliminary injunctive relief, to enjoin his execution, and all other executions by lethal
injectionunder the current protocol, which they alleged wasimproperly promul gated and was
materially in conflict with Maryland Code (1999, 2006 Cum. Supp.) 8 3-905 of the
Correctional ServicesArticle (Appea #122). Themajority findsmerit only inthe argument
that the execution protocol was not properly promulgated. = Md. _, , A.2d__,

(2006) [slip op. at 3]. Asto this aspect of Appeal No. 122, it reverses the judgment of the
Circuit Court for Baltimore City and remandsthe case to that court for issuance of a“final”
injunction,id.at __,  A.2d at __ [slip op. at 91,] enjoining its use “until ether (1) it is

adopted as a regulation in accordance with the Administrative Procedure Act, or (2) the

The other partiesinvolved are The National Association for the Advancement of
Colored People, The American Civil Liberties Union, and Maryland Citizens Against
State Executions.



Legislature exemptsit from therequirements of that Act.” Id.at _, A.2dat__ [Slip op.
at 3].

| do not disagree with the majority’ s resolution of the “regulation” issue. On the
other hand, | cannot agree with its other holdings and, indeed, take strong exception to them.
Accordingly, as to each of them, | dissent.

A.

Maryland Rule4-345, SENTENCING--REVISORY POWER OF COURT, provides,
asrelevant, “[t]he court may correct an illegal sentence at any time.” To be sure,

“asageneral rule, a Rule 4-345(a) motion to correct anillegal sentenceis not

appropriate where the alleged illegality ‘did not inhere in [the defendant's]

sentence.” State v. Kanaras, [357 Md. 170, 185, 742 A.2d 508, 517 (1999)].

A motion to correct an illegal sentence ordinarily can be granted only where
thereissomeillegality in the sentence itself or where no sentence should have

been imposed. See, e.g., Ridgeway v. State, 369 Md. 165, 171, 797 A.2d

1287, 1290 (2002); Holmes v. State, 362 Md. 190, 763 A.2d 737 (2000);

Moosavi v. State, 355 Md. 651, 662-663, 736 A.2d 285, 291 (1999). On the

other hand, atrial court error during the sentencing proceedingisnot ordinarily
cognizable under Rule 4-345(a) where the resulting sentence or sanction is

itself lawful. Randall B ook Corp. v. State, 316 Md. 315, 323, 558 A.2d 715,

719 (1989) (‘[W]hile improper motivation may justify vacation of the



sentence, it does not render the sentence illegal within the meaning of Rule 4-
345. Appellant did not raise this contention on direct appeal and may not do

so here’). Seealso Hill v.United States 368 U.S. 424, 430, 82 S. Ct. 468, 472,

7 L. Ed. 2d 417, 422 (1962).”

Evansv. State, 382 Md. 248, 278-79, 855 A.2d 291, 309 (2004). Thereis, however, asthe

Evans Court itself acknowledged, “an exception to the above-summarized principles,”
“where, in acapital sentencing proceeding, an alleged error of constitutional dimension may
have contributed to the death sentence, at least where the allegation of error is partly based
upon a decision of the United States Supreme Court or of this Court rendered after the
defendant's capital sentencing proceeding.” 1d. It cited asan exampleof theex ception, Oken

v. State, 378 Md. 179, 835 A .2d 1105 (2003), cert. denied, 541 U.S. 1017, 124 S. Ct. 2084,

158 L. Ed.2d 632 (2004), which it summarized:

“IOken] was a Rule 4-345 proceeding to correct an illegal or irregular
sentence. The defendant Oken argued, relying on recent Supreme Court
cases,”? that a constitutional error in the capital sentencing proceeding

“Apprendi v. New Jersey, 530 U.S. 466, 120 S. Ct. 2348, 147 L. Ed. 2d 435 (2000)
(in which the Supreme Court ruled tha any fact that increased the penalty for a crime
above the statutory maximum must be submitted to a jury and proved beyond areasonable
doubt), and Ring v. Arizona, 536 U.S. 584, 122 S. Ct. 2428, 153 L. Ed. 2d 556 (2002) (in
which the Supreme Court held that an Arizona statute pursuant to which, following ajury
adjudication of a defendant's guilt of first-degree murder, the trial judge, sitting alone,
determines the presence or absence of the aggravating factors required by Arizona law for
imposition of the death penalty, violates the Sixth A mendment right to ajury trial in
capital prosecutions).
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contributed to the death sentence. Section 2-303(i) of the Maryland death
penalty statute provides that the trier of facts ‘shall determine by a
preponderance of the evidence whether the aggravating circumstances under
subsection (g) of this section outweigh the mitigating circumstances.’
(Emphasis added). In Oken, the case was presented to the sentencing jury
under this‘ preponderance of the evidence’ standard. The defendant Oken had
raised no objection to this in the sentencing proceeding or in a prior post
conviction proceeding. In the Rule 4-345 proceeding, however, Oken argued
that the preponderance of the evidence standard violated due process and that
a ‘beyond a reasonable doubt’ standard was constitutionally required. This
Court, in the Rule 4-345 proceeding, resolved the merits of the constitutional
issue, with the majority holding that application of the ‘ preponderance of the
evidence' standard was constitutional. See also Oken v. State, 367 Md. 191,
195, 786 A.2d 691, 693 (2001), cert. denied, 535 U.S. 1074, 122 S. Ct. 1953,
152 L. Ed.2d 855 (2002), where the Court decided the merits of a similar
challenge by the defendant Oken.

Id. at 279-280, 855 A.2d at 309.

Concluding that the case presented by Evans was in the same posture - he claimed,

relying chiefly on Carmell v. Texas, 529 U.S. 513, 120 S. Ct. 1620, 146 L. Ed. 2d 577

(2000), a United States Supreme Court opinion filed after his 1992 capital sentencing
proceeding, that a provison of the Maryland death penalty statute was unconstitutionally
applied to him at his capital sentencing proceeding and that this alleged error may have

resulted in the death sentence - we decided the merits of that claim. 1d. at 280, 855 A. 2d at

309-310.

More recently, this Court, in Baker v. State, 389 Md. 127, 883 A.2d 916 (2005),

appliedthehistoric approachto illegal sentence review. There, the def endant, under sentence
of death, which had been affirmed on direct appeal, filed, pursuant to Rule 4-345(a), a

Motion to Correct an Illegal Sentence, as well as a Motion to Reopen the Post-Conviction
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Proceeding, and a Petition for Post-Conviction Relief. 389 Md. at 131,883 A.2d at 918. The
defendant principally rdied on a University of Maryland study of the Maryland Capital
punishment system conducted by Professor Raymond Paternoger of the Universty of
Maryland, 389 Md. at 131, 883 A.2d at 918, the same study relied upon which Evansrelies
in the instant case, albeit for a different legal purpose. Contending that study’s statigical
findings establish that Maryland’ s death penalty was sought more frequently depending on
the racial combinations of the accused and the victim and depending on the geographic
location of the prosecuted charge, the defendant argued that the death penalty statute was
applied to him unconstitutionally. 389 Md. at 132, 883 A .2d at 918-919.

Relying on the constitutionality of M aryland's death penalty statute under the Eighth

and Fourteenth Amendments, citing Greggv. Georgia, 428 U.S. 153, 168-69, 96 S. Ct. 2909,

2922-23,49 L. Ed. 2d 859, 871-72 (1976) and Baker v. State, (Baker I1), 367 Md. 648, 676,

790 A.2d 629, 646 (2002) and the lack of direct and specific evidence in the record to
“suggest that Baker's death sentence was surrounded by impropriety of any kind,” citing

Baker v. State, (Baker 1), 332 Md. 542, 571, 632 A.2d 783, 797 (1993), the Court

pronounced Baker's death sentence to be itself lawful, validly imposed, and, thus “ not
illegal under the pre-Oken general analytical principles governing motions brought under

Rule 4-345(a).” Baker v. State (Baker I11), 389 Md. 127, 137-38, 883 A.2d 916, 922 (2005).

Acknowledging Oken and Evans, and the exception they represent, but noting the distinction

between themand the case under review, the Court concluded that the historic approach, and



not the exception, applied to Baker’ scase. With regard to the exception, the Court observed:

“In acapital sentencing context,amotionto correct anillegd sentence enables
the court to re-evaluate the initial sentenceto ensurethatitisnotillegal,asthat
term has been defined in our cases considering Maryland Rule 4-345(a), its
predecessors, and the common law. It is not an opportunity for the parties to
litigate or re-litigate factual issues, but rather a vehicle to demonstrate,
particularly in the case of the constitutional decision exception, that newly
declared common law causes a penalty that was | egal when admini stered now
to beillegal as a matter of constitutional law.”

Id. at 140, 883 A.2d at 924 (footnote omitted). Thus, the Court reasoned: “because Baker
relies almost exclusively upon the Paternoster Study, rather than a ‘new’ judicial decision
bearing on rd evant constitutional law, to establish the argued illegality in his sentence, his

arguments do not fall within the exception recognized in Oken and Evans.” |d. at 138, 883

A.2d at 922-23.

Subsequently, in Evansv. State, 389 Md. 456, 462-63, 886 A.2d 562, 565 (2005), the

Court confirmed its Baker decision, holding that “a statistical analysis conducted by
Raymond Paternoster, a Professor of Criminology and Criminal Justice at the University of
Maryland, which Evans claims establishes a pattern of racial and geographic discrimination
in the implementation of the death penalty in Maryland,” isnot “ an appropriate vehicle to
raisethisissue” LikeBaker, however, it recognized, and did not disavow, the exception to
the “historic” approach this Court has recognized:

“Weacknowledged in Baker that, inOken v. State, 378 Md. 179, 184-86, 835

A.2d 1105, 1108, 1157-58 (2003), cert. denied, 541 U.S. 1017, 124 S. Ct.

2084, 158 L. Ed.2d 632 (2004), and in Evans v. State, supra, 382 Md. at 279,

855 A.2d at 309, we had recognized a limited exception to that general
principle and had entertained a motion under Rule 4-345(a) where‘in acapital
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sentencing proceeding, an alleged error of constitutional dimension may have
contributedto the death sentence, at |eastwhere the allegation of error ispartly
based upon a decision of the United States Supreme Court or of this Court
rendered after the defendant's capital sentencing proceeding.’”

Id. at 463-64, 886 A.2d at 566, quoting Baker, supra, 389 Md. at 136, 883 A.2d at 921, in

turn guoting Evans, supra, 382 Md. at 279, 855 A.2d at 309.

Itis Evans' contention that the decisionsinWiggins v. Smith, 539 U.S. 510, 123 S.

Ct. 2527,156 L. Ed. 2d 471 (2003), Rompillav. Beard, 545 U.S. 374, 125 S. Ct. 2456, 162

L. Ed. 2d 360 (2005), and Miller-El v. Dretke, 545 U.S. 231,125 S. Ct. 2317,162 L. Ed. 2d

196 (2005) are new “interpretations” of relevant constitutional precedents, Wiggins and

Rompilla of Strickland v. Washington, 466 U.S. 668, 104 S. Ct. 2052, 80 L. Ed. 2d 674

(1984) and Miller-El of Batson v. Kentucky, 476 U.S. 79,106 S. Ct. 1712, 90 L. Ed. 2d 69

(1986), supporting hisargument that an error may have contributed to the imposition of his

sentence of death, and, therefore, require correction of that illegal sentence. In other words,

Evans contendsthat the death sentence he received, although legal whenimposed, is, in light

of thesedecisionsnow illegal. Accordingly, aRule 4-345 (a) motionisappropriate. | agree.
1.

At his 1992 resentencing, Evans’ counsel presented a mitigation case. It consisted
only of the testimony of six family members, the essence of which was that Evans grew up
in a stable and supportive family. No professionals were called to provide mitigating
evidence or an expert opinion with respect to Evans’ background or pre-criminal justice

systeminvolvement. Asidefrom testifyingthat theyloved him and hoped that hislifewould
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be spared, they painted a picture of a home-life and environment that was happy and stable
and of a family that was supportive of him. The testimony described family outings and
family dinners, playful children and nurturing and concerned parents, who guided them
through their young years. The testimony also reflected these relatives’ disbelief and
astonishment that Evans had not accepted this lifestyle and, instead, had rejected it and his
upbringing, favoring alife of drugs and viol ence.

In preparing the mitigation case they would present, counsd did not commission a
social history report to be prepared and, thus, none was prepared.  Although they retained
a mitigation specialist, she was not made a part of the defense team and was not asked to
conduct an investigation of Evans' background or family history. Asaresult, the mitigation
specialist conducted almost no investigation, she never met Evans and spoketo just afew of
hisfamily members. No one on the defense team, or on its behalf, reviewed, critically, the
pertinent social services records pertaining to Evans and, so, the picture painted by the
mitigation testimony was neither questioned nor critically analyzed.

This is to be contrasted with the investigation and preparation undertaken by new

counsel, after the Wigginsand Rompilla cases, discussed infra, were decided by the United

States Supreme Court.  Counsel retained a mitigation specialist and charged her with
conducting an investigation of Evans’ family and psychosocial history. Having received

her report, the findings of which were different from the picture painted by the mitigation



case presented at resentencing and, indeed, was in direct conflict with it,® counsel retained
the services of apsychologi4 to evaluate Evans. She concluded, after reviewing the social
history report prepared by the mitigation specialist, interviewing Evans and reviewing
records, that Evans met, and had done so since age 9, the criteriafor Post Traumatic Stress
Disorder, Chronic and Severe Depressive Disorder, and Generalized Anxiety Disorder,
which, after numerous missed opportunities to intervene, left Evans vulnerable to the
criminal forces on the City streets.

In Wigqins, the defendant was convicted of capital murder. Prior to his capital
sentencing proceeding, his attor neys unsuccessfully sought to bifurcate those proceedings,
intending to prove that Wiggins was not directly responsible for the victim’s death and, if

that failed, to present a mitigation defense. 539 U.S. at 515, 123 S. Ct. at 2532, 156 L. Ed.

3This isnot surprising. The mitigati on specialist interviewed Evans and twenty-
nine of hisfamily members, as well as a childhood friend and a one-time next door
neighbor. She spent some thirty hours interviewing Evans and collected and reviewed a
number of D.O.C.uments and records, school, medical and prison, relating to him. Asa
result the mitigation specialist produced a51 page report, with anine (9) page summary,
in which she concluded that Evans “grew up in atoxic household characterized by
chronic conflict, predictable violence, and hopeless despair.” Specifically, she reported
frequent and severe beating of Evans, during his childhood, by his father, abandonment
on two occasions, the absence of expressions of parental love or approval, that he was
singled out for harsh treatment, that he attempted suicide at age ten, for which he was
never treated and of which the family never spoke, that he was sexually assaulted when
he was eleven and verbally and physically harrassed at school and in the neighborhood
and that he was exposed to pervasive crime and violence in his neighborhood. In
addition, the mitigation specialist concluded that Evans and his family were adversely
impacted by a significant history of untreated mental-health and substance abuse
problems and violence.
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2d at 481. The motion to bifurcate was denied and, although counsel informed the jury in
opening statement that it would hear about Wiggins' “difficult” life,* id. at 515, 123 S. Ct.
at 2532, 156 L. Ed. 2d at 481, they did not produce, or attempt to produce, any such evidence.
Id. Indeed, despite proffering to the court the mitigation case it would have presented had
its bifurcation motion been granted, no evidence or information was offered as to Wiggins’

life history or family background.® 1d. at 515-16, 123 S. Ct. at 2532, 156 L. Ed. 2d at 481.

*In addition to mentioning that Wiggins had a clean record, counsel told the jury:
“You're going to hear that Kevin Wiggins has had a difficult life. It has not been easy
for him. But he’sworked. He'stried to be aproductive citizen, and he’s reached the
age of 27 with no convictions for prior crimes of violence and no convictions, period . . ..

| think that's an important thing for you to consider.” Wiggins v. Smith, 539 U.S. 510,
515, 123 S. Ct. 2527, 2532, 156 L. Ed. 2d 471, 481 (2003).

®> The Supreme Court was not at all sure that Wiggins s counsel “did ... focus
exclusively on Wiggins' s direct responsibility for the murder.” After referencing
counsel’ s opening gatement and noting specially that she did not “follow up” the proffer
with detailsof Wiggins' history, the Court observed:

“At the same time, counsel called a criminologist to testify that inmates

serving life sentences tend to adjust well and refrain from further violence

in prison - testimony with no bearing on whether petitioner committed the

murder by hisown hand. ... Far from focusing exclusively on petitioner’'s

direct respongbility, then, counsel put on a half-hearted mitigation case,

taking precisely the type of ‘shotgun’ approach the Maryland Court of

Appeals concluded counsel sought to avoid. ... When viewed in thislight,

the ‘strategic decision’ the state courts and respondentsall invoke to justify

counsel’ s limited pursuit of mitigating evidence resembles more a post hoc

rationalization of counsel’s conduct than an accurate description of their

deliberations prior to sentencing.”
Wiggins v. Smith, 539 U.S. 510, 526-27, 123 S. Ct. 2527, 2538, 156 L. Ed. 2d 471,
488(2003), quoting Wiggins v. State, 352 Md. 580, 609, 724 A. 2d 1, 15 (1999). Inthe
passage to which the Court referred, this Court stated:

“[Counsel] understood that some lawyers use what he regarded as a

‘shotgun approach, attacking everything and hoping that ‘ something

(continued...)
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The mitigation case proffered did not involve “any evidence of [Wiggins'] life history or
family background,” id. at 516, 123 S. Ct. at 2532, 156 L. Ed. 2d at 481, although the State
made funds available to investigate those matters. 1d. at 517, 123 S. Ct. at 2533, 156 L. Ed.
2d at 482. The proffer was simply that he had limited intellectual ability, a childlike
emotional state, exhibited no aggressive patterns, had a capacity for empathy and desired to
function in the world, all of which would be supported by psychological reports and expert
testimony. 1d. at 516, 123 S. Ct. at 2532, 156 L. Ed. 2d at 481. Wiggins w as sentenced to

death, and this Court, on direct appeal, affirmed. Wigqgins v. State, 324 Md. 551, 597 A.2d

1359 (1991), cert. denied, 503 U.S. 1007, 112 S. Ct. 1765, 118 L . Ed. 2d 427 (1992).
Seeking post-conviction relief, Wiggins argued that his trial counsel’s failure to
investigate hislife history or family background and then present mitigating evidence of his
dysfunctiond background was ineffective assigance of counsel. He relied primarily on
Strickland. Under that case, in order to proveineffective assistance of counsel, adefendant
must show that counsel’s performancewasdeficient, that it fell below an objective standard

of reasonableness defined by prevailing professional norms, and that this deficiency

*(...continued)
sticks.” He was not of that view, how ever, preferring to concentrate his
defense. He did not, therefore, have any detailed background reports
prepared, although funds may have been avail able for that purpose. He
expressed some concern that that kind of information might prove
counterproductive.”

Id. at 609, 724 A.2d at 15-16.
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prejudiced the def endant. Strickland, 466 U.S. at 687-688, 104 S. Ct. at 2064, 80 L. Ed. 2d
at 693.

Insupport of hisineffective assistance of counsel argument, Wiggins' post conviction
counsel presented expert testimony by aforensic social worker who “chronicled [Wiggins']
bleak life history.” 539 U.S.at 516, 123 S. Ct. a 2533, 156 L. Ed. 2d at 482. The testimony
wasfromthesocial history report, characterized by the Court as” elaborate,” 539 U.S. at 516,
123 S. Ct. at 2531, 156 L. Ed. 2d at 481, the social worker prepared from social service,
medical, school recordsand interviews with Wiggins and numerous family members, and it
provided “evidence of the severe physical and sexual abuse [Wiggins] suffered at the hands
of his mother and while in the care of aseries of foster parents.” 539 U.S. at 516, 123 S. Ct.
at 2533, 156 L. Ed. 2d at 482. Acknowledging the failure to investigate Wiggins' family
background or life history, trial counsel defended on the basis that, “well in advance of
trial,” they had decided, upon re-trial, to concentrate on “retrying the factual case,” 539 U.S.
at517,123 S. Ct. at 2533,156 L. Ed. 2d at 482, and disputing Wiggins’ direct responsibility
for the murder. 539 U.S. at 517, 123 S. Ct. at 2533, 156 L. Ed. 2d at 482. The trial court
denied post-conviction relief, concluding, “whenthe decision notto investigate ...isamatter
of trial tactics thereisno ineff ective assistance of counsel.” 539 U.S. at 517-518, 123 S. Ct.
at 2533, 156 L . Ed. 2d at 482.

This Court affirmed. Wiggins v. State, 352 Md. 580, 724 A.2d 1 (1999). It agreed

with the trial court that counsel’ s decigon to concentrate on principal ship was “ a deliberate,
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tactical decision.” 352 Md. at 608, 724 A.2d at 15. Moreover, the Court concluded that
Wiggins' trial counsel knew of Wiggins' unfortunate childhood; after all, they had available
to them the PSI report prepared by Parole and Probation and the social services report that
detailed, albeit not as graphically asthepetitioner ssocial worker' ssocial history, instances
of physical and sexual abuse, an alcoholic mother, foster care placements and borderline
retardation. Thus, the Court stated that “counsel did investigate and were aware of
[Wiggins'] background.” 352Md. at 610, 724 A.2d at 16. Therefore, it reasoned, Wiggins'
counsel “made areasoned choice to proceed with w hat they thought w astheir best defense.”
352 Md. at 610, 724 A.2d at 16.

The United States District Court for the District of Maryland granted relief on
Wiggins' federal habeas petition, holding that Maryland’'s rejection of his ineffective
assistance of counsel claim was an unreasonable applicaion of clearly established federal

law. Wigqgins v. Corcoran, 164 F. Supp. 2d 538, 557 (D. Md. 2001). The Fourth Circuit

Court of Appeals reversed, holding that trial counsel’s strategic decision to focus on
establishing that Wiggins was not directly responsible for the murder was a reasonabl e one.

Wiggins v. Corcoran, 288 F.3d 629, 639-640 (4th Cir. 2002). The United States Supreme

Court reversed. It held that the actions of Wiggins' counsel at sentencing violated his Sixth
Amendment right to effective assigance of counsel. 539 U.S. at 519, 123 S. Ct. at 2534, 156
L. Ed. 2d at 483.

In the Supreme Court, Wiggins complained, as had Strickland, about his counsel’s
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decisionto limit their investigation of the availability of mitigation evidence. The Supreme
Court held that trial counsel’ s decision not to expand their invegigation beyond the PSI and
DSS records, records of which they were already aware, “fell short of the professional
standards that prevailed in Maryland...” - standard practice, at that time was to prepare a
social history report, Wiggins, 539 Md. at 524, 123 S. Ct. at 2536, 156 L . Ed. 2d at 486, -
and the scope of theinvestigation they undertook was unreasonabl e in light of what the DSS
recordsreveal ed about Wiggins' mother’ s alcoholism, her treatment of him and hissiblings,
his foster care placements, emotional difficulties, etc., and the fact that counsel had
uncovered no evidenceindicating that amitigation case would be, or could be, unproductive.
539 U.S. at 525, 123 S. Ct. at 2537, 156 L. Ed. 2d at 487. Indeed, the Court was satisfied
that the record of the sentencing proceeding, because it demonstrated that counsel never
abandoned mitigation as a tactic and, in fact, put one on, albeit a “half hearted” attempt,
“underscore[d] the unreasonableness of counsel's conduct by suggesting that their failure to
investigate thoroughly resulted from inattention, not reasoned strategic judgment.” Id. at
526, 123 S. Ct. at 2537, 156 L. Ed. 2d at 487.

This Court did not escape the Supreme Court’scriticism. Infact, we were reminded
that the reasonableness of an attorney’s investigation can not be determined by assessing,
alone, what the attorney knows; a reviewing court needs also to consider, and determine,
whether the known information would lead areasonable attorney to investigate further, and

that “Strickland does not establish that a cursory investigation automatically justifies a
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tactical decision with respect to sentencing srategy.” 1d. at 527,123 S. Ct. at 2538, 156 L.
Ed. 2d at 488. Accordingly, the Court admonished:

“The Maryland Court of Appeals'application of Strickland' s governing legal
principleswas objectivelyunreasonable. Though the state court acknowledged
petitioner's claim that counsel'sfailureto prepare asocial history ‘did not meet
the minimum standards of the profession,” the court did not conduct an
assessment of whether the decision to cease all investigation upon obtaining
the PSI and the DSS records actually demonstraed reasonable professional
judgment. ... The stae court merely assumed that the investigation was
adequate. In light of what the PSI and the DSS records actually revealed,
however, counsel chose to abandon their investigation at an unreasonable
juncture, making a fully informed decision with respect to sentencing strategy
impossible. The Court of Appeals’ assumption that the investigation was
adequate ... thusreflected an unreasonabl e application of Strickland. 28 U.S.C.
§ 2254(d)(1). As a result, the court's subsequent deference to counsel's
strategic decision not ‘to present every conceivable mitigation defense,” ...
despite the fact that counsel based this alleged choice on what we have made
clear wasan unreasonableinvegigation,wasal so objectively unreasonable. As
we established in Strickland ‘strategic choices made after less than complete
Investigation arereasonabl e precisely to the extent that reasonable professional
judgments support the limitations on investigation.’”

Id. at 527-28, 123 S. Ct. at 2538-39, quoting Wigains, 352 Md. at 609-610, 724 A.2d at 16

and Strickland, 466 U.S. at 690-691, 104 S. Ct. at 2066, 80 L. Ed. 2d at 695.

Further, the Supreme Court determined that this Court had misapplied the standards
articulated in Strickland. 539 U.S. at 527, 123 S. Ct. at 2538, 156 L. Ed. 2d at 488. While
cautioningthat itsdecisiondid not mean that Stricklandrequired counsel to investigate every
conceivable line of mitigating evidence no matter how unlikely the effort would beto assist
thedefendant at sentencing, and that Stricklanddoesnot require counsel to presentmitigating

evidence at sentencing in every case, the Supreme Court re-asserted the principle that
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strategic choices madeafter lessthan complete investigation arereasonable only to the extent
that reasonabl e professional judgmentssupport the limitationson investigation. 539 U.S. at
533, 123 S. Ct. at 2541, 156 L. Ed. 2d at 492. It held, ultimately, that “[i]n deferring to
counsels’ decision not to pursue a mitigation case despite their unreasonable investigation,
the Maryland Court of Appeals unreasonably applied Strickland.” 539 U.S. at 534, 123 S.
Ct. at 2542, 156 L. Ed. 2d at 492

In addition, the Supreme Court concluded that counsels’ failure to investigate and,
then, present mitigating evidence prejudiced Wiggins to the extent that a jury, confronted
with such evidence, may havereturned a different sentence. 539 U.S. at 536, 123 S. Ct. at
2543, 156 L. Ed. 2d at 494.

Rompilla is also pertinent on the question of the specific application to defense
counsel of the reasonable competencestandardrequired by the Sixth Amendment, 545 U.S.
374, 377, 125 S. Ct. 2456, 2460, 162 L. Ed. 2d 360, 369, and instructive, asit teaches, inter
alia, that more is required of counsel by way of investigating the possibility of mitigating
evidencethan simply interviewing and relying onthedefendant and hisfamily members. 545
U.S. at 381-82, 125 S. Ct. 2456, 2462-63, 162 L. Ed. 2d at 372. There, the Supreme Court
held “that even when a capital defendant's family members and the defendant himself have
suggested that no mitigating evidence is available, his lawyer is bound to make reasonable
efforts to obtain and review material that counsel knows the prosecution will probably rely

on asevidence of aggravation at the sentencing phaseof trial.” Id. at 377,125 S. Ct. at 2460,
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162 L. Ed. 2d at 369.

To oppose the evidence presented by the State to justify the death sentence it sought
against the defendant - proof of the aggravating factorsthat the murder was committed in the
course of another felony and by torture and that the defendant’ s significant history of felony
convictionsindicated the use or threat of violence - counsel for Rompilla offered relatively
brief testimony by five of the defendant’s family members. Those witnesses argued, in
effect, for reasonable doubt, and begged the jury for mercy, on the bass of their bdief that
the defendant was innocent and a good man, and, in the caseof his 14-year-old son, that he
loved his father and would visit him in prison. Although the jury found the latter to be a
mitigating factor, along with rehabilitation being possible, it sentenced the defendant to
death. 545 U.S. at 378, 125 S. Ct. at 2460-61, 162 L. Ed. 2d at 370.

In preparing their mitigating case, trial counsel consulted three sources: Rompilla, his
family members and three mental health workers. They got little, if anything, of substance
from Rompilla regarding his background, who responded to questions concerning his
schoolingand childhood by saying they were“normal,” except for hisdropping out of school
in the 9th grade and, in some instances, by sending counsel off on false leads. 545 U.S. at
381, 125 S. Ct. at 2462, 162 L. Ed. 2d at 371-372. Similarly, little of substance was
developed by the family members. Although counsel deveoped a rapport with them,
counsel did not have the feeling that they knew Rompilla that well, since he spent a great

deal of time incarcerated. And, “because the family was ‘coming from the position that
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[Rompilla] was innocent ... they weren't looking for reasons for why he might have done
this’” 545 U.S. at 382, 125 S. Ct. at 2463, 162 L. Ed. 2d at 372. The three mental health
witnesses, likewise, revealed “nothing useful.” 545U.S. at 382, 125 S. Ct. at 2463, 162 L.
Ed. 2d at 372. Trial counsel did not consult school records, records of Rompilla’ s juvenile
and adult incarcerations, police reports available during pre-trial discovery, or anything that
might havereflected that Rompilla had adependence on dcohol. 545 U.S. at382, 125 S. Ct.
at 2463, 162 L. Ed. 2d at 372.

The post-conviction court rejected Rompilla’s clams that his trial counsel had
rendered ineffective assistance by their failureto investigate and then present, at sentencing,
mitigation evidence concerning Rompilla’'s childhood, mental capacty, health, and
alcoholism. 545 U.S. at 378,125 S. Ct. at 2461, 162 L. Ed. 2d at 370. On the contrary, it
held that the trial counsel had done enough to investigate the possibilities of a mitigation

case. The Supreme Court of Pennsylvania agreed and affirmed. Commonwealth v.

Rompilla, 539 Pa. 499, 653 A .2d 626 (1995). The Federal District Court granted habeas
relief, finding ineffective assistance of counsel. Trial counsel, the court determined, in
preparing the mitigation case, had f ailed to investigate “ pretty obvious signs” that Rompilla
had a troubled childhood and suffered from mental illness and alcoholism, and ingead had
relied unjustifiably on Rompilla's own description of an unexceptional background. 545
U.S. at 379, 125 S. Ct. a 2461, 162 L. Ed. 2d at 370. The Third Circuit Court of Appeals

reversed, concluding that there was nothing unreasonabl e about the State Supreme Court’s
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application of Strickland, opining that defense counsel, who had attempted to uncover

mitigationevidencefrom Rompilla, certain family members, and three mental health experts,

Rompillav. Horn, 355 F.3d 233 (3rd Cir. 2004), had gone far enough and done enough. 355
F.3d at 252.

The Supreme Court granted certiorari and reversed. Itheld that, even when a capital
defendant and his family members have suggested that no mitigating evidence is available,
his lawyer is bound to mak e reasonable efforts to obtain and review material that counsel
knows the prosecution will probably rely on as evidence of aggravation at the trial’s
sentencing phase. 545 U.S. at 385-386, 125 S. Ct. at 2465, 162 L. Ed. 2d at 374-375. Thus,
Rompilla’s counsels’ failure to examine a court file on Rompilla's prior rape and assault
conviction, acrime similar to the one with which he was charged, was deficient. 545 U.S.
at 385-386, 125 S. Ct. at 2465-2466, 162 L. Ed. 2d at 375.

Further,

“In]o reasonabl e lawyer would forgo examination of thefile thinking he could

do as well by asking the defendant or family relations whether they recalled

anything helpful or damaging in the prior victim's testimony. Nor would a

reasonable lawyer compare possible searches for school reports, juvenile

records, and evidence of drinking habits to the opportunity to take alook at a

file disclosing what the prosecutor knows and even plansto read fromin his

case. Questioning afew more family members and searching for old records

can promise less than looking for a needle in a haystack, when alawyer truly

has reason to doubt there is any needle there.”

545U.S. at 389, 125 S. Ct. at 2467, 162 L. Ed. 2d at 376-377.

The majority asserts that Wiggins and Rompilla are a mere re-applications of
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Strickland to the facts of those cases, and, as such, are not new interpretations of a
Constitutional principle. . Md.at _, , A2dat_, , [slipop.at8,9]. Tothe
majority, those cases apparently aremere error correction, having asolutely no precedential
value and informing not one future review of ineffective assistance of counsel, even when
they are directly on point. Matter-of-factly, therefore, the majority dismisses Wiggins and
Rompilla, and especially their analysis:

“Nothing in Wiggins or Rompilla changed, in any way, those standards
adoptedin Strickland. The Wiggins Court expresslyrelied on and applied the
Strickland standards and simply concluded, based on itsview of the factual
record in that case, that, given the information they had regarding Wiggins's
childhood, counsel’s failure to broaden the scope of their investigation into
possible mitigating factors in a death penalty case was both deficient and
prejudicial under the Strickland standards. Indeed, the Court began its
discussion of the ineffective assistance claim by expressly noting that ‘[w]e
established the legal principlesthat govern claims of ineffective assistance of
counsel in Strickland v. Washington . ..." Wigqgins v. Smith, supra, 539 U.S.
at 521, 123 S. Ct. & 2535, 156 L. Ed. 2d at 484.

* * *

“Like in Wigqgins, the Rompilla Court expressly applied the standards
enunciated in Strickland to find deficient and prejudicial performance by
counsel. No new or different interpretation of Strickland was announced.

Indeed Justice O’ Connor, the author of the Opinion in Strickland, noted in
Rompilla that the decision ‘simply applies our longstanding case-by-case
approach to determining whether an attorney’s performance was
unconstitutionally deficient under Strickland v. Washington....” (O’ Connor,
J., Concurring).”

.at_,  A.2dat__ (slipop.at8-9).°

®Thisis the only basis on which the majority rejects the applicability of Rule 4-345

(a) to this case. The majority offers no other analysis, nor does it address, or even
(continued...)
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To be sure, neither Wiggins nor Rompilla purports to change the established legal

principlesgoverning ineffective assistance of counsd claims announcedin Strickland. See

Wiggins, 539 U. S. at 521, 123 S. Ct. at 2535, 156 L. Ed. 2d at 484; Rompilla, 545 U. S. at
380, 125 S. Ct. at 2462, 162 L. Ed. 2d at 371. They are, indeed, concerned, and seriously
so, with not simply theapplication of the principlesw ell established in Strickland, and sought
to be clarified by its progeny, but with the proper and reasonable application of those
principles. Thus, these cases are not mere error correction or exercisesin futility.’
Federal habeas review is permitted, in fact, only when the federal law as to which

review is sought is “clearly established” by Supreme Court precedents at the time the state

8(...continued)
acknowledge, whether the Supreme Court’ s determination that this Court, in Wiggins,
and the Pennsylvania Supreme Court, in Rompilla, had “objecti vely unreasonably”
applied Strickland, could impact other cases in which that very issue may have been, or
could have been, raised.

"It is worth reminding ourselves of what the Wiggins' Court emphasized with
regard to the responsibility of the reviewing court when the adequacy of investigation is
at issue:

“In assessing the reasonableness of an attorney’s investigation ... a court

must consider not only the quantum of evidence already known to counsel,

but also whether the known evidence would lead a reasonable attorney to

investigate further. Even assuming [counsel] limited the scope of their

investigation for strategic reasons, Strickland does not establish that a

cursory investigation automatically justifies a tactical decision with respect

to sentencing drategy. Rather, areviewing court must consder the

reasonableness of the investigation said to support that strategy.”

539 M d. at 527, 123 S. Ct. at 2538, 156 L. Ed. 2d at 488, citing Strickland, 466 U.S. at
691, 104 S. Ct. at 2066, 80 L. Ed. 2d at 695.
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court decisionisfiled. 28 U. S. C. § 2254 as amended by the “ Antiterrorism and Effective
Death Penalty Act of 1996.” The Court madeclear, inWiggins, the scope of that provision:

“In order for a federal court to find astate court’ s application of our precedent

‘unreasonable,” the state court’s decigon must have been more thanincorrect

or erroneous. ... The state court’s application must have been ‘objectively

unreasonable.’”

Wigagins, 539 U. S. at 520-21, 123 S. Ct. at 2535, 156 L. Ed. 2d at 484.

Having granted certiorari to review the application of “clearly established Federal
law” as it had determined it, and having decided that the state court had applied the law
objectively unreasonably, | would be surprised, and | suspect the Supreme Court would be
more so, to learn that a state court found previoudy to have misapplied the “clearly
established Federal law,” wasnot expected to consider the decision so concluding, and apply
it in cases, involving the same issue, that arise subsequently, and that neither are the many

other state courts that will be called on to apply it. After all, the point of appellate review

isto instruct bench and bar as to the law and to provide precedents that they must follow.

828 U.S.C. § 2254 (d), provides:

“(d) An application for awrit of habeas corpus on behalf of apersonin
custody pursuant to the judgment of a State court shall not be granted with
respect to any claim that was adjudicated on the meritsin State court
proceedings unless the adjudication of the claim-

“(1) resulted in a decision that was contrary to, or involved an unreasonable
application of, clearly established Federal law, asdetermined by the
Supreme Court of the United States; or

“(2) resulted in a decision that was based on an unreasonable determination
of the factsin light of the evidence presented in the State court proceeding.”
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It makes no sense, not to mention that it trivializes, | believe, the Supreme Court’s review
function, to permit a court that has been educated as to the proper application of a well-
established legal precedent of the Supreme Court, one that the Court has determined has been
misapplied“ objectively unreasonably,” to avoid having to apply that precedent onthe merits,
when theissue to which it relatesisraised in the context of a proceeding, sanctioned by that
court, inthisingance, whether to consider illegal sentencesor to provide other discretionary
relief, simply because the error, the effect of which isjust as prejudicial, is not characterized
asa‘“new interpretaion” of that Supreme Court precedent. | am sorry, but to me, pointing
out that a particular interpretation, and, therefore, application, of a precedent is“objectively
unreasonable,” has the same feel and effects the same result, if it does not amount to the
same thing.

In Wigqins, where counsel purported to be pursuing a strategy that did not include
mitigation, presenting only a“half hearted” case and neglecting to do asocial history report,
this Court wasinstructed that deferral to counsel’ s tactical decision relating to mitigation was
objectively unreasonable because available information made it reasonable for counsel to
have conducted more of aninvestigation and the Court wasrequired, before deferring to the
counsel’ s decison, to evaluate the knowledge counsel had with that in mind. In this case,
counsel presented amitigation case, albeit, it was not aparticularly strongone. They too did
not do asocial history report, accepting, intotal, the representations and assurances of Evans

and hisfamily members as to the accuracy of the picture that they “ painted” for the jury. If
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there was a deficiency in performance in Wiggins, where the mitigating case, if apriority at
all, was only secondary, there certainly was a deficiency in this case, where the mitigation
case, such asit was, was presented and it was the defense’ s primary focus. Thisisespecially
the case in light of Rompilla’'s recognition, and teaching, that counsel’s investigative
responsibilitiesextend beyond, and are not co-extensve with, what he or shelearnsfrom the
client and hisor her family. 545 U.S. at 383, 125 S. Ct. at 2463, 162 L. Ed. 2d at 373.

This latter point is critically important, as this case and Rompilla demonstrate:
presenting a mitigation case without an adequate and full investigation, or without
considering how what is presented can be used against the defendant and whether it may
have the opposite ef fect, very well may aggravate, rather than mitigate, thedefendant’ s case.
As Evans points out, the prosecution all but adopted the picture Evans’ mitigation case
painted, telling the jury, agreeing with Evans, that his family was “a wonderful group of
people,” “an excellent support system,” who “brought him up right.” Proceeding from that
premise, it made the point that, viewed from that perspective, Evans actions were
aggravated, “after all, they were always there, always there. Anytime he walked over and
asked for help, he had hdp.”

Wigginsand Rompillaare constitutional decisions that can be, and logically should

be, applied in connection with a Rule 4-345 (a) motion to challenge an illegal sentence
Both holdings establish the boundaries of reasonable application in which areviewing court,

evaluating Strickland claims, must confine its analysis. They make clear tha any sentence
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that is the result of an “objectively unreasonable” application of the guiding principles,
clearly established ones announced by the Supreme Court, isillegal and thus reversible.
3.
A similar analysis applies to Evans' jury impanelment argument. Evans was tried

in 1984, prior to thedecision in Batson v. Kentucky, 476 U.S. 79, 106 S. Ct. 1712, 90 L. Ed.

2d 69 (1986). His jury consisted of ten whites and two African-Americans, exclusive of
alternates, of which there were two, one white and the other African-American. Although
only 31% of the jury pool were African-American, the prosecution used 80% of its
peremptory strikesto exclude African-Americansfromthejury venire. When, at the end of
jury selection, the prosecutor’ s use of his peremptory strikes was challenged, he responded
by indicating that he had exercised hisstrikeson thebasis of thevenireperson’ s*background,
age, occupation, what was learned during voir dire at the bench and in open court.”

Although the trial court denied Evans' objection, it subsequently acknowledged, and, in
effect, endorsed, thatthe prosecutor’s strikesmay have been raced-based, noting“it’ slogical
to presume that perhaps [the prosecutor] was trying to get ajury which roughly reflects the
composition of a cross-section of the county.” Thisisconsigent with what the prosecutor
told the trial court with regard to the racial composition of the County, “that 22% of the
county population wasAfrican American andthree of thejurors- two regularjurorsand one
alternate - were black, which constituted 21.4% of the panel.” The trial transcript reflects

that the prosecutor only questioned oneof the eight African-Americans he struck and that he
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did not strike similarly situated white jurors.

A similar pattern wasevident in Miller-El I1. There, DallasCounty prosecutors used
10 of their 14 peremptory strikes to strike black jurors, in the process striking 91 % (10 of
11) of the eligible, qualified black venire members during jury selection for petitioner
Miller-El'’ scapital murder trial. 545 U.S. at 241, 125 S. Ct. at 2325, 162 L. Ed. 2d at 214.

Miller-EI’ s objection under Swain v. Alabama, 380 U.S. 202, 85 S. Ct. 824, 13 L.Ed. 2d 759

(1965), the predecessor to Batson, was overruled, and he was convicted, the trial court
finding no systemic exclusion of blacks. 545 U.S. at 236, 125 S. Ct. at 2322, 162 L. Ed. 2d
at211. After Batson was decided, Miller-El’ s objection was reviewed in light of that
case, but thetrial court found that the strikeswere race-neutral and that no racially motivated
strikesoccurred. That decison was affirmed by the Texas Court of Criminad Appeals, the

federal district court denied Miller-El habeasrelief, Miller-El v. Johnson, Civil No. 3:96-

CV-1992-H (N.D. Tex., June 5, 2000), and the Fifth Circuit affirmed that decision. The
Supreme Court granted certiorari and reversed. 545 U.S. at 237,125 S. Ct. at 2323, 162 L.
Ed. 2d at 212. Focusing on, as Evans characterizesit, “the strong statistical disparity in the
State’ s use of peremptory strikes against African Americans,” the Court noted:

“Thenumbersdescribingthe prosecution’suse of peremptoriesareremarkable.
Out of 20 black members of the 108-person venire panel for Miller-El's trial,
only 1 served. Although 9 were excused for cause or by agreement, 10 were
peremptorily struck by the prosecution. Id. [Miller-El v. Cockrell, 537 U.S.
322, 331, 123 S. Ct. 1029, 1036, 154 L. Ed. 2d 931, 946 (2003)]. ‘The
prosecutors used their peremptory strikes to exclude 91% of the eligible
African-Americanveniremembers.... Happenstanceisunlikely to producethis
disparity.’ 1d., at 342, 123 S. Ct. 1029.”
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545 U.S. at 240-41, 125 S. Ct. at 2325, 162 L. Ed. 2d at 214. The Court also was guided
by the circumstances surrounding each strike, including the disparity of treatment of African
American and white venire members. The extensive comparativeanalysisundertaken by the
Court, seeid. at 545 U.S. at 239-252, 125 S. Ct. at 2325-32, 162 L. Ed. 2d at 213-221, made
this fact evident and caused it to note that some of the proffered explanations for striking
African Americans applied with equal force to some of the white venirememberswho were
not challenged. The Court concluded: “[i]f a prosecutor’s proffered reason for striking a
black panelist appliesjust aswell to an otherwise-similar nonblack who ispermitted to serve,
that is evidence tending to prove purposeful discrimination.” 1d. at 241, 125 S. Ct. a 2326,
162 L. Ed. 2d at 215. Another circumstance determined to be significant was whether the
prosecutor engaged, during voir dire, in meaningful voir dire on the “post hoc” reason for a
strike; if he or she did not, the Court concluded, that wasan indicia of implausibility. Id. at
244,125 S. Ct. at 2328, 162 L. Ed. 2d at 217. Finally, the Court looked to see, and found,
evidenceof past discrimination by the prosecutor’ soffice. 1d. at 253-265, 125 S. Ct. at 2332-
2339, 162 L. Ed. 2d at 222-229.

Every aspect of thisanalysis applies to Evans’ case, in spades. Statistically, the
numbers are as “remarkable” The applicability of the explanations for striking blacks to
some of the non-challenged whitesisjust asevident. Thedearth of the voir direin relation
to the®post hoc” explanationsisjust aslacking. Inthiscase, however, thereisthe, at least,

tacit, finding by the trial court that the strikes were race-based. That it may have seen this
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finding as benign does not matter; it buttresses the case for error and, thus, illegal sentence
review.

The majority respondsto Miller-El asit does to Wiggins and Rompilla, that it makes

Nno new pronouncement, it isnot anew interpretation, simply an application of Batson. This

case is an habeas case and, therefore, was decided under 28 U.S.C. § 2254, see supra note

8 at 21. As such, what | said in support of the applicability of Wiggins and Rompillato a

Rule 4-345 (a) review applies equally to thiscase. | will add what Evans notes as to the

significance of habeas cases, a comment that also applies to the Wiggins and Rompilla

discussion:

“The import of the Court’s decision is underscored by the fact that Miller-El
obtained relief on federal habeas review, which is subject to a deferential
standard under which ‘factual determinations by state courts are presumed
correct absent clear and convincing evidence to the contrary,” and factual
determinationswill not beoverturned ‘ unlessobjectively unreasonablein light
of the evidence presented in the state-court proceeding.’”

(Quoting Miller-El |, 537 U.S. at 324, 123 S. Ct. at 1041, 154 L. Ed. 2d at 952).

B.
Maryland Code (2001, 2006 Cum. Supp.) 8§ 7-102 of the Criminal Procedure Article
provides:

“(a) Subject to subsection (b) of this section, §8§ 7-103° and 7-104*" of this

*Maryland Code (2001, 2005 Supp.) § 7-103 of the Criminal Procedure Article
provides, as relevant:
“§ 7-103. Number and time of filing of petitions
“(a) For each trial or sentence, a person may file only one petition for relief under
(continued...)
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subtitle and Subtitle 2 of thistitle, a convicted person may begin a proceeding
under thistitle in the circuit court for the county in which the conviction took
place at any time if the person claims that:

“(1) the sentence or judgment was imposed in violation of the
Constitution of the United States or the Constitution or laws of the
State;

“(2) the court lacked jurisdiction to impose the sentence;

“(3) the sentence exceeds the maximum allowed by law; or

“(4) the sentence is otherwise subject to collateral attack on a ground
of alleged error that would otherwise be available under a writ of
habeas corpus, writ of coram nobis, or other common law or statutory
remedy.

“(b) A person may begin aproceeding under thistitleif:
“(1) the person seeks to set aside or correct the judgment or sentence;
and
“(2) the alleged error has not been previously and findly litigated or
waived in the proceeding resulting in the conviction or in any other
proceeding that the person has taken to secure relief from the person's
conviction.”

Our approach to petitions to reopen post conviction proceedings under this provision

was most recently highlighted in Gray v. State, 388 Md. 366, 879 A.2d 1064 (2005). In

Gray, the defendant had been convicted of second-degree murder and use of a handgun in

the commission of aviolentcrime. 388 Md. at 368, 879 A.2d a 1065. Hefiled a “Petition

%(...continued)
thistitle.”

Maryland Code (2001, 2005 Supp.) § 7-104 of the Criminal Procedure Article
provides, as relevant:

“8§ 7-104. Reopening postconviction proceeding

“The court may reopen a pogconviction proceeding that was previously concluded

if the court determines that the action isin the interests of justice.”

-29-



to Reopen Post Conviction Proceedings’ pursuant to 8§ 7-104 of the Criminal Procedure
Article. 388 M d. at 369, 879 A.2d at 1065. Thetrial court denied the petition, finding it not
to bein theinterest of justice to do so. 388 Md. at 369, 879 A.2d at 1065. Afterthe Court
of Special Appeals affirmed that decision, Gray v. State, 158 Md. App. 635, 857 A.2d 1176
(2004), this Court granted certiorari to determine whether the Circuit Court was required to
provideawritten statement supporting itsdenial of relief. 388 Md. at 369, 879 A.2d at 1065.

In holding that no such statement was required by the Circuit Court, we explained that
§7-104 allowsacourt to reopen apost-conviction proceeding that was previously concluded,
“*if the court determines that the action is in the interests of justice.”” 388 Md. at 382, 879
A.2d at 1073, citing § 7-104 (emphasis removed). That requires the exercise of discretion.
Therefore, in analyzing whether atrial court’ sdenial of apetition to reopen apost conviction
proceeding was an abuse of discretion, we explained:

“Abuse of discretion is one of those very general, amorphous terms that

appellate courts use and apply with great frequency but which they have

defined in many different ways. . .. [A] ruling reviewed under an abuse of

discretion standard will not be reversed simply because the appellate court

would not have made the same ruling. The decision under consideration has

to bewell removed from any center mark imagined by the reviewing court and

beyond the fringe of what that court deems minimally acceptable. That kind

of distance can arise in a number of ways, among which are that the ruling

either does not logically follow from the findings upon which it supposedly

rests or has no reasonabl e relationship to its announced objective. That, we

think, isincludedwithin the notion of untenable grounds, violative of fact and
logic, and against the logi c and effect of facts and inf erences before the court.”

388 Md. at 383-384, 879 A.2d at 1073-1074, citing Dehn v. Edgecombe, 384 Md. 606, 628,

865 A.2d 603, 616 (2005) (Emphasis added, internal quotations omitted).
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The majority acknowledges that this standard should be applied to Evans' motion to
reopen the 1995 post-conviction proceeding. _ Md.at__,  A.2dat__ [slipop.at11-12].

The majority then statesthat, because Wiggins, Rompilla, and Miller-El Il were not abuse

of discretion cases, their mandates do not apply to an abuse of discretion evaluation in the
casesubjudice = Md.at_, A.2dat__ [slipop. at 12].

| cannot agree. The petitioner does not assert that Wiggins, Rompilla, and Miller-El

Il are abuse of discretion cases, and 8§ 7-104 does not require that the precedents relied upon
be abuse of discretion cases. Evans’ pointis that, giventhe three Supreme Court decisions,
albeit rendered on habeas review, where a decision on the merits had to be made, this Court,
on itsreview of thetrial court denialsin this case, could conclude, and should so conclude,
that the trial court abused its discretion.

In Wiggins and Rompilla, the Supreme Court held that this Court and the Supreme
Court of Pennsylvania, respectively, had objectively and unreasonably applied itsholdingin
Strickland. 539 U.S. at 527, 123 S. Ct. at 2538, 156 L. Ed. 2d at 488. The Court drew the
same conclusion with regard to the Texas Court of Criminal Appeals application of its
holding in Batson. Those are definitive rulings by the Supreme Court, made only after
determiningthat itswell established precedent was not, apparently, so well understood as to
be applied reasonably, even if incorrectly and erroneously. | am surprised to learn that
Supreme Court decisionsmay be disregarded whenever the standard to be applied by atrial

court is discretionary, that even when properly and timely raised, they summarily can be
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rejected as applicable, even beforethe trial court undertakes an, and, theref ore, without any,
analysis specific to the case or factsand circumstances. |In fact, at the least, some level of
case specific analysismust be madeif thetrial court isto exercise discretion; unlessthe court
considers the argument on the merits, in light of the facts of the defendant’ s case, it cannot
properly and logically exercise discretion. Just as important, such an andysis should be
required so that any review by this Court of the issue is meaningful.

Unless an analysis on the merits is required and this Court seriously reviews the
discretionary decision, we pay only lip serviceto the availability of the remedy of reopening
postconviction proceedings, and what | lamented earlier is absolutely true

“It makes no sense, not to mentionthatit trivializes, | believe, the Supreme
Court’s review function, to permit a court that has been educated as to the
proper application of awell-established legal precedent of the Supreme Court,
one that the Court has determined has been misapplied ‘objectively
unreasonably,” to avoid having to apply that precedent on the merits, when the
issueto whichit relatesisraised in the context of a proceeding, sanctioned by
that court, in thisinstance, whether to consider illegal sentences or to provide
other discretionary relief, simply because the error, the effect of which isjust
as prejudicial, is not characterized asa ‘ new interpretation’ of that Supreme
Court precedent. | am sorry, but to me, pointing out that a particular
interpretation, and therefore, application, of a precedent is ‘objectively
unreasonable,’ has the same feel and effects the same reault, if it does not
amount to the same thing.”

C.

Evans, in No. 124, claamsthat United States v. Armstrong, 517 U.S. 456, 116 S. Ct.

1480, 134 L. Ed. 2d 687 (1996), mandates that he be entitled to discovery in order

appropriately and effectively to present his selective prosecution claims. The majority, in
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turn, holdsthat thereisnosuch mandate.  Md.at  A.2dat__ [slip op. at 63]. | disagree.

In Armstrong, the Supreme Court considered the showing that adefendant must make
to be entitled to discovery on a claim that the prosecuting attorney singled him out for
prosecutionbased onrace. 517 U.S. a 458, 116 S. Ct. at 1483, 134 L. Ed. 2d at 694. Crucial
to Armstrong’s claim was the theory that the government had declined to prosecute
defendants of other races that were similarly situated. 517 U.S. at 458, 116 S. Ct. at 1483,
134 L. Ed. 2d at 694.

Armstrong and acolleague had been arrested for conspiring to possess with the intent
to distribute more than 50 grams of cocaine base (crack), conspiring to distribute the same,
and for federal firearmsoffenses. 517 U.S. at 458, 116 S. Ct. at 1483, 134 L. Ed. 2d at 694-
695. In response to the indictment, Armstrong filed a motion for discovery, alleging
selective prosecution based on race. 517 U.S. at 459, 116 S. Ct. at 1483, 134 L. Ed. 2d at
695. The allegation gated that in every one of the 24 cases that contained similar charges
asthe ones brought against Armstrong, the defendant wasblack. 517 U.S. at 459, 116 S. Ct.
at 1483, 134 L. Ed. 2d at 695. The District Court granted the motion, instructing the
government to produce information regarding the criteria for deciding when to prosecute
cases in which it had charged both firearms and cocaine offenses. 517 U.S. at 459, 116 S.
Ct. at 1484, 134 L. Ed. 2d at 695. When the government refused to comply, the District
Court dismissed the case, and the Ninth Circuit Court of Appeals af firmed.

In reversing, the Supreme Court held:
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“The requirements for a sel ective-prosecution claim draw on ‘ordinary equal

protection standards.” . . . The claimant must demonstrate that the federal
prosecutorial policy ‘had a discriminatory effect and that it was motivated by
a discriminatory purpose.’ . .. To establish a discriminatory effect in a race

case, the claimant must show that similarly situated individuals of a different
race were not prosecuted.”

517 U.S. at 465, 116 S. Ct. at 1487, 134 L. Ed. 2d at 699 (citations omitted).
Moreover,

“Having reviewed the requirementsto prove asel ective-prosecutionclaim, we
turn to the showing necessary to obtain discovery in support of such a clam.
If discovery is ordered, the Government must assemble from its own files
documentswhich might corroborate or refutethe defendant'sclaim. Discovery
thusimposes many of the costs present w hen the Government must respond to
aprimafacie case of selective prosecution. It will divert prosecutors'resources
and may disclose the Government's prosecutorial strategy. The justifications
for arigorous standard for the elements of a selective-prosecution claim thus
require a correspondingly rigorous standard for discovery in aid of such a
clam.”

517 U.S. at 468, 116 S. Ct. at 1488, 134 L. Ed. 2d at 701.

In discussing of what a correspondingly rigorous standard for discovery should
consist, and the test for such a showing, “colorable basis’” or “substantial threshold
showing,” employed by the Courts of Appeals, the Supreme Court remarked:

“The Court of Appeals held that a defendant may establish a colorable basis

for discriminatory effect without evidence that the Government has failed to

prosecute others who are similarly situated to the defendant. . . . We think it
was mistaken in this view.

* * % %

“In the present case, if the claim of selective prosecution were well founded,
it should not have been an insuperabl e task to prove that persons of other races
were being treated differently than respondents. For instance, respondents
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could haveinvestigated whether similarly situated persons of other raceswere
prosecuted by the State of California and were known to federal law
enforcement officers, but were not prosecuted in federal court. We think the
required threshold-a credible showing of different treatment of similarly
situated persons-adequately balances the Government's interest in vigorous
prosecution and the defendant's interest in avoiding selective prosecution.”

517 U.S. at 469-470, 116 S. Ct. at 1488-1489, 134 L. Ed. 2d at 701-702 (citations omitted).
Therefore, under Armstrong, a credibleshowing of different treatment of similarly Stuated
persons will justify discovery by the defendant.

The majority cites Armstrong for the proposition that:

“To establish a selective prosecution claim, . . . , the claimant must
demonstratethat theprosecutorial policy ‘ “had adiscriminatory effect and that
it was motivated by a discriminatory purpose,”’ id. at 465, 116 S. Ct. at 1487,
134 L. Ed.2d at 699, quoting fromWaytev. United States, 470 U.S. 598, 608,
105 S. Ct. 1524, 1531, 84 L. Ed. 2d 547, 556 (1985), and to establish a
discriminatory effect in a race case, ‘the claimant must show that similarly
situated individualsof adifferent race were not prosecuted.” United Statesv.
Armstrong, supra, 517 U.S. at 465, 116 S. Ct. at 1487, 134 L. Ed.2d at 699.
(Emphasis added).”

__Md.at_, A.2dat__ [slipop.at64].

The majority, having used Armstrong to establish the elements of selective
prosecution, never returns to Evans’ argument that Armstrong requires only a threshold
showing of selective prosecution in order to obtain discovery. Instead, the majority explains
that, because Armstrong was not a death penalty case, and did not involve a statistical
analysislike in the case sub judice, Evansis not entitled to relief.  Md.at __, A.2d at

__[slipop. at 66]. Itisclear, however, that neither of these factors makes any difference

in reviewing whether discovery iswarranted in a selective prosecution claim.
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In Armstrong’ s case, there was no showing - the study he submitted failed to identify
individuals who were not black and could have been prosecuted for similar offenses, but
were not so prosecuted. 517 U.S. at 470, 116 S. Ct. at 1489, 134 L. Ed. 2d at 702. TheDr.
Paternoster statistical analysisin the case sub judice, however, issignificantly morein depth
than the study conducted in Armstrong, and, as such, does satisfy the Armstrong standard.
Accordingly, it does mandate the relief the Evans seeks.

ThePaternoster gudy providessubstantial evidencethat the Baltimore County State’ s
Attorney’s Office singled out black defendants from similarly situated white defendants
when choosing against whom to seek the death penalty. The study reflects that the State’s
Attorney will seek the death penalty 83% of the time when the defendant is black and the
victim iswhite, butwill seek the death penalty only 60% of the time with respectto all other
racial combinations. Thesetwo statigical findings, alone, trigger the mandate of Armstronag.
While they do not mean that selective prosecution definitively has been established, merely
that discovery is warranted, | do not see how, in light of the immense body of evidence
presented by Dr. Paternoster, the threshold has not been satisfied.

This caseisunlike Belmontesv. Brown, 414 F.3d 1094 (9th Cir. 2005), a case cited

by themajority, Md.at _, A.2dat__ [slipop. at 66]. That caseinvolved the merits
of the selective prosecution claim that the defendant brought against the State. The Ninth
Circuit Court of Appealsrejected theclaim, concluding that the State had produced evidence

that adequately rebutted it. 414 F.3d at 1128-29. It explained:
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showing requiredinthiscase. Inany event, | reiterate, the merits of the sel ective prosecution

claim are not yet on thetable; thisisathreshold inquiry into whether discovery iswarranted.

“While we think that Belmontes statistics provide a strong showing of
intentional discrimination, we need not decide whether, in a discriminatory
charging case, statistics standing alone can make out a prima facie case.
Assuming arguendo that they can and that Belmontes has made out a prima
facie case, here the State has provided evidence that is sufficient to overcome
that showing. In his deposition, the prosecutor gated that when he decided to
pursue adeath sentence against Belmontes, he had reason to believe that prior
to the McConnell murder Belmontes had shot and killed Jerry Howard. In
short, the prosecutor asserted that he pursued a death penalty against
Belmontes, not because of McConnell's death alone, but because he believed
that Belmontes had actually committed more than one murder. Moreover, the
evidenceintherecordissufficient to provide agood faith basisfor such belief.
Thus, there appears to be alegitimate, race-neutral reason for a prosecutor to
seek a death sentence in this particular case, and therefore sufficient evidence
to rebut the inference of discrimination raised by Belmontes' statistical study.
More important, Belmontes does not challenge the state's assertion that the
prosecutor's explanation is sufficient to rebut his primafacie case.”

That case, in short, is inapposite and, if anything seems to support the threshold

| believe that Evans has satisfied the burden.

(D.O.C.), the department that carriesout lethal injections. Sincel do not disagreewith the
majority’ s disposition of the “regulation” issue, | need only address the issueas to which |
dissented in Oken v. State, 381 Md. 580, 851 Md. 538 (2004), Evans' contention that the

D.O.C.protocolsareinconsistent with Maryland Code (1999, 2003 Cum. Supp., 2005 Supp.)

D.

Evans, in No. 122, contests two items involving the State’s Division of Correction
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§ 3-905 of the Correctional Services Article.

In Okenv. State, 381 M d. 580, 851 Md. 538, this Court, in aper curiam order, denied
Oken’s Motion for Stay of Warrant of Execution and Supporting Exhibits, rejecting his
challengeto the method of execution the Division of Correction intended use in putting him
to death. He had argued that that method violated § 3-905 of the Correctiond Services
Article, and constituted cruel and unusual punishment.

The majority concludes that in the case sub judice, like in Oken, the Execution
Operations Manual (EOM), which governs the aspects in which a death sentence by lethal
injectionisimplemented, isnot inconsistent with 8§ 3-905. _ Md.at__, A.2dat__ [slip
op. at 84].

Maryland 8§ 3-905 provides:

“(@) The manner of inflicting the punishment of death shall be the continuous

intravenous administration of a lethal quantity of an ultrashort-acting

barbiturate or other similar drug in combination with a chemical paralytic

agent until a licensed physician pronounces death according to accepted
standards of medical practice.

“(b)

“(1) Theadministration of thelethal substances required by this section
is not the practice of medicine

“(2) Notwithstanding any other law, a pharmacist or
pharmaceutical supplier may dispense drugs, without a
prescription, tothe Commissioner or the Commissioner's
designee to carry out this section.”

The statute clearly requiresthe D.O.C. to use two substances, a barbiturate or similar
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drug, and achemical paralytic agent. It also describes “the manner of inflicting the penalty
of death,” how they are to be used in combination: “continuousintravenous administration,”
in combination, until death is pronounced.

The method currently employed by the D.O.C. is not at all consistent with this
statutory requirement. It involves the use of three different chemicals - two syringes of
sodium pentothal, a sedative, and one syringe each of both pancuronium bromide and
potassium chloride, both lethal agents. The processas described by the majority,  Md. at
_,__A.2dat__ [slipop.at77], clearly describesthe use of two “bursts’ of the barbiturate,
and two chemical paralytic agents. This significant departure from what the statute
authorizes disturbs me. As| dated in Oken, 381 M d. at 582, 851 A .2d at 539 (Bell, C.J,,
dissenting),

“*Continuous intravenous administration’ of a quick acting barbiturate, ‘in

combination’ with a paralytic agent, is, | submit, vastly different from the

intravenousadministration, successively, of abarbiturate, aparalytic agent and
potassium chloride, each discrete administration being separated by a saline
flushing of the line.”

It seems clear to me that the statutory languageis clear and unambiguous. Thisisnot,

asthe majority characterizes, an issue of statutory construction,  Md.at __, A.2dat__

[slip op. at 79]. We've held, most recently in Kilmon v. State, that “[i]f the statutory

language is unambiguous when construed according to its ordinary and everyday meaning,
then we give effect to the statute as written. . . .” 394 Md. 168, 172, 905 A.2d 306, 308

(2006). See also Chow v. State, 393 Md. 431, 443, 903 A.2d 388, 395 (2006), Mackey V.
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Compass Marketing, Inc.,391Md. 117,141,892 A.2d 479, 493 (2006), Collinsv. State, 383

Md. 684, 689, 861 A .2d 727, 730 (2004).

The majority statesthat because the L egislature did not say “one chemical paralytic
agent,” when it clearly could have doneso, thisrendersthe actual meaning of thewords*“an”
and “a’ ambiguous, and thus, an exploration of legidative intent is required.'* The statute
is so clear, no legislative digging is necessary. Indeed, even if there were ambiguities, the
benefit of any ambiguity would be given to the defendant. As| explained in Oken,

“In any event, thisstatute is highly punitive, indeed, given theintended result

of its implementation, it could not be more so. As aresult, even if it were

ambiguous, the rule of lenity would apply, that is, the benefit of the ambiguity

would be required to be given to the defendant.”

381 M d. at 582-83, 851 A.2d at 539, citing Melton, 379 Md. at 488-89, 842 A.2d at 753.

Itisof little consequence that other Stateswith similar statutes employ the same three

chemicals with no legal challenge; we should only be concerned with Maryland law. The

“The majority’s discussion of “a’ and “an” as indefinite articles, as opposed to
“the,” which they claim is a definite article, iswithout merit. While it istrue that if | ask
someone to give me “the book” as opposed to “abook,” the use of the word “the”
necessarily implies a specific object, and the use of theword “a’ may imply an indefinite
object, this does not change that “a’ refers to something singular. While the majority has
cited cases which state that the article “a”’ can be interpreted as “more than one” in certain
contexts, it is indeed the context which is most relevant. Under the plan language of § 3-
905, thewords “an” and “a’ cannot be understood to refer to anything except for single
items.

Assuming the “ambiguity,” the question remains, how does one explain that which
is not ambiguous, the manner of inflicting death, the continuous injection, as opposed to
“short bursts.” There certainly is nothing ambiguous about that. The majority’s
strained “ambiguity” approach servesto completely vary the statute.
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statute authorizes two chemicals, and three are used. This clearly violates § 3-905. The
majority claimsthat “the Legislature waswell awarethat, if it enacted the statute authorizing
lethal injection, the statute would be implemented by the three-drug mixture. ... Thereisno
evidencethat any member of the Legislature questioned whether the approach described by
the Commissioner would be consistent with the statute.” ~ Md.at _,  A.2dat__ [dlip
op. at 84]. As| dated in Oken, 381 Md. at 583, 851 A.2d at 540 (Bell, C.J., dissenting):
“...[F]or me, the critical question is whether the procedure comports with, is

consistent with, or is the procedure contemplated by, the statute. Because |
concludethat it is not and, in fact, is violative of the statute, | dissent.”

Judge Greene authorizes me to state he joinsin Parts C and D only of this dissent.
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