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Adel Hagez, appellant, was convicted by a jury in the Crcuit
Court for Howard County of first degree murder and use of a handgun
in the conm ssion of that nmurder. He received a sentence of life
i nprisonment for nmurder and a three year concurrent sentence for
t he handgun of fense. On appeal, he presents five questions for our
revi ew

| . Whet her the trial judge erred by failing to
grant Appellant's notions for judgnent of
acquittal, where the sole evidence in support
of the charge of first degree nurder was
Appel lant's fingerprint on a gun never proven
to be the nurder weapon.

1. Whether the trial judge erred by failing to
grant Appellant's notions for judgnent of
acquittal, where the State failed to offer any
evi dence that the killing was wlful,
del i berate or prenedi t at ed, assum ng,
arguendo, that the killing could be attributed
to Appell ant.

I11. Whether the trial judge erred by refusing to
recogni ze spousal imunity for Appellant's
w fe based on his finding that Maryland Cs.
and Jud. Proc. Code § 9-106 gave him
discretion to decide whether or not to
recogni ze the privilege.

V. Whether the trial judge erred by permtting
the State, over the Appellant's repeated
objections, to call the Appellant's wife to
the stand, and repeatedly threaten her wth
contenpt in response to |eading questions by
which the State's Attorney testified against

Appel | ant.

V. Whet her Appellant's conviction nmust be vacated
because the prosecutor engaged in prohibited
m sconduct by arguing facts in sumrmati on never
put in evidence, and urging the jury to
convi ct Appellant based on his wife's refusal
to testify against him in clear violation of
the trial judge's instructions to the



contrary.
For the reasons discussed bel ow, we conclude that appellant
was prejudiced by the nature and extent of questions that the State
propounded to Ms. Hagez and by the State's closing argunent. W

shall therefore reverse.

Factual Summary

Twenty-four witnesses testified for the State. The defense
did not present any w tnesses, however. Wat follows is a sunmary
of the State's case, in the |ight nost favorable to the State.

On the norning of June 22, 1991, R ad Hjaz was shot and
killed in Room 410 of the Holiday Inn in Jessup, Maryland.
According to Dr. Donald Wight, H jaz had been shot six tinmes and
di ed of multiple gunshot wounds, including one to the chest and two
to the head. Three of the six wounds revealed stippling,
indicating that the shots had been fired fromw thin 18 inches.

Room 410 was registered to Virginia Hagez, a resident of
Ri chnond, Virginia. On March 8, 1991, sone three nonths before the
death of M. Hjaz, Ms. Hagez and appel |l ant were divorced, ending
21 years of marriage. Both appellant and Ms. Hagez were born in
Lebanon.

At the tinme of the killing, M. Hagez and several nen who
apparently were of Mddl e East descent were affiliated with "The

Medi terranean Chef," a portable food concession stand. The



Medi t erranean Chef was servicing the Colunbia City Fair in Howard
County. Ms. Hagez requested two roons at the Holiday Inn, for
herself and her staff. She specifically requested that the two
roons not be near each other, and that no one be inforned of her
room nunber. In addition to room 410, which Ms. Hagez occupi ed,
she was assi gned room 308.

On the norning of June 22, 1991, Howard County police officers
responded to the notel in answer to a call that shots had been
fired. At about 9:50 a.m, Oficers David Ash and Paul Yodzis
responded to Room 410 of the Holiday Inn. \Wen they entered the
room they saw the body of the victimabout a foot fromthe door.
The room was hazy with cigarette snoke and gunpowder. Two full
cups of coffee were located on a table in the room On the dresser
was a bag wth five cans remaining from a six pack of beer. A
copper jacket was found on the unmade bed; spent projectiles were
found on the floor by the victims body.

As Howard County Detective Luther Johnson drove onto the notel
parking lot, a woman ran out of the entrance toward his vehicle.
The woman, who identified herself as Virginia Hagez, was
"hysterical" and was "scream ng." She told Johnson that sonmeone
had been shot in Room 410 and she asked, repeatedly, "Is he dead?"

Oficer Victoria Plank al so saw Ms. Hagez as she ran fromthe
notel. She described Ms. Hagez as "rather hysterical at the tinme."
Ms. Hagez told Oficer Plank that she had asked a man with her
group, who was staying in the downstairs room to assist her with
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her | uggage. When the man arrived, she went to the notel clerk
because of a discrepancy in the bill. Upon her return to the room
t he man who was supposed to help with the | uggage was on the fl oor
and she ran for help. According to Oficer Plank, M. Hagez
"continued to state that there was nothi ng going on between the two
of them That he had just been there to help with the suitcases."

On the norning of Saturday, June 22, 1991, Detective A J.
Bel | i do- Del una was of f duty and was working as a security officer
at the Colunbia Fair. He recalled that, at about 9:00 a.m, a red
"Dat sun Ni ssan type vehicle" with Virginia |icense plates parked
behind him He noticed a man who appeared to be of Arab descent,
wth a briefcase, exit the car and proceed to the Mediterranean
Chef, where two nen were setting up. After a brief conversation
the man left. Al of the nen appeared to be of Arab descent.

Bruno Kujat had a concession stand near the Mediterranean
Chef . He was acquainted wth a woman he thought was naned
"Virginia" at the Mediterranean Chef, having seen her at previous
festivals. Wen they chatted the night before, she told Kujat that
she was Lebanese and had three workers. On Saturday norning,
Kujat talked with the two nen who were at the stand. He recalled
seeing another man, who carried a briefcase, walk away from the
stand that norning.

Bernadette WIlians was the receptionist on duty at the front
desk of the Holiday Inn at the tinme of the killing. She testified
that, shortly before 9:45 a.m, tw nmen carrying "noney bags"
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identified thenselves as Virginia Hagez's enployees from the
carnival and asked for M. Hagez's room nunber. According to
WIllians, Ms. Hagez "kept calling downstairs and saying don't tell
themwhat roomI'min." WIIlians did not disclose the room nunber.
A third man approached the nen and talked to them Then, all three
wal ked away. Two of the nmen went outside, but the third one went
toward the elevators. WIlianms did not know if appellant was one
of the three nen.

Room 415, which was across the hall from Room 410, was
occupied at the tine by Jerry and Rita G een, who were from North
Car ol i na. At about 9:30 a.m, M. Geen, who had been in the
security business, was in the hall |ooking for a luggage cart. He
noti ced a vacuum cl eaner | eani ng up agai nst the door to Room 410.
He returned to his roomand, about fifteen mnutes later, heard the
sound of vacuum ng, which he thought was unusual given the hour of
the day. Then he heard three knocks, followed by a woman sayi ng
"oh no." He then heard a single gunshot, followed by four or five
shots. He shoved his wife into the bathroom and, unable to dia
911 directly, he called the front desk to report the shooting. M.
Green al so heard the vacuum the scream and the gunshots, although
she did not hear the knocks. After calling for help, they |ooked
out of their door and saw the vacuum cl eaner in the hall.

During the investigation, Sergeant G enn Hansen interviewed



Virginia Hagez several tines.! On June 25, 1991, using information
obtained from Ms. Hagez, he directed Mntgonery County police to
t he Shady Grove Metro Station parking lot. There they found a red
Nissan with Virginia license plates and parking tickets, dated June
24 and 25, 1991. The car was registered to "The Roast Beef Co.,
Inc.," 2012 Fon-du-lac Road, Richnond, Virginia.

The police obtained a search warrant and sei zed the vehicle.
Docunents in the car established appellant's residence at 2012 Fon-
Du-Loc Road in Richnmond. Inside the passenger conpartnment of the
Ni ssan, police found a white bank pouch that appeared bl ood
stained. It contained eleven .38 caliber bullets. 1In the trunk
were two briefcases. The first contained itens belonging to
Virginia Hagez. The second briefcase held papers that appeared to
be bl oodstai ned. Between the papers was a bl oodstai ned revol ver
with six spent cartridges, four from .38 caliber bullets and two
from .357 caliber bullets. The nunber of spent casings was
consi stent with the six gunshot wounds to the victim The gun was
a Colt Lawman MK |11 357 OTG revol ver

Also found in this briefcase were bloodstained papers,
including a letter addressed to appellant, the victim and anot her

man at 2012 Fon-du-lac Road, R chnond, Virginia. The sane address

L' At trial, without objection, evidence was presented that M.
Hagez had nmade several statenments to the police. But the contents
of the statenments were not disclosed. In these statenents,
however, she reveal ed that appellant stood wth a gun at the door
of Room 410. As soon as she ran past him shots were fired and the
victim who obviously was in her room was kill ed.
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al so appeared on ot her busi ness papers, including a check drawn on
t he account of "The Roast Beef Conpany"” and signed by appell ant.

Appel lant's fingerprint was found on the gun. FBI Speci al
Agent J. R WIllianson, a firearns expert, testified, however, that
he could not determne if the bullets and bullet fragnents
recovered fromthe body of the victimand Room 410 were fired from
the gun found in the car, due to insufficient mcroscopic nmarkings.
Nevert hel ess, he concluded that certain of the bullets and bull et
j ackets could have been fired fromthe revolver in issue, based on
the specific rifling inpressions. He also said that certain of the
.38 caliber bullets and the .357 caliber bullets belong to the sanme
"famly" of ammunition; Agent WIIlianmson described them as
"i nterchangeable.” Mreover, both types of bullets may be fired
froma .357 revol ver.

Matt hew Abbott, a chem st and expert in forensic serol ogy,
conpared bl ood sanples fromappellant, the victim and the gun. He
was not permtted to testify, however, that the blood on the gun
was consistent with the victims bl ood, because his concl usion had
not been expressly provided in the report furnished to the defense
i n discovery.

At trial, Ms. Hagez sought to invoke her spousal privilege,
which the court rejected. Nevertheless, she refused to testify.

Additional facts will be included in our discussion of the issues.



l.

Appel | ant advances three reasons for his argunent that the
evi dence presented was insufficient to support his convictions.

First, he argues generally that the circunstantial evidence
produced by the State did not negate a reasonabl e hypothesis of
i nnocence. He also argues specifically that the State failed to
establish crimnal agency and failed to prove the elenents of
preneditation and unl awful use of a handgun. W disagree. |n our
view, the evidence was sufficient and the court did not err in
denyi ng appellant's notions for judgnent.

The test for evaluating evidentiary sufficiency is " whether,
after viewing the evidence in the light nost favorable to the
prosecution, any rational trier of fact could have found the
essential elenments of the crinme beyond a reasonable doubt.'" State
v. Al brecht, 336 Mi. 475, 479 (1994) (quoting Jackson v. Virginia,
443 U. S. 307 (1979)) (enphasis in original). See also Snyder v.
State, 104 Md. App. 533, 548-49, cert. denied, 340 Md. 216 (1995).
It is firmy established that "[a] conviction of first degree
nmurder may rest on circunstantial evidence." Snyder, 104 M. App.
at 549.

It has been observed that, "a conviction upon circunstanti al
evidence alone will not be sustained unless the circunstances,
t aken together, are inconsistent with any reasonabl e hypot hesi s of

i nnocence." Hebron v. State, 331 Md. 219, 224 (1993). See also
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Wl son v. State, 319 Md. 530, 537 (1990); West v. State, 312 M.
197, 211-12 (1988). The cases that have repeated that |itany have
been under st andabl y vague about what would constitute a case based
solely on circunstantial evidence and what would anount to
i nconsi stency with any reasonable hypothesis of innocence. The
true test is whether the evidence, circunstantial or otherw se, and
the inferences that can reasonably be drawn from the evidence,
woul d be sufficient to convince a rational trier of fact, beyond a
reasonabl e doubt, of the guilt of the accused. See Holl and v.
United States, 348 U S. 121 (1954). See al so discussion in Finke,
supra, 56 Md. App. at 467-478.

The Court of Appeals has explicitly rejected "the prem se that
circunstantial evidence is in sonme manner inferior to direct
evidence." Mangumv. State, = Ml. | No. 82, Sept. Term
1995 (filed May 15, 1996), Slip Op. at 7. To the contrary, the
Court in Hebron reiterated "that there is no difference between
direct and circunstantial evidence." I1d., 331 Ml. at 226. See
also In re Daniel S., 103 MI. App. 282, 287 (1995) (" "The |aw
makes no di stinction between direct evidence of a fact and evi dence
of circunstances from which the existence of a fact nay be
inferred.""") (citations omtted). Therefore, a conviction based
on a "single strand of circunstantial evidence or successive |inks
of circunstantial evidence," 1d. 331 Ml. at 228, may be sust ai ned.

Nevertheless, it is the judge's function, not the jury's, to
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determ ne whether the evidence is sufficient for the jury's
consideration. 1d., 331 Md. at 234-235.

According to appellant, the State proved only that the victim
was shot with a gun, and that a gun with appellant's fingerprint
was found in the trunk of a car owned by a conpany with the sane
address as his own. He argues that the State's evidence failed to
establish that he was the nurderer. W are satisfied, however
t hat there was abundant ci rcunstanti al evi dence vi ewed
collectively, to support the conviction.

Ms. Hagez was only recently divorced. She insisted that the
two roons that she rented be separated and directed the desk clerk
not to disclose her room nunber. The jury could infer that the
caution exercised by her in arranging her stay at the Holiday Inn
i ndi cated that she was fearful and anticipated danger. After the
shooting, Ms. Hagez repeatedly asserted to police that there was
"not hing going on" between herself and the victim From t hese
facts, a rational inference could be drawn that M. Hagez was
afraid of the consequences if her ex-husband found her w th anot her
man.

Mor eover, shortly before the killing, a man carrying a
brief case was spotted at the concession stand run by Ms. Hagez. A
bl oodst ai ned gun that could not be excluded as the nurder weapon
was found in a briefcase in the trunk of a car; the vehicle was

clearly tied to appellant. A so, appellant's fingerprint was found
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on that gun. The gun contained six spent cartridges; the victim
died from six gunshots. Al of this circunstantial evidence, if
believed by the jury, inplicated appellant.

Appel | ant contends that, when viewed individually, the various
circunstances are not consistent wth guilt. For exanple, he
argues that the evidence is insufficient as a matter of |aw because
the State did not negate the possibility that another person could
have driven the car fromVirginia to Maryland to shoot M. Hijaz
and that appellant could have left his fingerprint on the gun
bef ore the shooting. I n essence, he conplains that the jury did
not draw the inferences that he wished it to draw The State
correctly observes that appellant's "attenpt...to suggest that
i ndi vi dual pi eces  of evidence are subject to innocent
interpretations is a flawed attenpt to avoid the damagi ng i npact of
t he evidence considered as a whole." Mreover, it is the exclusive
function of the jury to draw reasonable inferences from proven
facts. MMIllian v. State, 325 M. 272, 290 (1992). W cannot say
that the jury's inferences were unreasonabl e.

Wth regard to his conviction for first degree nurder,
appel l ant al so argues that "there was not a shred of evidence from
whi ch the jury could have found the killing was "w | ful, deliberate
and preneditated.'" Maryland Code (1957, 1992 Repl. Vol.) Art. 27,
8 407 provides that "[a]ll nurder which shall be perpetrated by

means of poison, or lying in wait, or by any kind of wlful
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del i berate and preneditated killing shall be nurder in the first
degree.” In order for a killing to be preneditated, "the design to
kill must have preceded the killing by an appreciable Iength of
tinme, that is, tine to be deliberate."” Snyder, 104 Ml. App. at 549
(quoting Tichnell v. State, 287 M. 695, 717-18 (1980)).
Nevertheless, no particular length of tine is required to
constitute preneditation. 1d. To the contrary, the length of tine
is sufficient so long as "the purpose to kill was not “the
i mredi ate offspring of rashness and i npetuous tenper,' but was the
product of a mnd fully conscious of its own design.'" WIlley v.
State, 328 Md. 126, 133 (1992) (citing G adden v. State, 273 M.
383, 387 (1974) and Cunmmings v. State, 223 Mi. 606, 612 (1960),
cert. denied, 366 U S. 922 (1961)).

Odinarily, prenmeditation is not established by direct
evi dence. Rather, it is wusually inferred from the facts and
surroundi ng circunstances. Snyder, 104 Md. App. at 549; Traverso
v. State, 83 MI. App. 389, 395, cert. denied, 320 Md. 801 (1990).

Here, there was anpl e evidence fromwhich the jury could infer
preneditation. Appel lant drove from Richnond, Virginia to
Col unbia, Maryland, hid a gun in his briefcase, searched for the
victimin tw places -- the Colunbia Fair and the Holiday Inn --
and ran a vacuumcleaner to lure the victimor Virginia Hagez into
opening the door to the room Moreover, three of the six shots

were fired from close range. If believed by the jury, this
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evi dence was sufficient to prove the element of preneditation.
Appel l ant al so argues that his fingerprint on the gun does not
prove that he used it to conmt a felony. The victimdied as a
result of multiple gunshot wounds and the bl oodstai ned gun on which
appel lant's fingerprint was found contained six spent cartridges of
a caliber consistent with the fatal bullets. There were no
fragments inconsistent with firing from the gun. The jury was
entitled to conclude that appellant used the gun found in his
briefcase to kill M. Hajiz. Mreover, the jury was entitled to
find that the revolver found in the briefcase was the nurder
weapon. See Maryl and Code (1957, Repl. Vol. 1992), Art. 27, 8§ 386

(1995 Cum Supp.).

.

Appel l ant argues that the trial court commtted reversible
error in refusing to grant Ms. Hagez imunity from testifying
pursuant to Ml. Code, Courts and Judicial Proceedings Art. ("C. J.")
8§ 9-106 (1974, 1995 Repl. Vol.), because she was, at the tine of
trial, appellant's wife.?2 At the relevant tinme, C.J. 9-106
provided that "[t]he spouse of a person on trial for a crine my

not be conpelled to testify as an adverse w tness unl ess the charge

2 W focus here on the privilege against adverse spousa
testinmony, and not the privilege that applies to confidential
spousal communications that is enbodied in CJ. § 9-105. e
observe that the privileges enbodied in CJ. 88 9-105 and 9-106 are
both referred to as marital privileges.
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i nvol ves the abuse of a child under 18."3 At the outset, we note
that the trial court interpreted the statutory phrase "may not" in
C.J. 8 9-106 as granting him discretion to conpel M. Hagez to
testify. To support its conclusion, the court relied on an earlier
version of the statutory privilege, which contained the term
"shall." But the phrase "may not" does not seem to permt the
exercise of judicial discretion. Article 1, 8 26 of the Annotated
Code of Maryl and says:

In this Code and any rule, regulation, or directive

adopted under it, the phrase 'may not' or phrases of |ike

i nport have a mandatory negative effect and establish a

prohi biti on.

At the hearing on Ms. Hagez's notion to invoke her spousa
immunity privilege, the State disputed that appellant and Ms. Hagez
were actually married. Wile it is undisputed that the couple was
divorced in 1991, the trial court heard conflicting evidence
regarding the status of the marriage as of the tinme of appellant's
trial.

Ms. Hagez and her brother, Bill Durham both testified that a
remarriage occurred on Friday, April 30, 1993, which was just
bef ore commencenent of the trial on May 3, 1993. At the tine, M.
Hagez was being held as a material witness at the Howard County

Detention Center. Ms. Hagez's brother conceded that he was not

present for the alleged nmarriage cerenony. Although he went to the

3Section 9-106 has since been anended to include exceptions
that are not rel evant here.
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Detention Center, he said that only a Mdsl em Druze priest and M.
Hagez were allowed to see Ms. Hagez. As he was not with them he
could not hear their conversation. Nevertheless, he clained to be
a wtness to the marriage, because he was nearby and he signed the
religious marriage docunent. The clergyman who perfornmed the
marriage, | mam Bashar Arafat, did not testify.

Janmes Raw ins, Director of the Howard County Detention Center,
testified that he was inforned that four nen, one in Arab dress,
came to the Detention Center on April 30th, 1993, but Ms. Hagez had
been transported to GCrcuit Court and was not at the Detention
Center when they arrived. Thus, the visitors were unable to see
her. He added that the records of the Detention Center did not
reflect that appellant or anyone else visited Ms. Hagez on Apri
30, 1993.

Testinoni al and docunentary evidence fromthe Howard County
Sheriff's Departnent did not indicate that Ms. Hagez was visited by
appel l ant or anyone el se while she was at the courthouse on Apri
30, 1993. Additionally, the marriage certificate, which was
entered as an exhibit, apparently did not contain the correct
address of the Detention Center.*

Initially, the trial judge did not think it was necessary for

4 We were unable to locate the narriage certificate in the
record, although it was offered in evidence. However, the parties
seem to agree that it indicates the marriage occured at 7900
Washi ngt on Boul evard. Rawlins testified that the address of the
Detention Center is actually 7301 Waterl oo Road in Jessup.
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t he defense to present any testinony concerning the validity of the
marri age, because he did not believe resolution of the privilege
i ssue necessarily turned on whether the parties had actually
remarried. Instead, the court was of the view that Ms. Hagez was
not entitled to i nvoke the spousal privilege because, in his view,
"the marriage was entered into...the purpose of the marriage was to
hi nder justice by preventing Ms. Hagez's testinony if asserted.”
The follow ng colloquy is rel evant.

[ DEFENSE COUNSEL] : Your Honor is there any
question in the Court's mnd as to whether or
not Ms. Hagez was married?

THE COURT: Well ny point is M. Hanson for
t he sake of this request your making or notion
what ever you want to call it for the sake of
that 1'mgoing to assune that she was marri ed.

[ DEFENSE COUNSEL] : Fi ne thank you. | just
wanted to know whether to direct ny conments
to the question of whether or not a marriage
exi st ed.

THE COURT: I"'m going to assunme she was
marri ed.

[ PROSECUTOR]: But Your Honor just so that the
record is clear the Court is not finding as a
matter of fact that you believe that she was
married?

THE COURT: No | said for this notion. [''m
maki ng an assunption that she was.

[ PROSECUTOR]: | just want to clarify. Thank
you Your Honor.

THE COURT: No I'm not making a decision
whet her she was or wasn't. For this notion
" mgoing to assune that she was.
Utinmately, when pressed, the trial court found that appell ant
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and Ms. Hagez had remarried prior to the trial.

[ PROSECUTOR]: And again just one other matter

for the sake of the record the Court still has
not ruled that in fact there was a marri age.
You are still ruling that you..

THE COURT: Alright 1'lIl rule there was a
marriage. | don't see where that has anything
to do with this notion. | don't know. 11
rule that there was. Does it nmake any

di f ference?

[ PROSECUTOR]:  Your Honor | think just for the
sake of the record | would argue to the Court
and again this is just for the sake of the
record I would argue to the Court that there
could not have been a marriage. That the
State has produced evidence that there wasn't
a nmeeting between Ms. Hagez and Adel Hagez to
affect this marriage that is clained and |
woul d argue that the fact of the marri age has
not been proved therefore the exception is not
--there is no exception --there is no
privilege in this case.

THE COURT: Ckay. | find a state of even
balance 1'Il rule that there was a nmarri age.

Later, the court said:
[A]s to the marriage |'mgoing to say for the
ruling of this that looking at it in a |ight

lets [sic] say nost favorable to Ms. Hagez
|"mgoing to say that there was a marri age. ..

The State argues, inter alia, that the court correctly
determned that a remarriage, undertaken for the deliberate purpose
of inpeding justice, nmay properly preclude the exercise, in
Maryl and, of the spousal privilege. The State al so contends that

no harm occured, even if the court erred in refusing to recognize
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Ms. Hagez's privil ege, because Ms. Hagez never answered the State's
guesti ons. Moreover, the State suggests that the court did not
err, because the court was not satisfied that the State had net its
burden of persuasion in establishing a valid remarriage. In this
regard, the State relies on the court's remark that his mnd was in
a state of "even bal ance.”

In our view, the court's "even balance" coment was an
interjection that did not vitiate the court's conclusion that the
parties had, indeed, remarried.®> Moreover, even if the court erred
inregard to its ruling concerning the spousal privilege, the State
is correct that Ms. Hagez steadfastly refused to testify. Al though
the State was permtted, at length, to question M. Hagez, she
consistently asserted the spousal privilege and only testified to
her address. Therefore, the State was never able to conpel M.
Hagez' s testinony.

The question, then, is whether the statutory testinonial
privilege is available to a wtness who has married solely to
assert the spousal testinonial privilege or to obstruct justice.

The trial judge refused to permit Ms. Hagez to assert the nmarital

5> W recogni ze that spousal testinonial imunity, authorized
by CJ. § 9-106, is a privilege of spouses; it can be invoked in a

crimnal case only by a husband or wfe. Either Ms. Hagez or
appellant had the burden to prove, by a preponderance of the
evi dence, that the parties were nmarried at the time of trial. Cf

Kassap v. Seitz, 315 M. 155, 161-62 (1989) ("It is well
established that the broad concept of "“burden of proof' consists of
at least two conponent parts: the burden of production (also
referred to as the duty of going forward with the evidence) and the
burden of persuasion.").
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privilege, because it determned "that the purpose of the marriage
was to hinder justice by preventing Ms. Hagez's testinony...."®

The marital privilege is one that remains vital in nodern
jurisprudence...."” United States v. Mrris, 988 F.2d 1335, 1339
(4th Cir. 1993). In Trammel v. United States, 445 U. S. 40, 48
(1980), the Suprene Court recogni zed the inportant policy concerns
that are central to the marital privilege and said that "the | ong
history of the privilege suggests that it ought not to be casually
set aside.” Nevertheless, we need not resolve the thorny issue
concerning the availability of the privilege, in light of our

decision to reverse on other grounds.’” W observe that, on renand,

6 Ms. Hagez's own attorney acknow edged that "the nore
sensible view of it is she wants to get out of jail."

" W note that the spousal privilege, codified in CJ. § 9-
106, does not seemto include any exceptions concerning an inproper
notive or purpose in marrying. Rather, it appears to pertain to
anyone who qualifies as a "spouse,"” wthout regard to the notive
for the marriage. Thus, one who marries for noney, or to enhance
one's career, or for estate purposes, seem ngly would be entitled
to invoke the privilege, so long as the marriage is valid; the
statute does not specifically authorize a trial court to go behind
the marriage to discern its validity or to pass judgnent on the
reasons for the marri age.

In Coleman v. State, 281 Md. 538 (1977), which construed C. J.
8 9-105, the parties were separated at the tinme of their
confidential conmunication. Nevertheless, the Court said,
"[a] bsent a statutory provision to the contrary, application of the
privilege does not depend upon the stability of the marriage,
either at the tinme of the communication or at the tinme the
privilege is asserted.” 1d., 281 Md. at 544. Moreover, the Court
added

It may be...that where there is no actual nmarita

relationship to preserve and protect, that public policy

dictates not permtting the privilege to becone an

(continued. . .)
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the parties may present other evidence concerning the status of the

Hagez marri age. Moreover, the trial court should make clear

(...continued)

obstruction to the admnistration of justice. That

argunment, quite obviously, should be addressed to the

| egi sl ature, not the courts.

ld., 281 MI. at 545. See also State v. Enriquez, 327 M. 365, 373
(1992) (in construing C.J. 8 9-105, the Court refused judicially to
create exceptions to the confidential marital comrunications
privilege that were not expressly authorized or created by the
Legi sl ature).

On the other hand, in Lutwak v. United States, 344 U. S. 604,
615 (1953), which involved the federal War Brides Act, the Suprene
Court considered the common | aw spousal privilege and said: "In a
sham phony, enpty cerenony such as the parties went through in
this case, the reason for the rule disqualifying a spouse from
giving testinony disappears, and with it the rule.” See al so
United States v. Mathis, 559 F.2d 294, 298 (5th Gr. 1977) (In a
remarriage, "[i]t is well established that an exception to the
husband-wi fe privilege exists if the trial judge determ nes that
the marriage is a fraud"); United States v. Apodaca, 522 F.2d 568,
571 (10th CGr. 1975) (holding that appellant could not avail
hi mself of spousal privilege "because it is based upon a
fraudul ent, spurious marriage that was not entered into in good
faith").

In Gsborne v. State, 623 P.2d 784 (Al aska 1981), after noting
the "coincidence in timng between [defendant's] upcomng trials
and the wedding...." and that conpulsory testinony "is the basic
norm of our |egal system" the court said:

[ T] he circunstances under which the marriage was entered
into permt an inference that the purpose of the marriage
was to hinder justice, by preventing [the wfe's]
testinmony. Neither the trial court nor we are required
to ignore this reality....An eve-of-trial marriage,
entered into when there is a strong notivation by one
party to prevent the testinony of the other, should not
be encouraged. It exalts form over substance, and it
asks us to blind ourselves to the probable underlying
notivation for the marriage...W hold that the tria
court correctly denied to Gsborne the protection afforded
by the privil ege agai nst adverse spousal testinony.

ld., 623 P.2d at 787.
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findings concerning the parties' marital status.
[T,

It is appellant's final points with which we are principally
concer ned. Appel lant argues that the trial court erred in
permtting the State: 1) to force Ms. Hagez to invoke the spousal
privilege in front of the jury; 2) to persist in asking Ms. Hagez
| eadi ng questions; and 3) to refer to Ms. Hagez's silence during
closing argunent. The State counters that the court did not err in
forcing Ms. Hagez to assert the privilege before the jury, or in
allowing the State to question her, because she inproperly invoked
t he spousal privilege and thus had no right to refuse to answer the
questions. In addition, the State contends that no harm occured
because Ms. Hagez never actually testified and the Court instructed
the jury that it could not draw any inferences from Ms. Hagez's
refusal to testify. Finally, the State asserts that appellant's
contentions as to closing argunent are not preserved.

A

Appel l ant contends that the court erred in permtting the
State to continue to pose questions to Ms. Hagez, when it knew she
woul d i nvoke, albeit inproperly, a testinonial privilege. Thi s
i ssue would be less thorny if Ms. Hagez were entitled to assert her
spousal privilege. In resolving this issue, we shall, assune that
the court correctly determ ned that the spousal privilege was not

avai lable to Ms. Hagez. Under this circunstance, the question of
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error is nore problematic. In analyzing this issue, we note that
the parties have not provided us with any authority that is
directly on point.

The case of Adkins v. State, 316 Md. 1 (1989) is sonewhat
instructive. There, appellant was convicted of felony nmurder. The
Court considered whether it was proper to permt the State to cal
an acconplice witness before the jury, although the State knew the
witness would assert his privilege against conpelled self-
incrimnation. Appellant argued that, as a result, his defense was
prejudiced. The State clained, however, that it was entitled to
call the wtness in order to establish unavailability as a
foundation for certain hearsay evidence. The Court concluded that
the procedure constituted prejudicial error and reversed. 1d., 316
Ml. at 16.

The accomplice witness first invoked his privilege at an
evidentiary hearing, at which he asserted his refusal to testify
because his own case was pending on appeal. Although he was found
in contenpt and sentenced to six nonths' inprisonnment, he persisted
in his refusal to testify. Nevertheless, the trial judge permtted
the State to call the witness before the jury, thereby forcing him
to invoke his Fifth Anendnment privilege in response to questions
propounded to him After he refused to answer, the court advised
the witness that he had no right to decline to answer and again

found himin contenpt.
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Rel ying on Vandegrift v. State, 237 Md. 305 (1965), the Court
set forth five factors to be considered in resolving a claim of
error stemmng fromthe State's decision to call before a jury a
witness who it knows will invoke a Fifth Amendnent privilege.
These factors are:

1. That the w tness appears to have been so
closely inmplicated in the defendant's all eged
crimnal activities that the invocation by the
witness of a claimof privilege when asked a
rel evant question intending to establish the
of fense charged wll create an inference of
the witness' conplicity, which wll, in turn,
prejudice the defendant in the eyes of the
jury;

2. That the prosecutor knew in advance or had reason
to anticipate that the witness would claim his
privilege, or had no reasonabl e basis for expecting
himto waive it, and therefore, called himin bad
faith and for an inproper purpose;

3. That the witness had the right to invoke his

privil ege;

4. That defense counsel nade tinely objection and
t ook exception to the prosecutor's m sconduct;
and

5. That the trial court refused to fail to cure

the error by an appropriate instruction or
adnonition to the jury.

Adkins, 316 Md. at 12-13.

In Vandergrift, appellant was convicted of assault and battery
after a trial at which several co-defendants, who had not yet been
tried, were called to the stand by the State, although the
prosecutor knew the co-defendants would invoke their Fifth

Amendment privil ege. In its questions, the State asked about
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matters related to the crine with which appellant was charged. The
Court held that the jury was potentially prejudiced because it was
permtted to hear the all eged acconplices assert their testinonial
privilege in front of the jury. Wile the Court indicated that a
prosecutor is not necessarily precluded fromcalling a witness he
knows will refuse to testify, the Court suggested the State may not
call a witness for the sole purpose of creating an inproper
inference in the mnds of the jurors. The Court said: "The test
is whether the State's Attorney calls the witness for the effect of
the claimof privilege on the jury." Vandergrift, 237 Ml. at 309.

Nonet hel ess, the Court in Adkins said that the "Vandegrift
factors serve [only] as guidelines to assess the overal
circunstances of the invocation of the privilege." 1d., 316 Ml. at
13. Therefore, a defendant need not establish all five factors to
support a claimof error. See also Allen v. State, 318 M. 166,
174-179 (1989) (under nost circunstances, it is inproper to call a
W tness before a jury, knowng the witness will invoke the Fifth
Amendment privilege, when the purpose is for the effect of
requiring the assertion of privilege in the jury's presence).

The case of Nanmet v. United States, 373 U S. 179 (1963), a
federal wagering tax |aw case, al so provides sone gui dance to us.
There, the Suprene Court did not find reversible error based on the
prosecutor's effort to question w tnesses before the jury, know ng

of their clains of a Fifth Anmendnent privilege, because there was
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no prosecutorial msconduct and the defendant was not unfairly
prejudiced. The Court observed that the wi tnesses held privil eged
as well as nonprivileged information and they did offer sone
testinony at trial. As to one of the w tnesses, the Court said,
"In the course of eliciting this and other rel evant testinony, the
prosecut or asked only four questions held to be privileged." Id.,
373 U. S. at 189. Further, the Court found that the "effect of
these questions was mnimzed by the Ilengthy nonprivileged
testinmony" of the w tnesses. ld., 373 U S at 189. It also
considered that the defense counsel either failed to object or
acqui esced to the procedure.

The Court recogni zed, however, that, based on the "surroundi ng
circunstances" of a particular case, 1d., 373 U S. at 186, error
may result. In particular, it referred to two factors, both of
which are relevant here: 1) "Wen the governnent nmakes a consci ous
and flagrant attenpt to build its case out of inferences arising
fromuse of the testinonial privilege," and 2) where "inferences
froma wtness' refusal to answer [add] critical weight to the
prosecution's case in a formnot subject to cross-exam nation, and
thus unfairly prejudiced the defendant.” 373 U. S. at 186-187.

Anot her federal case, United States v. Mrris, 988 F.2d 1335
(4th Gr. 1993), is also helpful. There, the Court considered the
practice of "cross-examning before a petit jury a defense w tness-

wi fe about her invocation of the marital privilege before the grand
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jury...." 1d., 988 F.2d at 1339. The trial court had permtted
the inquiry as relevant to bias and credibility. But the Fourth
Circuit held that the trial court commtted reversible error by
permtting the prosecutor to question the defendant's wife, on
cross-exam nation, about her earlier invocation of marital
privil ege.

In Morris, the witness-wi fe waived her spousal privilege at
trial, in order to testify for her husband. To sone extent, then,
her position is conparable to that Ms. Hagez, for whomthe court
bel ow found the privilege inapplicable. Wether by volition or a
court order, neither M. Mrris nor M. Hagez had a spousal
privilege at the tinme of trial. The Court in Mrris observed:

The wife's silence [by asserting the privilege] may cause

the jury to believe that she was silent to protect her

husband and is lying at trial to protect him further.

| ndeed, the avowed purpose of introducing the assertion

of the privilege was to question [the wfe's]

credibility, and it is self-evident that marital silence

offers the sanme protection as does Fifth Anmendnent

sil ence.

Id., 988 F.2d at 1339-1340. Because the wife's testinony and her
credibility were crucial to the defense, the Court determ ned that
the error was not harniess.

We recognize that these cases are readily distinguishable.
For exanple, in each case, the privilege was properly asserted.
Moreover, the wi tnesses in Adkins, Vandergrift, and Nanet relied on

a constitutional privilege, not a statutory one. Nonethel ess, the

reasoni ng of the courts persuades us that reversible error occured
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here. W expl ain.

W t hout question, the prosecutor here knew that M. Hagez
intended to assert a marital privilege. Qutside the presence of
the jury, the court questioned M. Hagez, under oath. The
follow ng colloquy is rel evant:

THE COURT: Now Ms. Hagez | am conpelling you to

testify. Nowin the event you do not testify you could

be found in contenpt of Court and once found in contenpt

of Court | can send you to jail do you understand that

ma' anf

M5. HAGEZ: Yes | do.

THE COURT: Alright knowng that and "'mtelling you if

you do not testify you will be found in contenpt of

Court. You will be serving a lot nore jail tinme. Do you

under stand that ma' anf?

M5. HAGEZ: | understand. | would |ike to appeal it if
| can.

THE COURT: OCh | understand but do you understand what
"' msaying to you?

M5. HAGEZ: Yes | do under st and.

THE COURT: And in light of that are you going to
testify?

M5. HAGEZ: No, I'mnot going to testify.

After the court advised Ms. Hagez that he was conpelling her
to testify and that he would find her in contenpt if she refused to
testify, the prosecutor asked the court for an opportunity to
question Ms. Hagez before the jury. It sought to pose questions
"on a question by question basis...", to which the defense
objected. The State also clained that it was "certain" that there
woul d be "many questions” that the w tness would answer truthfully,
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concerning such matters as her business, the Colunbia Fair, her
children and the state of her marriage. It also argued that "W
don't know [if she will refuse to answer] until she says."

Thereafter, the judge ruled that the State coul d question Ms.
Hagez in front of the jury. It also determned to require M.
Hagez to assert her privilege after each question. W need not
dwell on the propriety of these decisions, however, because our
focus is on the nature and extent of the actual questioning.

While the prosecutor may have justifiably believed, at the
outset, that Ms. Hagez mght ultimately yield to the court's order
and answer the State's questions, it was soon readily apparent that
Ms. Hagez woul d not capitulate. Indeed, she renai ned steadfast and
determ ned in her refusal to answer any questions. Nevertheless,
the State continued to propound questions to Ms. Hagez. Further,
as the record nmakes clear, the State exceeded in scope the type of
questions that it earlier suggested to the court Ms. Hagez m ght be
inclined to answer.

Mor eover, the questions continued even though counsel for Ms.
Hagez reiterated to the Court that Ms. Hagez would not testify.
Counsel said: "Your Honor | would like to advise the Court Ms.
Hagez has told ne that she intends to refuse to answer any

questions. Rather then [sic] proceed question after question after

question | thought | would advise the Court of that and in the
presence of the jury so they know what is going on." Inmediately
t hereafter, defense counsel said: "Your Honor | would al so object
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to the procedure because depending on how far you allow [the
prosecutor] to go it constitutes prosecutors testifying by asking
questions did you do this[?] Did you do that[?] know ng that the
witness will refuse to answer which certainly creates great
prejudice in the mnds of the jury."

Nonet hel ess, in the presence of the jury, the court again
ordered the witness to respond to the questions, rem nded her that
she was subject to contenpt for her failure to respond, and told
her that she could be sent to jail. Undaunt ed, Ms. Hagez again
asserted her right not to testify. Still, the questions continued.

At yet another bench conference, defense counsel asked the
court, "Your Honor how long will the Court permt [the prosecutor]
to continue testifying?" The Court acknow edged the problemw th
the formof the State's questions when it said "Yeah you're getting

your testinmony in aren't you?...But you' re asking | eading questions

to begin with. Answer yes or no....She has indicated she is not
going to answer any questions." The prosecutor's response is
telling: "I understand that Your Honor. However, at this point

for the purpose of the record | think the State should be permtted
to ask certain questions. For her to assert the privilege that the
Court has ruled she does not have." Understandably, the defense
attorney vigorously objected, characterizing the State's position
as "outrageous." He said, "This is not for purposes of the record.
This is for purposes of the jury's information.” |In the face of
this exchange, the court nonethel ess decided to "allow [the State]
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to ask a couple nore [questions]...." As we see it, even if M.
Hagez did not validly assert a privilege, the court "should have
been conscious of the potential hazards of continued questioning."
Allen v. State, supra, 318 Md. at 181.

The followi ng questions exenplify those propounded by the
pr osecut or:

PROSECUTOR: Ms. Hagez do you recall seeing an
i ndi vidual lying shot in your roomat the Holiday |Inn?

* * *

PROSECUTOR M's. Hagez | show you a phot ograph that has
been accepted as State's Exhibit 5 of Room410. | would
ask you to take a | ook at that photograph Ms. Hagez. Do
you recogni ze the individual in that photograph?

* * *

PROSECUTOR. M's. Hagez do you recall making statenents
to nmenbers of the Howard County Police Departnent
regardi ng what happened on June 22, 1991 at the Holiday
| nn, Room 410?

* * *

PROSECUTOR M's. Hagez do you recall running outside the
Holiday Inn screamng hysterical making certain
statenents to Oficer Plank a female officer wwth the
Howard County Police and O ficer Luther Johnson a bl ack
officer with the Howard County Police?

* * *

PROSECUTOR. M's. Hagez do you renenber telling Oficer
Pl ank that you were not having an affair with the man?

* * *

PROSECUTOR: Ms. Hagez do you renenber after the
shooting comng back to Colunbia, Maryl and  or
specifically Ellicott Gty, Mryland and neeting with
Detective 3 enn Hansen to retrieve sone docunents from
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your briefcase?
Per haps the nobst disturbing question is the one that foll ows:
PROSECUTOR M's. Hagez do you recall on your statenents
t o Howar d County Police Of ficers
identifying...indentifying to nenbers of the Howard
County Police Departnment who you saw outside your door
with a gun?
The jury knew that Ms. Hagez cl ai med she was appellant's spouse.
Therefore, the preceding question is akin to a prosecutor asking
Marina Oswald if she had told the police that she saw her husband
in possession of a rifle at the Texas School Book Depository on

Novenber 22, 1963. The question itself is daming; the answer is

alnost irrelevant.?®

8 1n Tyler v. State, 105 M. App. 495, cert. granted, 340 M.
649 (1995) we focused, inter alia, on Mil. Rule 5-802.1 and Nance V.
State, 331 M. 549 (1993) in connection with a contenptuous
codef endant, Cerald Eiland, who refused to testify at Tyler's trial
after Eiland's earlier acquittal. Witing for the mgjority, Judge
Moyl an poi nted out that appellant never actually sought to question
Ei |l and, notw thstanding that he had refused to answer al nost all of
the State's questions. ld., 105 Md. App. at 543. Judge Myl an
noted that, based on the questions the defense could have posed, it
woul d have been able to dimnish the danage fromthe adm ssion in
evidence of Eiland's testinony fromhis own trial, in which he said
that Tyler shot the victim Indeed, the majority acknow edged the
potentially powerful nature of precisely the kind of questions the
State asked in this case. Judge Myl an said: "A question to
Eiland [by the defense] such as "Is it not true that you lied in
your earlier trial testinony and placed the blanme on Tyler sinply

to save yourself?" followed by a response of | can't answer that
guestion,' would have had a significant inpact in casting doubt on
that earlier testinony. A series of . . . such questions and
responses . . . mght have blown Eiland's earlier trial testinony
right out the wi ndow. " 1d.

The case of United States v. Hearst, 565 F.2d 1331 (9th Cr
1977), cited by the Court in Tyler, is not on point here. There,
(continued. . .)
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In this circunstantial case, in which not a single eyew tness
identified appellant as the nurderer and the physical evidence
al t hough sufficient, was not conpelling, the significance of M.
Hagez's refusal to answer the State's questions cannot be
over | ooked. The jury knew that M. Hagez clained she was
appellant's wife. It was also aware that she was at the scene of
the murder. Surely, the jury would have inferred that M. Hagez
knew who conmtted the nmurder and that, if Ms. Hagez's testinony
woul d have exonerated appellant, she would not have sought to
i nvoke her marital privilege. Justice Black's comment in his
di ssent in Nanmet seens apt here: "Certainly the prosecutor nust
have thought the refusals to answer would help the State's case;
ot herwi se, he woul d not have asked the questions that he knew woul d
not be answered.” 1d., 373 U. S. at 191.

We conclude that M. Hagez's repeated refusal to answer
clearly provided "critical weight" to the State's case. The State
sought to seize on the opportunity afforded to it by Ms. Hagez's
silence; through its |eading, testinonial questions, it attenpted

to place before the jury evidence that it was otherw se unable to

8. ..continued)

the Court concluded that when a defendant has voluntarily waived a
Fifth Amendnent privilege by electing to testify, "the rationale
for prohibiting privilege - invoking queries on cross-exam nation
does not apply.” 1d., 563 F.2d at 1341. Therefore, the Court said
that the governnment was entitled to attenpt to question the
def endant, though its questions culmnated in "42 assertions of the
Fifth Amendnent."” |d., 563 F.2d at 1342.
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present and to construct its case frominferences derived fromits
own questions. As the Court said in Mrris, "The inference that a
wife remained silent...because she knew information that would
i ncul pate her husband is one the jury is likely to draw. The
Governnent nust not be allowed to try its case by the use of
i nproper inferences.” 1d., 988 F.2d at 1340.

Based on the circunstances of this case, we do not believe it
is dispositive that Ms. Hagez may not have been entitled to assert
the spousal privilege or that the privilege was not a
constitutional one. See United States v. Macd oskey, 682 F.2d 468,
478 n.19 (4th Cr. 1982) ("W think that the best procedure to
follow after a witness has inproperly invoked the Fifth Amendnent
or any privilege in such a situation, is to issue an order, outside
of the jury's presence, directing himto testify and adnoni shing
himthat his continued refusal to testify would be punishabl e by
contenpt.") (Enmphasi s added). The State's questions were
tantamount to prosecutorial testinony. Moreover, the State's
unrelenting effort to question M. Hagez, notw thstanding her
refusal to testify, prejudiced appellant. W cannot blind
ourselves to the actions of the prosecutor, who persistently sought
to question Ms. Hagez, even though she nmay have inproperly invoked
her testinonial privilege.

The words of Judge Moylan, witing for the Court in Zeno v.

State, 101 Md. App. 303, 306 (1994), albeit in a different context,
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seem particularly apt here:

A few snudges of prejudice here and there can be found

al nost universally in any trial and need to be assessed

with a cool eye and realistic balance rather than with

the fastidious over-sensitivity or feigned horror that

sonetinmes characterizes defense protestations at every

angry glance. W are not tal king about the expected cuts

and brui ses of conbat. Wat we are objecting to in this

case, rather, is a sustained and deliberate |ine of

inquiry that can have had no other purpose than to put
before the jury an entire body of information that was

none of the jury's business. W are not tal king about a

few allusive references or testinonial |apses that may

technically have been inproper. W are talking about the

central thrust of an entire line of inquiry. There is a

qualitative difference. Wiere we mght be inclined to

overl ook an arguably ill-advised random skirm sh, we are

not di sposed to overl ook a sustained canpai gn.

B.

Appel lant also asserts that, in <closing argunent, the
prosecutor inproperly urged the jury to convict appellant by
relying on the inport of M. Hagez's refusal to testify. The
State's primary response is that this issue is not preserved. W
find no nerit in the State's contention, but we find nerit in
appellant's claim

In its closing argunent, the State specifically conmmented on
Ms. Hagez's silence, although the trial court had earlier
instructed the jury that Ms. Hagez's "refusal to answer questions
is not evidence and you may not draw any inferences fromit and any
i nferences fromher refusal to answer questions.” |ndeed, out of
an abundance of caution, the court reiterated to the jury that her

refusal to testify was not evidence, no inferences could be drawn
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fromthe refusal and that the jury was not permtted to "specul ate
on what her testinony mght have been."® Yet the State disregarded
the court's instructions and tried to capitalize on the situation
it created. The prosecutor argued:

[ PROSECUTOR]:  You heard that Virginia Hagez ran out of
the Holiday Inn hysterical, dry heaves, scream ng,
crying, she was upset, and isn't it interesting what
i nformation she gave to the police officers as she ran
out of the Holiday Inn. A man was shot in her room
They weren't having an affair. | believe | wll submt
to you ladies and gentlenmen that those words are very
telling of what happened on June 22nd, 1991. A man was
shot in ny room W weren't having an affair. What an
odd thing for her to say. D d she cone forward on Friday
of last week to relate to you that she said those
statenments to the nenbers of the Howard County Police

Depart nent .
DEFENSE COUNSEL.: (bj ecti on.
THE COURT: "Il allowit. Go ahead.

[ PROSECUTOR]: [ Ms. Hagez] was asked to take the stand.
The state asked over twenty questions of her. The first
question was how | ong have you lived in R chnond. Now ny
guestion is not evidence. The question that | asked of
her how long have you lived in Ri chnond should not
suggest anything to you. It is just a question, but from
the very beginning she refused to answer ny questions.
There were many ot her questions not related to the events
of June 22nd, 1991 and again the Court has instructed you
that you were not to consider ny questions as evidence,
but when asked those questions Ms. Hagez refused to
answer. There were three people in that roomR ad H | az,
Virginia Hagez and | submt to you the defendant. R ad
cannot speak to you and Virginia would not. You may
consi der why Virginia Hagez woul d not speak to you. She
was a wtness called upon by the state. The Court has
given you a credibility of witness instruction and in
that credibility of wtness instruction he instructed you

® W observe that Ms. Hagez was questioned on May 7, 1993 and
the court did not so instruct the jury until My 10, 1993.
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that you may consider notive to lie, bias[,] any of those
things that all of us as ordinary citizens woul d consi der

in our daily lives when relating to individuals. So
whil e you may not consider the questions that | asked of
Virginia Hagez | suggest to you you may consider her

reason for not answering ny questions.
(I'talics and bol df ace suppli ed).

It is readily apparent that the defense objected to the
prosecutor's argunent regarding M. Hagez's silence, but the
obj ection was overruled. Wien the State proceeded, the defense did
not renew its objection. It would have been pointless to do so,
however, because the judge had just said that he would all ow such
argunent. W are satisfied, under these circunstances, that the
i ssue has been preserved for our review " As we see it, requiring
[ appel l ant] to nake yet another objection'" inmediately after the
court's ruling, on the sane ground, " would be to exalt form over
substance.'" Dyce v. State, 85 M. App. 193, 197 (1990) (quoting
Watson v. State, 311 Md. 370, 372 n.1 (1988)). Therefore, we shall
consider the nerits of appellant's claim

The case of Mwuzone v. State, a hom cide case, 33 Ml. App. 201
(1976), provides sone guidance. There, the Court considered
whet her the appellant was denied due process of |aw based on the
prosecutor's conduct in intentionally introducing and enphasi zi ng
"irrelevant and inconpetent evidence" through his "coments and
guestions to witnesses." Janes Harrison, the State's only materi al
witness, identified appellant as the individual who shot the

victim During its opening statement, in closing argunent, and in
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the course of direct and cross-exan nation, the prosecutor nade
inflamatory remarks or posed inproper questions. Although defense
counsel objected once during closing argunent, he did not renew his
objection follow ng the prosecutor's continued inproper comments.
While the Court determined to review only those matters to which
obj ections were |odged, it acknow edged, "That the prosecutor's
actions conpl ained of were exceedingly inproper and calculated to
unfairly prejudice the jury against the appellant is scarcely a
matter for argunent.” 1d., 33 MI. App. at 209. It added, however,
that "“unless it appears that the jury were actually msled or were
likely to have been msled or influenced to the prejudice of the
accused. ..[by the prosecutor's actions], reversal of the conviction
on this ground would not be justified.'"™ 1d., quoting Reidy v.
State, 8 Ml. App. 169, 172 (1969). See also Marks v. State, 84 M.
App. 269, 291 (1990), cert denied 321 Md. 502 (1991).

Three factors nust be considered in order to determ ne whet her
a prosecutor's remarks are prejudicial to the accused. These are:
(1) the closeness of the case; (2) the centrality of the issue
affected by the error; and (3) the steps taken by the trial judge
to mtigate the effects of the remarks on the jury. Marks, 84 M.
App. at 291. See also Wlhelmv. State, 272 Ml. 404, 416 (1974);
Scott v. State, 64 M. App. 311, 319, cert. denied, 304 M. 300
(1985). In applying these critical factors to the instant matter,

we conclude that prejudicial error occured. Qur viewis founded,
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at least in part, on the difficulty in parsing out the State's
closing argunent from the events that preceded it. The State's
earlier questioning of Ms. Hagez, followed by its final argument,
are fatally interw ned.

As we have observed, this was a close case. It is very likely
that the jury woul d have concluded that Ms. Hagez was at the scene
when the victimwas killed and knew who perpetrated the nurder.
During her closing argunent, the prosecutor insinuated that if M.
Hagez had information that would have exonerated appellant, she
surely would have answered the questions posed by the State.
Therefore, "the inproprieties of the prosecutor affected the nost
central issue in the case, appellant's guilt."” Muzone, 33 M.
App. at 210. Wth respect to the court's earlier efforts "to
mtigate," its previous instruction to the jury was insufficient to
cure the prejudice, particularly because the prosecutor effectively
di sregarded the instruction and the court then overruled the
def ense' s obj ection.

The prosecutor did not nerely point out that Ms. Hagez had
refused to testify. To the contrary, in telling the jury not to
consi der the prosecutor's questions, but only Ms. Hagez's refusal
to answer those questions, the prosecutor was asking the jury to
infer that the truthful answers to Ms. Hagez's questions woul d have
incrimnated appell ant.

Concl usi on
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If a witness is not entitled to assert the spousal privilege,
and is ordered to testify, we would not necessarily quarrel wth
forcing the witness to assert a statutory privilege in the jury's
presence. But in this case, it is what happened afterwards -- both
in nature and extent -- that resulted in unfair prejudice to
appellant. W find the words of the Suprenme Court in Berger v.
United States, 295 U S. 78, 89 (1935), particularly persuasive:

In these circunstances prejudice to the cause of the

accused is so highly probable that we are not justified

in assumng its non-existence. |If the case against [the

def endant] had been strong, or, as sone courts have said,

the evidence of his guilt "overwhelmng", a different

conclusion mght be reached. [Ctations omtted].

Mor eover, we have not here a case where the m sconduct of

the prosecuting attorney was slight or confined to a

single instance, but one where such conduct was

pronounced and persistent, with a probable cumulative
effect upon the jury which cannot be disregarded as

i nconsequential. A newtrial nust be awarded.

The prosecutor's inproper actions were pervasive. Nor should
the trial judge have allowed the State's zeal in securing a
conviction to interfere with appellant's right to receive a fair

trial. We have no choice but to reverse.

JUDGMVENTS REVERSED. CASE REMANDED
TO THE CIRCUT COURT FOR HOMRD
COUNTY FOR A NEW TRI AL.

COSTS TO BE PAI D BY HOMRD COUNTY.
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