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This appeal is from a garnishnent action in the Crcuit
Court for Baltinore County (Howe, J.) wherein summary judgnent
was entered in favor of appellee. W shall affirm

EACTS

Appel lant, Ronald Hastings, was enployed by den Arm
Masonry, a subcontractor of WIliam H Knott, Inc., a genera
contractor. Knott also entered into a contractual agreenent with
Labor Wrld US A, Inc. for tenporary |aborers. Rober t
W | ki nson, a tenporary worker of Labor Wrld who was then
enpl oyed by Knott, was operating a backhoe with due authorization
when he caused the backhoe to conme in contact with a scaffold
upon which Hastings was standing. Hastings fell approximately
25-30 feet and sustained serious injuries.

At the time of this incident, Knott had in force a genera
comercial liability insurance policy with appellee United States
Fidelity and Guaranty (USF&G) . Wthin the list of exclusions

from coverage was the follow ng

2. Each of the following 1is also an

i nsur ed:

a. Your enployees ... but only for
acts within the scope of their
enpl oynent by you. However, none
of these enployees is an insured
for:

(1) "Bodily injury" or "personal
injury" to you or to a co-
enpl oyee while in the course
of his or her enploynent;



Hastings brought an action for negligence against al
i nvolved parties.! It was and is contended by USF&G that, under
the exclusion of the policy set forth above, WIkinson was not
covered by Knott's liability insurance issued by USF&G and,
notwi thstanding the lack of coverage, he never tendered his
def ense of the suit to USF&G

W1l kinson was served wth process in June of 1992,
approximately six nonths before trial. USF&G stated that it was
aware of WIkinson's having been served, and that it did not
intend to provide a defense for him By correspondence of 2
Novenber 1992, USF&G was notified by Hastings that it would be
| ooked upon for satisfaction of the judgnent obtained against
W | ki nson.

Al defendants, wth the exception of WIKkinson, were
granted sunmary judgnent. The circuit court found that W/I ki nson
was an actual enployee and that Hastings was a statutory enpl oyee
of Knott at the tinme of the circunstances giving rise to the
instant appeal, and awarded Hastings $1, 031, 800. 37. Hast i ngs
|ater filed a garnishnent action against USF&S contendi ng that
W ki nson was an insured party under Knott's policy. USF&G noved
for, and was granted, summary judgnment in this action. Hastings

noted this appeal.

The action was brought by Hastings, et ux.; any reference to the parties
or the judgnent herein should be understood to reflect this designation.
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Four questions are presented for appellate review, which we
reorgani ze slightly for the purposes of our discussion:
1. Does the co-enployee exception to
l[itability coverage set forth in the
subj ect insurance policy apply,
t her eby precluding recovery?

2. Does the workers' conpensation excl usion
of Knott's insurance policy apply?

3. Was appell ee prejudiced by the judgnent
debtor's failure to request a defense?

4. | s appellant entitled to interest on the
j udgnent awar ded agai nst W/I ki nson on 16
Novenber 19927

W answer "Yes" to question 1, and hold that the circuit
court correctly construed the co-enpl oyee exclusion found in the
i nsurance agreenent at issue and held that the recovery in the
garni shnent action against appellee is therefore precluded.
Accordingly, we need not address the remaining issues, which

becone npot.

DI SCUSSI ON

l.

Absent anbiguity, terns of an insurance policy are strictly
construed and enforced. Howel | v. Harleysville Mit. Ins. Co.,
305 M. 435 (1986); Blue Bird Cab Co., Inc. v. Anmalganmated
Casualty Ins. Co., 109 MI. App. 378 (1996). Wth respect to the
exclusion at issue in the case sub judice, neither party takes
exception to the plain |anguage of the exclusionary clause, or

with the fact that, assumng that a co-enployee relationship



exi sted between Hastings and WIkinson at the tinme of the
accident, the acts of WIkinson (which resulted in injury to
Hastings) are excluded from coverage. If the matter were that
sinpl e, our discussion wuld already be concl uded.
.

| nasmuch as our analysis of the nerits continues, a patent
inference can be drawn that the interpretive waters in which we
tread are far nore nmurky than one maght initially contenplate
The trial judge, Ilike the Court of Appeals in an action
collateral to the instant appeal,? determ ned that Hastings was a
statutory enpl oyee, see, Anderson v. Binblich, 67 M. App. 612
(1986), and that W/ kinson was an actual enployee of Knott. See,
Travel ers Indem Co. v. Insurance co. of N Am, 69 Mi. App. 664
(1987). This Court, in Ohio Casualty Ins. Co. v. Lee, 62 M.
App. 176 (1985), addressed a "co-enployee" exclusion in the
context of a general liability insurance policy. Neither this
Court nor the Court of Appeals has applied such a concept to a
situation in which the tortfeasor's enploynent is actual in

nature and the injured party's enploynent is statutory in nature.

The dispositive factor in establishing the existence of an

enpl oyer/ enpl oyee relationship is "control." Witehead v. Safway

2The Court of Appeals affirmed the finding of the trial court which held
that Hastings's i mediate supervisor was entitled to imunity for any alleged
negl i gence or negligent om ssion which may have caused the injuries here alleged

See, Hastings v. Mechal ske, 336 Mi. 663 (1994).

4



Steel Products, 304 Ml. 67, 78 (1985). So long as the enployer
maintains a simlar degree of control over its enployees, they
ought to be treated simlarly at both the job site and in the
courts, irrespective of any semantics that may classify their
enpl oynent status. For purposes of the co-enpl oyee exclusion at
i ssue, distinguishing between the enploynent status of W1 kinson
and that of Hastings is irrelevant. W agree with the tria
judge that the acts of WIkinson are excluded from coverage under
t he subject policy.

The federal district court for Mryland, in a factual
posture nmuch like to the one now before us, determned "that if a
person is considered as being an enpl oyee of another for purposes
of the state Work[ers'] Conpensation Act, he should also be so
considered for purposes of determning the applicability of
excl usi onary provisions of an insurance contract.” Riviera Beach
Vol unteer Fire Conpany, Inc. v. Fidelity and Cas. Co. of New
York, 388 F.Supp 1114, 1122 (D. M. 1975). Ri viera Beach
involved an on-the-job notor tort and a full-time county
firefighter who was assigned to a volunteer fire conpany as the
resident professional firefighter. \Wether their designation was
full-time or volunteer, i.e., actual or statutory, respectively,
all involved firefighters were under the exclusive control of
Ri viera Beach, and were therefore covered under the liability
policy in effect at the time of the accident. Appel l ant's

reliance on Pennsylvania National Mitual Cas. Ins. Co. V.



Bi erman, 266 M. 420 (1972), is inapposite. That case involved
the ability of an enployee to recover in tort from an executive
officer of his enployer in light of a "Severability of Interests
Cl ause" contained in the applicable insurance policy. Bi er man
contenpl ated neither the issue of a co-enpl oyee exception nor the
i ssue of statutory versus actual enployees. Any reliance thereon

is wthout persuasive val ue.

[T,

Returning to the case now before us, we think it illogica
to segregate two enployees on the Knott construction site sinply
because one wears a hard hat issued by Gen Arm Masonry, and the
other wears a hard hat issued by Labor World. Once each has
passed through the perineter fence and arrived at work, whoever
may have sent them to their place of enploynent (albeit perhaps
t enporary) becones i mmateri al, because each IS equal |y
subordinate to the on-the-job control of the general contractor.
Their assignnents may be different in substance, but each works
toward the common endeavor of the project's overall conpletion.?

Only in the admnistrative record keeping process can a
differentiation be nade between the statutory and actua

enpl oyee. At work, however, it is quite possible, and perhaps

SFor purposes of determining who is a covered enpl oyee for potentia
conpensability under the circunstances of the instant case, no distinction is
made between an actual and a statutory enployee. See generally, Maryland Code
Ann., Labor and Enpl oynment Article § 9-202 (1991 Repl.Vol.). W note, however,
that Hastings allegedly received workers' conpensation benefits through G en Arm
Masonry.



even probable, for a statutory enployee such as Hastings and a
tenporary enployee such as WIkinson to work side-by-side on a
daily basis in the performance of identical tasks while under
identical direction by Knott. To here cast away the obvious is
nonsensi cal and inprudent. Hastings and WI kinson, wth respect
to their enploynent wth Knott, are identical but for a
t heoretical classification; they ought to be treated identically
in the context of whether they are insured parties under the
i nsurance contract at issue.
V.

G ven our holding above, no anbiguity remains as to the
terms of the co-enployee exclusion upon which USF&G relies to
preclude WIkinson from being insured under Knott's policy.
| rrespective of any rel evant cl assifying adm ni strative
designations, and strictly construing the |anguage of the policy,
Wl kinson is not an insured under Knott's policy for those of his
acts that resulted in the bodily or personal injury of his co-
enpl oyee, Ronald Hastings. Because W/Ikinson was not an insured,
and is therefore not covered under Knott's policy, USF&G cannot
be | ooked to for satisfaction of a judgnent for which it has no

obl i gati on.

JUDGVENT AFFI RMED

COSTS TO BE PAI D BY APPELLANT.



