The appellants, Frank Ctrano, et ux., challenge an order
i ssued by Judge Lawence H Rushworth of the Grcuit Court for Anne
Arundel County, affirmng the Anne Arundel County Board of
Appeal s’s denial of the appellants’ application for a zoning
vari ance. On appeal, the appellants contend:

1. that there was not substantial evidence
before the Board of Appeals for Anne
Arundel County to support its decision to
deny the appellants’ application for
variances to permt a deck within the 100
foot critical area, to permt the deck
over steep slopes in a critical area, and
to permt the deck in the front yard 38
feet closer to the front line lot Iine;

2. that no variance was required in this
case because the deck in question is a
“wat er dependent facility” as defined by
the County Code which is permtted in the
buffer; and

3. that the deck 1in question was an
“accessory structure for waterfront |ot”
which is permtted in the front yard of
an R-1 district.

In 1992, the appellants, M. and Ms. Citrano, purchased a
devel oped residential waterfront |ot of approximtely .83 acres
(“the property”) located on the Mgothy R ver in Pasadena,
Mar yl and. The property lies within the Chesapeake Bay Criti cal

Area! and contains a nunber of steep slopes |eading down to the

1 In 1984, the General Assenbly enacted the Chesapeake Bay Critical Area
Protection Program 1984 Laws of Maryland, chapter 794, codified at Mi. Code
Ann. (1990 Repl. Vol.), Nat. Res. Il § 8-1801. The Law established a cooperative
resource protection program for the Bay and its tributaries by directing the
State and | ocal governnents to establish and inplenment the resource protection
program on a cooperative basis, “in a consistent and uniform manner subject to
State criteria and oversight.” 8§ 8-1801(b). The General Assenbly defined the
“critical area” that would be the cornerstone of the law s resource protection
programin § 8-1807, but the details of the program were left to the new y-
created Critical Area Commission to develop in “criteria ...necessary or



Magot hy Ri ver.

Prior to the appellants’ purchase of the property, Anne
Arundel County mapped the property as a Limted Devel opnment Area
under the Anne Arundel County Critical Area Program which
establishes a m ni mum 100-foot buffer [andward fromthe nean high
water line of tidal waters, tributary streans, and tidal wetl ands,
and provides that the buffer shall be expanded in sensitive areas
such as steep slopes.? The buffer acts as a “setback” to protect
the Bay. GCenerally, under the County Program no new devel opnent
activity, including structures, roads, parking and other inpervious
surfaces, like free-standing decks, are permtted in the buffer.?3

In April 1995, the appellants constructed a fifteen-by-twenty
foot deck on their property, approximately 12 feet from the
shoreline, wthout the benefit of a building permt. After
construction of the deck was conpl eted, the appellants then applied
for the necessary variances to permt the deck within the 100 foot

critical area*, on steep slopes in a critical area® and in the

appropriate to achi eve the standards” set forth by the General Assenbly. § 8-
1808(d).

2 The Anne Arundel County Council adopted the County Program and the
Critical Area Conm ssion approved the Programin May, 1988.

3 Article 28 § 1A-105(f) of the Anne Arundel County Code.

4 Article 28 § 1A-104(a)(1) of Anne Arundel County Code requires a m ni num
100 foot buffer

5 Article 28 § 1A-105(c) prohibits devel opment on steep sl opes.
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front yard 38 feet closer to the front Iine lot line.®
The County zoning hearing officer denied the variances, and
the appellants appealed to the Anne Arundel County Board of
Appeal s(the “Board”). On May 28, 1996, a hearing was held before
t he Board at which both the OGritical Area Comm ssion and the County
recomended denial of the variances for the deck. On July 27,
1996, the Board issued a Decision denying the variances, finding
that the appellants had not satisfied the necessary requirenments
for the granting of a variance under the County Program
The appel |l ants appeal ed the Board’ s decision to the Crcuit
Court for Anne Arundel County. On May 7, 1997, Judge Law ence H.
Rushworth affirmed the Board' s decision, finding that it was
supported by substantial evidence and was not prem sed on an error
of law. The appellants then noted this tinely appeal.
The standard of reviewin a zoning appeal was clearly stated

by this Court in Meadowidge Industrial Center v. Howard County,

109 Md. App. 410 (1996). “The order of a county zoning authority
‘“must be upheld if it is not prem sed upon an error of law and if
[its] conclusions reasonably nmay be based upon the facts proven.’”

ld. at 419 (quoting Leo J. Unerley v. People’'s Counsel for

Balti nmore County, 108 MJ. App. 497 (1996)). Accordingly, a court

will reverse a zoning board s action only where there are no

6 Article 28 § 2-306(a)(1) and (3) establishes the pertinent lot line

setback. In order to keep the deck at its present |ocation, the appellants needed
all three variances granted.
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grounds for reasonable debate or where the action of the zoning
authority has been found to be arbitrary and capricious. Hard v.

Board of Zoning Appeals, 211 M. 172 (1956).

A variance, if granted, permts a wuse that is normally
prohi bited and presuned to be in conflict with the ordi nance. North

V. St. Mary’s County, 99 Ml. App. 502, 510 (1994). “An applicant

for a variance bears the burden of overcom ng the presunption that
the proposed use is unsuitable. That is done, if at all, by
satisfying fully the dictates of the statute authorizing the
variance.” North, 99 Md. App. at 510.

In the instant case, the standards for granting a variance in
the critical area are set forth in Article 3, 8 2-107 of the Anne
Arundel County Code. Section 2-107 provides in pertinent part:

(b) For a property located in the critical
area, a variance to the requirenents of the
County critical area program may be granted
after determ ning that:

(1) due to the features of a site
or other circunmstances other than
fi nanci al consi derati ons, strict
i npl enentation  of the County’s
critical area program would result
i n an unwarranted hardshi p;

(2) aliteral interpretation of the
Code of Maryland Regul ations, Title
27, Subtitle 01, Criteria for Local
Critical Area Program Devel opnent,
or the County critical area program
and rel ated ordinances will deprive
the applicant of rights comonly
enjoyed by other properties in
simlar areas within the critical
area of the County;
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(3) the granting of a variance w ||
not confer on an applicant any
special privilege that would be
denied by COMAR, Title 27, Subtitle
01 or the County critical area
programto other |ands or structures
within the County critical area;

(4) the variance request:

(1) 1is not based on
conditions or
ci rcunstances that are
the result of actions by
t he applicant; and

(ii) does not arise from any
condi tion relating to
land or building wuse,
either permtted or non-
conform ng, on any
nei ghbori ng property; and

(5 the granting of the variance:

(1) wll not adversely affect

wat er quality or
adversely inpact fish,
wldlife, or pl ant
habi t at wi thin t he

critical area; and

(i) will be in harnmony wth
the general spirit and
i nt ent of the County
critical program

The ordinances require an applicant to neet

requirenents.
The Board deni ed the appellants’
after determning that the appellants failed

requirenents 1 through 4.

t he Boar d,

in a very detail ed Opinion, stated:

Wth respect to the first

al |

application for

to

of

t he

a vari ance

satisfy

requirenent,
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In order to grant a variance, this Board
must find that there exists unique physica
condi tions, excepti onal t opogr aphi ca
conditions, or exceptional circunstances other
t han financial considerations.

The lot in question is relatively |ong
and narrow, being 100 feet wi de at the water
level and 80 feet wide at the road, which
havi ng side |ine dinmensions of 410 feet on the
west side and 370 feet on the east side. In
addition, the lot contains steep slopes, as
defined by the County Code. Thus it could be
said that unique physical conditions (relative
narrowness) and exceptional t opogr aphi ca
conditions (steep slopes)both exist.

Section 2-107(b)(1) requires the Board to
find that strict inplenmentation of the
critical area program would result in
unwar r ant ed har dshi p. Here, the Petitioners
claim an unwarranted hardship exists because
they are unable to have a free-standi ng deck
intheir front yard. Al though such an anenity
may be a pleasant addition and would al |l ow, as
the Petitioner’s say an opportunity for them
to view sunsets, the Board cannot find this to
be an unwarranted hardshi p.

The Petitioners want to utilize the deck
to provide themwith a view of the water to
the west so that they can watch sunsets. The
western view is blocked from other |ocations
on the property because of trees. However,
those trees nmnust have been present when
Petitioners bought their property, so they
woul d have been well aware of this apparent
limtation on the western views. |In addition,
the dwelling is inproved by a second floor
deck, giving the Petitioners |ocations other
than their front yard fromwhich to enjoy the
views of the water.

In North v.. St. Mary's County, 99 M.
App. 502 (1994), the Court of Special Appeals
addressed the issue of unwarranted hardship.
There the Court discussed the concept of
unwar rant ed hardshi p and reasonabl e use of the
property as foll ows:
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The applicant, M. Enoch, t he
county, and the trial judge for that

mat t er when di scussi ng t he
reasonable wuse of the property
seemed to restrict their

considerations to just that part of
the property where Enoch desires to
construct the gazebo. That 1is
i ncorrect, The property at issue
here is the 4+ acre site already
devel oped wth a ranch house of
approxi mately 1100 square feet with
extensive decking, an inproved
wal kway, and a pier, from which
expansive views are present. Thus,
the property already is subject to a
reasonabl e use. The instant case
focuses on unwarranted hardship; it
is a denial of reasonable use that

creates an unwarranted hardship. If
reasonabl e use exists, generally an
unwarrant ed hardship would not. 1In
t he pr esent case, ext ensi ve
reasonabl e use is al ready bei ng nade
of the property. Under t he
appellee’s theory, it would be

unreasonable and an unwarranted
hardship to deny M. Enoch anythi ng
he wants. North, 99 Mi. App. at 517-
18.

In the instant case Petitioner’s property
is already developed with a single famly
dwel ling and related inprovenents. Al t hough
unwarranted hardshi ps may be alleged, those
hardshi ps nust be such as would preclude the
Petitioners from developing their lot (See
Section 2-107(a)(2)). Their lot is devel oped,
and like the property in St. Mary’'s County, a
reasonabl e use of property exists.

The trial court affirmed the Board’ s denial of the appellants’
application for the variance, stating:
One of the determnations that nust be
made before granting a variance is that due to

t he f eat ures of t he site, strict
i npl enentation of the County’'s critical area
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program would result in an unwarranted
hardship to the applicant. 8§ 2-107(b)(1). An
unwarrant ed hardship exists if reasonabl e use
of the entire property would be denied. See
North at 517.

The Board found that although the deck
may be a pleasant anenity, denial of the
application did not create an unwarranted
hardship. Board Opinion at 4. The evidence
before the Board included nunerous phot ographs
of the property from vari ous vantage points.
In addition, the Board nenbers conducted a
site inspection. This evidence provided
substantial evidence to support the Board’s
finding that the variance denial would not
create an unwarranted hardship. The evidence
before the Board on this question was at | east
fairly debatable. Because all of the
requi rements of 2-107 nust be nade in order to
grant a variance this finding al one nmandated
deni al of the variance.

We see no error in the trial court’s decision. Mor eover, as
correctly stated by the trial court, because all five requirenents
of 8 2-107 nust be net, we need not address the other four
requi renents due to the appellants’ failure to establish that
denial of the variance would create an “unwarranted hardship.”
Additionally, we need not address the appellant’s variance requests
to permt the deck to be built on steep slopes and w thout the
required setback fromtheir lot line as all three variances needed
to be granted in order to permt the building of the deck.

The appellants’ next contention is that no variances were
required in this case because the deck in question is a “water
dependent facility” as defined by Article 28 § 1-101(72A) and is

thus permtted in the buffer area. Section 1-101(72A) defines
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“wat er dependent facilities” as:

those structures or wuses associated wth
industrial, maritime, recreational, education,
or fisheries activities that require | ocation
at or near the shoreline such as, |aunching
ranps, hoists, lifts, marine railways, piers,
pilings, marine fuel sales, wet storage of
seaworthy water craft, nature trails, crab
shedding facilities, intake or discharge
structures, and stormnater outfall structures.

Specifically, the appellants argue that although waterfront
decks are not included in the above list, the list is not
exhaustive. Thus, according to the appellants, because the deck
was to be used for recreational purposes it needed to be |ocated
close to the shoreline and falls within the definition of a “water
dependent facility.” W are not persuaded. Accordingly, we agree
with the trial court’s determnation that “it is clear that a deck
is not a water dependent facility under the termis definition.”

The appellants’ third contention is equally w thout nerit.
The appel lants contend that the deck is an “accessory structure for
waterfront lot” which is permtted in the front yard of an R 1
district. Such *"accessory structures” are still subject to the
100-f oot buffer requirenment. As stated by the trial court:

Petitioner’s argunent that the deck is an
“accessory structure for waterfront |lot,”
which is permtted in the front yard of an R 1
district by Art. 28, 8 2-104 does not relieve
them of the variance required within the 100
foot critical area buffer. Article 28, 8§ 1A-
105(h) (1) provides that *“all developnment in
any habitat protection area, including the

100-foot buffer . . . shall be permtted
pursuant to variance . ”
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Again, we see no error in this determnation. Accordi ngly, we
affirmthe judgnent of the circuit court.

JUDGVENT AFFI RMED; COSTS TO BE
PAI D BY APPELLANTS.
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