HEADNOTE: F. Keen Bl aker v. State Board of Chiropractic Exam ners
No. 1259, Septenber Term 1997
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F. Keen Bl aker, D.C. appeals a judgnent of the G rcuit Court
for Baltinore County affirmng the finding by the Board of
Chiropractic Examners (“Board”) that he violated the Maryl and
Chiropractic Act, MI. Code (1994 Repl. Vol.), 8 3-313(9) of the
Heal th Occupations Article (“H O "), by rendering “professionally
i nconpetent” treatnment to a particular patient.? Dr. Bl aker
presents the following questions for review, which we have
renunbered and slightly rephrased:

| . Were Dr. Blaker’s due process rights violated
because H O 8§ 3-313(9) is void for vagueness?

1. Was the Board’s finding of inconpetence supported
by substantial evidence?

I1l1. Did the contact between M. Paul Goszkowski, D.C
and Ms. Roberta d4GlIl, Esquire, and the Board
constitute an ex parte communi cation, in violation
of Md. Code, (1995 Repl. Vol.), State Governnent
Article, 8 10-219, which violated Dr. Bl aker’s due
process rights?

V. Did the Board inproperly consider evidence not
relevant to the charged offenses and inproperly
sanction Dr. Blaker for uncharged offenses, thus
denying Dr. Bl aker due process of |aw?

V. Did the Board exceed its authority by inposing
conditions on Dr. Bl aker’s probation?

VI. Ddthe Board inproperly refuse to allow Dr. Bl aker
di scovery of docunents pertaining to actions taken
by the Board in response to allegations of
i nconpetence in other cases?
We answer “yes” to question Il and “no” to the remai ni ng questions.

Accordingly, we affirmthe judgnent of the circuit court.

'H. O § 3-313 was anended in 1996 and 1997. The current
version of H O 8§ 3-313 appears in the 1997 Cunul ati ve Suppl enent
to the Health Occupations Article.



FACTS
Dr. F. Keen Bl aker has been licensed to practice chiropractic
in Maryland since 1968. 1In his practice, he enploys a chiropractic
t echni que known as Directional Non-Force Technique (“DNFT”). DNFT
i nvol ves anal yzing the patient’s foot reflexes to determ ne whet her
there is nerve pressure and, if pressure is found, performng a
DNFT “correction” or “adjustnent” by manipulating the patient’s
body.
In April 1994, Patient “A’ filed a conplaint against Dr.
Bl aker with the Board. The Board investigated the conplaint and on
May 24, 1994, charged Dr. Blaker with “professional inconpetence”
under H. O 8§ 3-313(9), which provided:
Subj ect to the hearing provisions of § 3-315
of this subtitle, the Board may deny a |icense
to any applicant, reprimand any |icensee,
pl ace any |icensee on probation, or suspend or

revoke a license if the applicant or |icensee:

(9) Is professionally,'physically, or nmentally
i nconpetent|[.]

On August 10 and Septenber 14, 1995, the Board held an
evidentiary hearing on the charges against Dr. Blaker. Patient A
testified that Dr. Blaker had treated himon five occasions. H's
first visit to Dr. Blaker took place in May 1989. Patient A had
just tested positive for HV (Human | nmmunodeficiency Virus) and
sought treatnment to ensure that his “body was in line and
everything was where it was supposed to be and functioning properly

in order to give [his] systeman opportunity to better battle [the]
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virus and live a longer and healthier life.” Patient Atestified
that during the office visit, he filled out a health inventory
form Dr. Blaker did not review the information in it with him
Dr. Blaker performed a chiropractic adjustnent to Patient A that
day. He did not nake a record of it, however. Dr. Blaker’s notes
for that visit state only “lynphy” and “H V positive.”

Patient A returned to Dr. Blaker twice in June 1990, both
times conplaining that his feet were turning outward. Dr. Bl aker
did not inquire about Patient A's health status or about treatnents
he had received in the interim from other health care
pr of essi onal s. He also did not wupdate Patient A s health
inventory. Although Dr. Bl aker performed adjustnents to Patient A
during both visits, he nmade no record of them

On January 28, 1994, Patient A returned to Dr. Blaker wth
conplaints of excruciating pain and tightness in his |ower back.
He told Dr. Blaker that the pain was so intense that he could not
lower his left leg. During the office visit, Patient A was in so
much pain that he had to grab onto the reception counter to support
hi msel f. He had been unable to drive to Dr. Blaker’s office
because he could not use his foot to operate the clutch on his car.

As they were standing in the office waiting room Dr. Bl aker
advi sed Patient A that he had slipped a disc, and had probably done
so shovel i ng snow. Patient A denied that he had been shoveling

snow, he attributed the likely cause of the pain to weight lifting.



According to Patient A, Dr. Blaker then told himthat his stance
i ndi cated that he had slipped a disc.

Patient A testified that he was taken into an exam ning room
and that while he was fully clothed in winter garb, including heavy
wor k boots, Dr. Blaker pulled on his feet and mani pul ated hi s back.
Dr. Blaker did not ask Patient A about his health status, did not
perform any diagnostic tests, and did not make a record of his
findings, treatnment, or prognosis. He told Patient Ato treat his
back with ice for 72 hours but did not give him any witten
instructions about how to do so.

Instead of applying ice to his back for twenty mnute
intervals, as he was supposed to do, Patient A m stakenly kept ice
on his back for 72 straight hours, renoving it only when he needed
to use the bathroom Thereafter, on February 1, 1994, he returned
to work. He left work after only a few hours, however, when the
nunbness fromthe ice wore off and his pain returned.

Patient A went back to Dr. Blaker’s office the next day. By
t hen, he could not drive and was unable to wal k w thout assistance.
Before he performed any exam nation, Dr. Blaker told patient A that
hi s shoul ders and pelvis were “out of line.” Patient A was again
wearing winter clothes and heavy work boots. W t hout having
Patient A disrobe, Dr. Blaker pulled on his feet and nani pul at ed
hi s shoul ders and | ower back area. Dr. Blaker nmade no record of

his anal ysis, treatnent plan, or prognosis.



Patient A's pain grew progressively worse over the next few
days. By February 6, 1994, the pain had becone intol erable. That
day, Patient A was taken by anbul ance to The Johns Hopki ns Hospit al
energency room where he was exam ned by an attending traunma doctor
and a neurologist. He told themthat he had seen a chiropractor
who had treated himfor a slipped disc. Patient Awas told that he
was suffering fromtrenors related to his slipped disc, and was
di schar ged.

Patient A's condition worsened. Eventually, he |ost control
of his bowels and bladder. On February 15, 1994, he returned to
The Johns Hopkins Hospital energency room He was immediately
di agnosed with acute cauda equina syndrone, a serious condition
indicating that a nmass is pressing on the cauda equina nerves.
Di agnostic tests revealed a fast-growng tunor on Patient A's
spinal colum that was |ater diagnosed as an AIDS-rel ated, non-
Hodgkin’s high grade | ynphona. Patient A underwent energency
surgery to renove the nmass. He then underwent chenotherapy. Only
after extensive physical therapy was he able to regain the full use
of his |egs.

The Board cal |l ed Bl aise Lavorgna, D.C. to testify as an expert
witness in chiropractic. Dr. Lavorgna testified that he was
famliar with the DNFT technique and had used it fromtine to tine
in his practice. He explained that the objective of chiropractic

is to assess the patient to obtain a diagnosis and that, while



chiropractors my use a variety of treatnent techniques and
met hods, including DNFT, there are certain uniform standards of
care that apply generally to chiropractic anal yses and treatnment of
patients.

Dr. Lavorgna further testified that Dr. Blaker breached
accepted standards of chiropractic care during each of Patient A's
five visits by (1) failing to take a conplete health history; (2)
failing to performand docunent an adequate physical exam nati on,
i ncl udi ng undertaking a basic visual analysis of the patient with
his clothing renoved and obtaining vital signs; (3) failing to
per f orm neurol ogi cal, diagnostic, and orthopedic tests; (4) failing
to docunent properly the treatnent that was perforned on each
visit; and (5) failing during the last two visits to diagnose that
Patient A's pain was caused by a tunor. Wth respect to the charge
of professional inconpetence against Dr. Blaker, Dr. Lavorgna
expl ai ned:

| believe when a person practices for whatever
reason below the mninmm standards of care
that are accepted in the profession that
they’'re practicing in an inconpetent manner,
so based on the fact that a lot of this stuff
| stated was below what is traditionally
expected and poorly docunented, | have to feel
that it was inconpetently handl ed.

Dr. Blaker called R Tyrrell Denniston, D.C. to testify as an
expert in chiropractic and DNFT anal ysis. Dr. Denni ston opi ned

that Dr. Blaker's treatnent of Patient A was conpetent and in

conformty with the standard of care for chiropractors who use
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DNFT. He further opined that Patient A did not exhibit synptons of
a tunor, as opposed to synptons of “disc involvenent,” during his
two visits to Dr. Blaker in 1994. Dr. Denni ston expl ai ned that
practitioners who use DNFT rely only on the DNFT analysis to
assess the patient’s condition. Because the DNFT analysis is
perfornmed each tine the patient presents for treatnent, there is no
need to plan a course of treatnment or to make a prognosis. Dr.
Denniston further stated that an accurate DNFT analysis and
correction my be perfornmed with the patient fully clothed. He
al so opined that Dr. Blaker was not required to order an MRl or a
CAT Scan for Patient A during any of the office visits and that
there was no cause for Dr. Blaker to refer Patient A to a nmedica
pr of essi onal .

Dr. Blaker also called Robert Douglas Keehn, MD., an
ort hopedi c surgeon, as an expert witness. Dr. Keehn expl ai ned that
he had reviewed Patient A's nedical records from The Johns Hopki ns
Hospital. He opined that, based on Patient A s synptons and his
test results from February 6, 1994, an x-ray or MRl study was not
warranted at that tine. Dr. Keehn further opined that Patient A
had no synptons of cauda equi na syndronme on February 6, 1994. 1In
his opinion, the first synptons of cauda equi na syndrone appeared
on February 15, 1994.

On February 8, 1996, the Board filed a 35 page nenorandum

opinion that included the following: (1) a synopsis of the case;



(2) a list of exhibits; (3) a synopsis of witness testinony; (4)
findings of fact; (5) conclusions of law, and (6) an order. By a
majority of the quorum the Board concluded that “in regard to the
treatment and exam nation rendered to and notes taken for Patient
A on five separate occasions, [Dr. Blaker] was professionally
i nconpetent, in violation of 83-313(9) of the Act.”

Specifically, the Board determned that Dr. Blaker was
professionally inconpetent for failing to obtain a conprehensive
health history of Patient A nanely, a history which would have
included “the patient’s account of past, present and famli al
health problens, allergies, surgeries and injuries.” Dr. Blaker
was al so found professionally inconpetent for failing to perform an
adequat e physi cal exam nation of Patient A for failing to conduct
appropriate orthopedic and neurological tests prior to naking a
diagnosis and initiating chiropractic treatnent, and for failing to
order pertinent diagnostic tests. The Board concluded, however,
that Dr. Bl aker was not professionally inconpetent for failing to
di agnose the non-Hodgki n’s hi gh grade | ynphoma,? or for failing to
use codes fromthe International Cassification of D seases.

The Board suspended Dr. Blaker's Ilicense to practice
chiropractic for six nonths, stayed the suspension, and placed Dr.

Bl aker on probation for two years with the follow ng conditions:

’The Board did note, however, that with proper exam nation
and di agnostic testing, Dr. Bl aker could have determ ned whet her
a tunor was causing Patient A s pain.
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1. During the first six nonths of probation, [Dr.
Bl aker] shall conplete by submtting evidence of
conpletion to the Board, 48 hours of evaluation in
physi cal diagnosis, in a course pre-approved by the Board
and 24 hours of education in record-keeping in a course
pr e-approved by the Board;

2. Wthin the first year of Probation [Dr. Bl aker]
shall take and pass the Spec exam nation given by the
Nat i onal Board of Chiropractic Examners with a passing
grade of 75%

3. [ Dr. Blaker] shall have his practice nonitored by a
Boar d- pr e- approved nentor who shall, once a week for the
first nonth, every nonth for the next five nonths and
then quarterly for the rest of the probationary period,
assist [Dr. Blaker] in setting up a record-keepi ng system
and observe that full examnations of patients take pl ace
which are properly recorded. [Dr. Blaker] is to pay for
all costs relating to the nentor. The nmentor shall

submt a witten report to the Board at the concl usion of
each of the periods outlined above;

4. [Dr. Blaker] shall submt his records to a random

review by the Board to determ ne whet her the standards of

care in record-keeping are being net.

On February 27, 1996, Dr. Blaker filed a petition for judicia
review of the Board' s decision and a notion to stay the Board’'s
order pending judicial review in the Grcuit Court for Baltinore
County. On April 24, 1996, the court granted the notion to stay
the Board’'s order. The court held a hearing on the petition on
March 11, 1997. On July 7, 1997, the court issued a nenorandum
opi nion and order affirmng the decision of the Board. Thereafter,
Dr. Bl aker noted a tinely appeal

STANDARD CF REVI EW

Judicial review of a decision of an adm nistrative agency is

narr ow. United Parcel v. People’s Counsel, 336 M. 569, 576
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(1994). A court reviewing the decision of an adm nistrative agency
must determ ne whether there is substantial evidence in the record
as a whole to support the final decision of the agency. |I|d. at
577; Human Rel ations Commin v. Baltinore, 86 Mi. App. 167, 172-73,
cert. denied, 323 M. 309 (1991). Wth respect to findings of
fact, the review ng court must not substitute its judgnent for the
expertise of the agency. Maryland State Police v. Lindsey, 318 M.
325, 333 (1990). An admnistrative agency’s decision “carries with
it a presunption of validity; consequently, judicial review is
limted to determ ning whether a reasoning m nd could have reached
t he factual conclusion reached by the agency.” Liberty Nursing v.
Dep’t of Health & Mental Hygiene, 330 Mi. 433, 443 (1993).

Ordinarily, unlike an agency’s findings of fact, an agency’s
conclusions of |aw are not given deference. The review ng court
may substitute its rulings of law for that of the agency. Liberty
Nursing, 330 M. at 443. When the issue before the review ng court
is one of law, the scope of reviewis quite broad. 1d.; Gay v.
Anne Arundel Co., 73 Md. App. 301, 309 (1987).

In considering the decision of the circuit court in review ng
the decision of an admnistrative agency, our function “is
essentially to repeat the task of the circuit court; that is, to be
certain the circuit court did not err inits review” Mortinmer v.
Howar d Research, 83 MI. App. 432, 442, cert. denied, 321 Ml. 164

(1990) .
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DI SCUSSI ON
l.

Dr. Blaker contends that the agency action against him
violated his constitutional right to due process of |aw because
H O 8 3-313(9) is “void for vagueness.” Specifically, he argues
that because H O 8§ 3-319(9) does not define the term
“professionally inconpetent,” the statute fails to give proper
notice of the type of conduct that will subject a chiropractor to
di sci plinary neasures, and is thus unconstitutional.

The vagueness doctrine stens fromthe Fourteenth Anendnent’s
guar antee of procedural due process. WIllians v. State, 329 Md. 1,
8 (1992). CCenerally, courts use two criteria to determ ne whet her
a statute is void for vagueness. Bowers v. State, 283 M. 115,
120-21 (1978). First, a court nust determ ne whether the statute
adheres to the “fair notice principle.” 1d. at 121. 1In discussing
the fair notice principle, the Court of Appeals has held that
“[d] ue process commands that persons of ordinary intelligence and
experience be afforded a reasonable opportunity to know what is
prohi bited, so that they may govern their behavior accordingly.”
ld. Thus, a statute wll survive a challenge that it 1is
unconstitutionally vague if it wuses plain language that 1is
under st andable to a person of ordinary intelligence. Connally v.
General Const. Co, 269 U S. 385, 391 (1926); WIllians, 329 M.

at 8; Unnaned Physician v. Conm ssion on Mdical D scipline, 285
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Md. 1, 14-15, cert. denied, 444 U S 868 (1979); R chards Furniture
v. Board of County Comm ssioners, 233 Ml. 249, 264 (1964); Boyer V.
State, 107 Md. App. 32, 42-43 (1995), cert. denied, 341 M. 647
(1996).

Second, a statute may be stricken for vagueness if it does not
“provide legally fixed standards and adequate guidelines for
police, judicial officers, triers of fact and others whose
obligation it is to enforce, apply and adm nister the penal |aws.”?
Bowers, 283 Ml. at 121. The purpose behind this second prong is to
avoid resolving matters in an arbitrary or discrimnatory manner.
ld. (quoting G ayned v. Gty of Rockford, 408 U S. 104, 108-09
(1972)); see al so Kol ender v. Lawson, 461 U S. 352, 357-58 (1983).
The vagueness doctrine does not require absolute precision or
perfection, however. Boyer, 107 Md. App. at 42. |In other words,
a statute is not void for vagueness “nerely because it allows for
the exercise of sonme discretion.” Bowers, 283 MJ. at 122. A
statute is unconstitutional only when it “is so broad as to be
suscepti bl e to irrational and sel ective patterns of

enforcenent, . . . .” 1d.

%Al t hough not considered a penal statute, there is a
punitive element to H O 8 3-313 because it authorizes the Board
to inpose disciplinary neasures against a |licensed chiropractor
who violates the statute’s enunerated provisions. See MDonnel
v. Commin on Medical Discipline, 301 Mi. 426, 436 (1984) (“there
is a punitive aspect to the [dlSCllenary] proceedi ngs [ of
Iicensed professionals] . . . .7).
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| n Unnaned Physician v. Commin, supra, the Court of Appeals
addressed whether fornmer Md. Code Ann. (1978 Cum Supp.), Art. 43
8 130, which at that tinme governed disciplinary actions against
physi cians, was void for vagueness.* Forner section 130(h) set
forth eighteen separate grounds upon which a physician could be
di sciplined for “unprofessional conduct,” one of which was
“professional inconpetency.” The Court held that the statute was
not void for vagueness because it (1) sufficiently “infornfed] a
physician that if he engage[d] in any of the activities forbidden
by 8 130(h) he [woul d] be subject to discipline and the possible
| oss of his license,” Unnaned Physician, 285 Md. at 14-15, and (2)
because it was witten in plain | anguage that could be understood
by people of ordinary intelligence. |Id. at 15.

Dr. Bl aker contends that the holding in Unnaned Physician is
i napplicable to this case because H O 8§ 3-313(9), unlike forner
8 130(h), does not specify conduct so as to informa chiropractor
that he is at risk for disciplinary action. He argues that because
he practices a formof chiropractic that is not practiced by the
Board nenbers and is not endorsed by the American Chiropractic

Association (“ACA"),> H O 8§ 3-313(9) denied him due process in

“I'n 1981, Article 43 was recodified, in part, in the Health
Cccupations Article of the Maryland Code. Section 130(h) is now
8§ 14-404 of that article.

*Unl i ke DNFT, a formof straight chiropractic, the form of
chiropractic endorsed by the ACA requires chiropractors to

(continued...)
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that it did not place himon notice that he was required to use
medi cal nodalities or else risk revocation of his I|icense. e
di sagr ee.

Al t hough Unnamed Physician is not on all fours factually with
t he case before us, the analysis applied by the Court of Appeals in
t hat case controls our analysis here. |In Unnamed Physician, as in
this case, the Court had to deci de whet her the phrase professional
i nconpetency in the statute rendered it void for vagueness. W now
hold that the term“professionally inconpetent” in HQO § 3-313(9)
is plain language comonly understood by nenbers of the
chiropractic comunity and, as such, does not render the statute
void for vagueness.

I n any profession, there are m ni mum standards of perfornmance
that nmust be net for a professional to practice in a conpetent
manner.® The fact that a professional uses a technique or nethod
different than that practiced by others in his profession does not
release him from his obligation to operate in a professionally
conpetent manner. “ln comon parlance, ‘inconpetence’ neans a | ack
of the learning or skill necessary to perform day in and day out,

the characteristic tasks of a given calling in at least a

>(....continued)
utilize nedical nodalities.

The Board did not have to find that Dr. Bl aker commtted

mal practice in order to find that he was professionally
i nconpet ent under the Act.
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reasonabl y ef fective way. Conpet ency does not mean
perfection . . . .” Board of Dental Exam ners v. Brown, 448 A 2d
881, 883 (Me. 1982). As discussed below, there is substantial
evidence in the record to support the Board s finding that Dr.
Bl aker was professionally inconpetent and that he violated H O 8§
3-313(9). The statute is not unconstitutionally void for
vagueness.
.

Dr. Bl aker next contends that there was insufficient evidence
to support the Board's finding that he was professionally
i nconpet ent . He advances three argunments to support his
contention: (1) the Board failed to consider Dr. Denniston’s
uncontradi cted testinony that he did not violate the standard of
care applicable to chiropractors who practice DNFT; (2)“the Board’s
finding that [he] was required to perform diagnostic testing on
Patient A on January 28, 1994 and February 2, 1994 contradicts Dr.
Keehn’s testinmony that no such testing was nedically necessary

during Patient A's visit to [The] Johns Hopkins [Hospital]
energency room” and (3) there was no need for himto nmake or keep
records of patient treatnent, and his failure to do so was not
“prof essional inconpetence” because, as a practitioner of DNFT, he
perforns an analysis each tinme a patient visits. These argunents
are not persuasive.

W note prelimnarily that assessing the credibility of
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W t nesses, resolving conflicts in the evidence, and determning the
proper weight to assign to the facts in evidence are tasks within
t he province of the fact finder. Binnie v. State, 321 Ml. 572, 580
(1991). “The opinion of an expert w tness, the grounds on which it
was forned and the weight to be accorded it are for the trier of
facts.” Geat Coastal Express v. Schruefer, 34 Ml. App. 706, 724
(1977). Wien two experts offer conflicting opinions, the trier of
fact nust evaluate the testinony of both experts and deci de which
opinion, if either, to accept. Quinn v. Quinn, 83 MI. App. 460,
470 (1990).

In its role as fact-finder, the Board was free to accept or
reject, in whole or in part, the evidence before it. 1In reaching
its decision, the Board accepted that Dr. Bl aker practices the DNFT
techni que of chiropractic but rejected his contention that, as a
practitioner of DNFT, he is held to a standard of care different
than that which applies to chiropractors who use *“nedical
nodalities.” 1In so finding, the Board credited the testinony of
Dr. Lavorgna and rejected that part of Dr. Denniston’s testinony in
whi ch he opined that Dr. Blaker did not violate the standard of
care of practitioners of DNFT. Dr. Lavorgna opined that the
uni form standard of care for the practice of chiropractic in
Maryl and requires a chiropractor to take a conprehensive health
history of a patient, perform a conprehensive exam nation,

i ncl udi ng orthopedi c, neurol ogi cal and di agnostic tests, diagnhose
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a patient’s problem as either nedical or treatable through
chiropractic neasures, and clearly record a patient’s treatnent,
treatnment plan, and diagnosis. This standard applies to all
practitioners, including those who practice DNFT. There is no
dispute that Dr. Blaker’'s treatnment of Patient A fell below the
standard of care articulated by Dr. Lavorgna. Dr. Lavorgna’s
expert testinony was itself sufficient evidence of Dr. Blaker’s
prof essi onal inconpetency. Thus, based on Dr. Lavorgna’ s testinony
and the sketchy records, there was substantial evidence to support
the Board's finding that Dr. Bl aker was inconpetent in his record
maki ng and keepi ng practi ces.
[T,

Dr. Blaker next argues that his due process rights were
vi ol at ed because Roberta GIIl, Esquire (the Board s counsel), and
Paul Goszkowski, D.C. (the Board’ s Liaison) engaged in inproper ex
parte comruni cations with the Board. He contends that Ms. Gll’s
and Dr. Goszkowski’'s representation of the Board at a pre-hearing
conference on June 8, 1995 prohibited them from having further
contact wth nenbers of the Board about Dr. Blaker’s care, under
Md. Code (1995 Repl. Vol.), State Governnent Article (“S.G "), 8§
10-219.

Section 10-219 provides, in relevant part:

(a) Restrictions --

(1) Except as provided in paragraph (2) of this

subsection, a presiding officer nmay not comrunicate
ex parte directly or indirectly regarding the
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merits of any issue in the case, while the case is
pendi ng, wth:
(1) any party to the case or the party’s
representative or attorney; or
(1i) any person who presided at a
previ ous stage of the case.
(2) An agency head, board, or comm ssion presiding
over a contested case nay conmuni cate with nenbers
of an advisory staff of, or any counsel for, the
agency, board, or comm ssion who ot herw se does not
participate in the contested case.

The Board does not dispute that Ms. G Il and Dr. Goszkowski
attended the evidentiary hearing and the Board deliberations that
foll owed. Likew se, it acknow edges that during deliberations M.
G 1l discussed with the Board nenbers the sanctions and penalties
that legally could be inposed and that she prepared the Board s
witten Findings of Fact, Conclusions of Law, and O der. The Board
argues that these communications fell into an exception to the rule
agai nst ex parte comunications that permts an admnistrative
agency to confer with its counsel. See S.G 8§ 10-219(a)(2). It
argues further that Dr. Coszkowksi’s and Ms. GIl1’s presence during
the deliberations were not inproper and that M. dGll’s
communi cation with the Board did not constitute “participat[ion] in
the contested case,” to which S .G § 10-219(a)(2) refers. e
agr ee.

The record reflects that Dr. CGoszkowski was present during the
Board’ s deliberations but recused hinself fromparticipating in any

di scussions and from engagi ng in any deci sion-maki ng. |ndeed, the

affidavit of Florence Blanck, D.C., on which Dr. Blaker rests his
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contention that inproper communications took place, states only
that Dr. Goszkowski “was present throughout the deliberations.”
There is nothing in the record to indicate that Dr. Goszkowski
engaged in an ex parte communication with the Board.

Li kewi se, there is no evidence in the record that Ms. GIIl did
anyt hing other than provide | egal counsel to the Board about the
sanctions and penalties that it could inpose. 1In so doing, and in
preparing the Board's factual findings, |egal conclusions, and
order, Ms. GIl was acting in her advisory capacity as the Board’'s
| egal counsel, not as an advocate or a deci si on-naker.

Dr. Blaker argues that whether Ms. GIll was acting as an
advi sor or as an advocate is irrelevant because S.G § 10-219(2)
does not, in his words, “qualify, specify nor nodify the nature of
the prohibited participation, as an advocate or otherwise.” He
reasons, therefore, that Ms. GIll’'s participation in the pre-
heari ng conference automatically precluded her from comuni cating
in any manner with the Board about this case. W do not read the
Sstatute so broadly. Wen read in context, the word “participate,”
as used in S.G § 10-219, neans to assune the role of advocate or
deci sion-maker at the tinme of the conmunication. Any ot her
interpretation of that word would render the statute neaningless,
as an admnistrative body would never be able to consult its
counsel on any matter with which counsel was once involved, no

matter how renote. See Gsriel v. Ccean City Board Elections
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Board, 345 Md. 477, 492 (1997)(a statute should not be interpreted
so as to render any part of it nmeaningless, nugatory, or
superfluous); see also Fraternal Order of Police v. Mehrling, 343
Md. 155, 180 (1996), cert. denied, 118 S.Ct. 702 (1998); WMazor v.
Departnent of Correction, 279 M. 355, 360 (1977); Subsequent
Injury Fund v. State Roads Conm ssion, 35 Ml. App. 353, 355 (1977).
Ms. GIl did not “participate” in the case at the tine she was
consulted by the Board. As such, S.G 8§ 10-219(a)(2) allowed her
to do her job, i.e., to provide | egal advice and assistance to the
Boar d.
V.
Dr. Blaker maintains that the Board consi dered evi dence beyond

t he scope of the chargi ng docunent and sanctioned himfor conduct
not included in the charges against him He maintains that the
follow ng testinmony warrants reversal of the Board’ s order

MR. CAREY: Dr. Blaker, would you say that the

type of notes that you ve taken in this case

that we’ ve seen in evidence here are typica

of the type of notes that you generally take.

THE W TNESS: Yes.

MR. VEBER (bj ecti on. That’s not at issue

here. W are dealing with the case of

[ Pati ent A] al one.

DR KLINGLER Overruled. Answer the question.

W TNESS: | did.

Dr. Blaker argues that “[t]he entire offense all eged agai nst [himn

was changed when the Board considered an entirely different act of
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other alleged inproper note-taking with regard to other parties at
different tines.” He contends that this testinony is inextricably
linked to the Board’s conclusion that he failed to keep adequate
notes and records of Patient A as is evidenced by the Board' s
statenent in its Conclusions of Law that “[Dr. Blaker”] indicated
that he has treated thousands of patients and that all of his
records are simlar to the scanty ones kept on Patient A"~

Assum ng, w thout deciding, that the Board erred in allow ng
this line of questioning, Dr. Blaker nust denonstrate that the
Board’s error prejudiced himto warrant reversal. See Beahm v.
Shortall, 279 Md. 321, 330 (1977); Baker v. Mles & Stockbridge, 95
Md. App. 145, 161 (1993). “An error is prejudicial if it affected
t he outcone of the case.” Baker, 95 MI. App. at 161; see also |. W
Berman Prop. v. Porter Bros., 276 M. 1, 11-12 (1975)(“[an
appel late court] will not reverse for an error by the | ower court
unless the error is ‘both manifestly wong and substantially
injurious.””)(quoting Rotwein v. Bogart, 227 M. 434, 437 (1962)).
An error that does not affect the outcone of a case is harnl ess.
| . W Berman Prop., 276 Md. at 12.

The record in this case nmakes plain that the Board' s reference
to other patients’ records did not prejudice Dr. Blaker. As the
circuit court noted, the testinony about his general note-taking
and record-keepi ng practices was one of many questions posed to Dr.

Bl aker and others regarding the treatnent that Patient A received.
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There was anple testinony to support the Board s concl usion that
Patient A's records, in particular, were inadequate. |In addition
to Dr. Lavorgna's testinony about the deficiencies in those
records, Dr. Denniston stated that even he records a patient’s
conplaints and treatnents. In fact, the Board refers to Dr.
Denni ston’s testinony to support its |legal conclusions by stating
that “[Dr. Blaker’s] note-taking [of Patient Al was so woefully
i nadequate that Dr. Denniston could not understand [Dr. Bl aker’ s]
use of the term‘lynph.”” Mreover, the first Iine of the Board' s
Conclusions of Law states that its finding of professional
i nconpetence is based solely upon Dr. Blaker’s treatnment of Patient
A.  As Dr. Blaker has not shown that he was prejudiced by any error
on the part of the Board, we find his argunment to be wi thout nerit.
V.

Dr. Bl aker contends that the Board exceeded its authority when
it placed four conditions on his probation. He argues that at the
tinme the Board issued its order, H O 8 3-313 expressly authorized
the Board to place a |licensee on probation, but that it did not
give the Board the authority to inpose conditions on the probation.
I n support of this argunent, Dr. Blaker cites to the 1996 amendnent
to HO § 3-313.

In 1996, the Ceneral Assenbly anended H O 8 3-313 to include

| anguage stating that the Board may place a |licensee on probation
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with or without conditions. See 1996 Md. Laws 528.7 Dr. Bl aker
argues that this enactnent confirns that the Board | acked authority
to i nmpose conditions on probation under the statute in effect when
the Board issued its order in his case. He further argues that
because H O 8§ 3-313 is punitive in nature, any sanctions inposed
must be strictly construed against the Board. W disagree.

In Lussier v. MI. Racing Conm ssion, 343 Ml. 681, 686 (1996),
the Court of Appeals rejected the argunent that an administrative
agency |l acks authority to inpose a particular civil penalty for
m sconduct absent the express authority to do so. The Court
explained that “in determning whether a state admnistrative
agency is authorized to act in a particular manner, the statutes,
| egi sl ati ve background and policies pertinent to that agency are
controlling.” Id.

Under Lussier, it is clear that the Board had the authority to
pl ace conditions on Dr. Blaker’s probation. Wthout the ability

to place terns and conditions on an order of probation, the Board

The current version of H O § 3-313 provides:

Subj ect to the hearing provisions of § 3-315
of this subtitle, the Board nmay deny a
license to any applicant, reprimnd any

i censee, place any |licensee on probation,
with or without conditions, or suspend or
revoke a |license, or any conbination thereof.

Md. Code (1997 Cum Supp.), 8 3-313 of the Health Occ. Article.
(enphasi s added).
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woul d be unable to nonitor |icensees and to protect the public from
harm See McDonnell v. Conmin on Medical Discipline, 301 Md. 426,
436 (1984). In other words, the Board's power to sanction
|icensees with probation would be rendered neani ngl ess. W agree
with the circuit court that the CGeneral Assenbly’ s decision to
i nclude the phrase “with or without conditions” in HO § 3-313
simply clarified the extent of the Board's authority.
Consequently, the Board acted wthin its statutory authority in
i nposing the four conditions on Dr. Bl aker’s probation
VI .

Finally, Dr. Blaker contends that he was prejudiced in his
defense by the Board s refusal to grant him access to non-public
Board orders relating to prior cases of alleged inconpetence. In
support, he cites Montgonmery Co. v. Anastasi, 77 Ml. App. 126, 137-
39 (1988), in which we held that an alleged deviation from an
adm ni strative agency’s prior decision constitutes an arbitrary and
capricious act. He argues that the Board s refusal to allow him
full discovery of the requested docunentation “barred him from
determning if the action taken against him constitutes an
unexpl ai ned deviation from prior Board decisions.”

Section 10-617(h) of the State Governnent Article pertains to
the inspection of records of licensed professionals:

Li censi ng Records.--(1) Subject to paragraphs (2) through

(4) of this subsection, a custodian shall deny inspection

of the part of a public record that contains information
about the licensing of an individual in an occupation or
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pr of essi on.
(2) A custodian shall permt inspection of the part
of a public record that gives:
(1) the nanme of the |icensee;
(11) the business address of the |icensee
or, if +the business address is not
avai |l abl e, the hone address;
(ti1) the business tel ephone nunber of
the |icensee;
(iv) the educational and occupational
background of the |icensee;
(v) the professional qualifications of
the |icensee;
(vi) any orders and findings that result
fromformal disciplinary actions;
(vii) any evidence that has been provided
to the custodian to neet the requirenents
of a statute as to financia
responsi bility.
(3) A custodian may permt inspection of other
i nformati on about a licensee if:
(1) the custodian finds a conpelling
public purpose; and
(i) the rules or regulations of the
of ficial custodian permt the inspection.

As S.G 8 10-617(h) makes clear, the Board is required to
all ow the inspection of public orders only. There is an additional
limtation to that inspection in that, other than the nane,
address, and occupational and educational background of a |licensee,
only public orders that have resulted in formal disciplinary
measures may be reviewed. S. G 8 10-617(h)(2)(vi). In the instant
case, Dr. Blaker contests the Board' s refusal to allow him to
inspect non-public orders concerning non-formal charges of
i nconpetency. Section 10-617 forbids the Board fromrel easing the
specific information that Dr. Bl aker requested. W thus find his

argunent that he was prejudiced by the Board' s action to be w thout
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justification.

JUDGVENT AFFI RVED;

COSTS TO BE PAI D BY APPELLANT.
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