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On August 14, 1997, the GCrcuit Court for Baltinore County
granted an absol ute divorce that dissolved the marriage of Elinor
S. Freedenburg to Dr. Daniel J. Freedenburg. The ground for the
di vorce was separation for nore than two years. The trial judge
awar ded Ms. Freedenburg alinony in the anmount of $5,000 per nonth
for five years plus $10,000 in attorney’s fees. He also set
forth a formula for calculating a marital award but did not
specify the dollar amount of that award or say when it shoul d be
paid. Dr. Freedenburg then noted this tinely appeal and raises
t hree questions, which we have reworded:

1. Was the trial judge clearly erroneous
when he found that the conduct of M.
Freedenburg al one was not the sol e cause
of the dissolution of the marriage?

2. Didthe trial judge msinterpret or
m sapply the | aw when he awar ded
tenporary alinony to Ms. Freedenburg
despite the uncontradi cted evidence that
her own m sconduct was the sol e cause for
the marriage’s dissol ution?

3. Didthe trial judge incorrectly calculate
t he val ue of real property when he
excluded as marital debt two | oans that
Dr. Freedenburg clainmed had been nade to
finance the down paynent of rea
property?

Ms. Freedenburg filed a cross-appeal and asked (1) whether
the trial judge erred in failing to award her permanent ali nony
and (2) whether the case should be remanded with instructions to
consider a qualified donestic relations order (“QDRO), and to

express any other nonetary award in a dollar anount.



A.  CGENERAL BACKGROUND

Dr. Dani el Freedenburg (appellant) and Elinor Freedenburg
(appell ee) were married on Qctober 2, 1971. On January 2, 1977,
a son, Daniel Jefferson (“Daniel”) was born to the marriage. The
coupl e separated on Septenber 19, 1993.

During the 22-year period that the parties |lived together,
the two enjoyed a very confortable and econom cally secure
lifestyle. That lifestyle included private schooling for Daniel,
menbership in a yacht club, expensive hones and notor vehicles,
Eur opean travel, and frequent entertainment. Their lifestyle was
made possible by Dr. Freedenburg s substantial earnings as a
forensic psychiatrist. In the two years prior to the separation,
Dr. Freedenburg averaged $200, 000 annually in income, and in the
year of the separation (1993), he earned over $275, 000.

Ms. Freedenburg graduated with a bachel or of arts degree in
English fromthe University of Maryland in 1967, and five years
| ater she was awarded a master of liberal arts degree from Johns
Hopkins University. She considers herself to have “excellent”
witing skills. M. Freedenburg worked as a secretary at the
Johns Hopkins University during the first four years of the
marriage. Thereafter she did community service and charitable
wor k but did not have any salaried position outside the hone
unti|l approximately one year after the separation, when, in the
fall of 1994, she secured a job with Billings Tenporary —where
she worked as a tenporary secretary. From January 1995 to the

present, she has worked as a secretary-receptionist for the
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Bri ght wod Retirement Conmmunity. As of July 1997, her salary was
$21, 000 per annum

In 1979 or 1980, Dr. and Ms. Freedenburg noved to a hone on
Jorrick Road, which is |ocated on G bson Island. They took up
sailing and becane nenbers of the G bson Island Yacht Cub in the
early 1980's. Daniel, the couple s son, attended the G bson
| sl and Country School .

When Daniel was 13, he was enrolled in St. Paul’s, a private
school |ocated in Baltinore County. To reduce Daniel’s need to
travel, Dr. and Ms. Freedenburg bought a townhouse | ocated on
Strauff Road in R derwood, Maryland, where the famly stayed on
weekdays during the school year. On weekends, holidays, and
during the summer the Freedenburg famly lived on G bson Island.

Their next-door neighbors at the Jorrick Road address were
Patricia and Arthur Cecil. Sonetine in the early part of 1990,
the Cecils noved to a new address on Stillwater Road on G bson
| sland. Neverthel ess, the Freedenburgs and the Cecils continued
to be friends. In March of 1992, the two famlies went on a
hol i day to Engl and.

During the trip to England, Ms. Freedenburg fell in |Iove
wth Arthur Cecil. Later in the spring of 1992, M. Freedenburg
and M. Cecil net secretly and announced their |ove for one
another. Between the spring of 1992 and May of 1993, M.
Freedenburg and M. Cecil carried on a clandestine, yet chaste,

affair. The two had frequent rendezvous where they would talk,



enbrace, and kiss. They did not engage in sexual relations,
however, during this stage of their rel ationship.

As m ght be expected, Ms. Freedenburg and M. Cecil kept
their love secret fromtheir spouses. This explains why Ms.
Cecil, in the early part of 1993, called Dr. Freedenburg and told
himthat a home next door to theirs on Stillwater Road was about
to be put up for sale. Ms. Cecil believed that it would be nice
if the Freedenburgs could once again be the Cecils' next-door

nei ghbors. Dr. Freedenburg al so thought such close proximty to

the Cecils would be a good idea, as did Ms. Freedenburg. In her
words, “l was in love with Art [Cecil] and knew I was in |ove
with Art and . . . in ny dreamworld state | wanted to be next
door to himagain, which was crazy.” Wth M. Freedenburg’s

encour agenent, and due to the fact that he had al ways wanted to
live near the water, Dr. Freedenburg signed a contract in Apri
1993 to purchase the Stillwater Road property for $850,000. The
contract was subject to the contingency that the contract would
not be binding unless the Freedenburgs were able to sell their
home on Jorrick Road. Thereafter, while still unaware of his
wife s involvenment with M. Cecil, and even though the Jorrick
Road property had not yet been sold, Dr. Freedenburg w thdrew the
contingency and his contract to purchase the Stillwater Road
property was accept ed.

Ms. Freedenburg, in late May or early June 1993, confessed
to her husband that she was in love with M. Cecil. Dr.

Freedenburg asked his wife to try to work things out and to go to
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marri age counseling, but his efforts to salvage the marri age were
unavailing. |In Septenber 1993, Ms. Freedenburg told her husband
that she was still in love with M. Cecil, and the parties
separ ated pernmanently.

Due to the aforenentioned troubles in the marriage, Dr.
Freedenburg put the Stillwater property in his nanme alone. A
| oan in the amobunt of $614, 979 was nmade to Dr. Freedenburg by the
add Lion Bank; this |oan was secured by a nortgage on the
Stillwater Road property signed by Dr. Freedenburg. According to
Dr. Freedenburg’'s trial testinony, approximtely $150,000 of a
$200, 000 down paynent was made fromthe proceeds of two | oans.
The first loan was in the anount of $86, 372 that was borrowed on
a life insurance policy issued by Northwest |nsurance Conpany.
The Northwest |nsurance Conpany policy was owned by Dr.
Freedenburg’s solely owned corporation, i.e., Daniel J.
Freedenburg, M D., Chartered. The second |oan was in the anmount
of $64,000; this latter sumwas raised by borrow ng that amount
fromtwo insurance policies that were owned by Daniel. Wen
Dani el was approxinmately three years old, he inherited incone
froma trust of which Dr. Freedenburg was the trustee. As a
trustee, Dr. Freedenburg used incone fromthe trust to pay the
prem uns on the policies. Dr. Freedenburg borrowed the cash
val ue of the policies owed by Daniel to make a portion of the
down paynent on the Stillwater Road property.

In the spring of 1997, approximately six weeks before the

hearing on the divorce, Dr. Freedenburg borrowed approxi mately
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$84, 000 from Nati onsBank and secured the NationsBank | oan by

pl aci ng a second nortgage on the Stillwater Road property.
According to Dr. Freedenburg’'s testinony, $64,000 of the

Nat i onsBank | oan was used to pay back the nonies borrowed from
the life insurance policies owed by Daniel.

As previously nentioned, the parties separated on
Septenber 19, 1993. For one year after that separation, Dani el
lived in the condom nium | ocated on Strauff Road in R derwood.
From Monday to Thursday, Dr. Freedenburg lived with Daniel in
Ri derwood while Ms. Freedenburg lived in the marital hone on
G bson Island; from Friday to Sunday Ms. Freedenburg lived at the
Ri derwood address with Daniel, and Dr. Freedenburg lived on
G bson Island. This arrangenent allowed Daniel to stay in one
place and mnimzed the disruption in his life caused by his
parents’ marital problens. After one year, however, Dr.
Freedenburg noved back permanently to G bson Island and Ms.
Freedenburg noved into the condom niumin R derwood, with Dr.
Freedenburg payi ng the nortgages on the R derwood condom ni um and
the Stillwater Road property. He also paid the nortgages on the
Jorrick Road home —until it was finally sold nore than two years
after the parties separated.

Al nost imedi ately after the separation, Ms. Freedenburg
began to have a sexual relationship with M. Cecil. According to
her testinony at the divorce proceedings, the two still date
regularly, with M. Cecil frequently spendi ng weekend ni ghts at

her condom niumin Ri derwood. Dr. Freedenburg, in turn, began to
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date one Gale Ennis in the sumrer of 1994. The two travel ed
t oget her on occasi on and devel oped a sexual relationship. Later,
Dr. Freedenburg becane involved with a Virginia Meade, and they
too had sexual relations after the Septenber 1993 separation of
t he Freedenburgs. Since the breakup of his marriage, Dr.
Freedenburg, who was 53 at the tine of his divorce, has had sone
health problens. |In March of 1995, he experienced angi na and
di scovered he had a 75% bl ockage of the left anterior coronary
artery. Dr. Freedenburg underwent nultiple coronary
angi opl asties to treat the blocked artery. He also had sone
problenms with hypertension and control of his cholesterol. As a
result of these health problens, Dr. Freedenburg has been
instructed by his physicians not to exceed a 40-hour work week.
Ms. Freedenburg, age 51 at the tine of the divorce, is in good
heal t h.
B. MARI TAL PROPERTY

At the tinme of the divorce hearing, the parties owned 25
itens of marital property. As he was required to do, the trial
j udge eval uated each itemof marital property; he al so eval uated
the marital debt. 1In the trial judge' s opinion, the value of the
home | ocated on Stillwater Road on G bson |Island was $850, 000.
The marital debt on the Stillwater Road property, according to
the trial judge, was $614, 979, which was the amount of the first
nortgage. The trial court did not, however, include as marital
debt the approxi mately $150, 000 which Dr. Freedenburg borrowed on

his two life insurance policies and the policies owed by Daniel.
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The total value of all marital property, after giving Dr.
Freedenburg a “Crawford Credit”! in the anount of $38,134 and
after deducting nmarital debt, was $1,651,774. O that total,
$52,613 was titled in Ms. Freedenburg’ s nanme al one, and $120, 203
was equity in property titled either in the nanes of Dr.
Freedenburg and Ms. Freedenburg jointly, or as tenants by the
entirety. Most of the marital property that was in Dr.
Freedenburg’ s nane al one was in various pension plans. The val ue
of these plans was $1, 226, 875.

The trial judge provided no explanation as to his reason for
maki ng the division of marital property in the way he did. He
sinply said: “The court has considered all applicable factors in
deciding a marital property award and will award to the wife
(45% of the remaining assets of the marital property after
paynment of the marital debt previously found.”

In her brief, Ms. Freedenburg interprets the trial judge’s
witten order literally, which requires Dr. Freedenburg, after
deduction of marital debt, to pay Ms. Freedenburg 45% of the
val ue of all assets that are deenmed to be marital property —even
assets that are already in Ms. Freedenburg’ s nane alone or in the

name of the parties jointly or as tenants by the entirety.

1A “Crawford Credit” is a credit that one co-tenant, who, after separation,
| ays out noney to nake nortgage paynents or other carrying charges on property held
as tenants by the entireties, is usually entitled to receive, absent an agreenent
between the parties. Cawford v. Gawford, 293 M. 307 (1982). Prior to a divorce
decree, the entitlenent of a spouse to such credits is an equitable matter and not
a matter of right. Broseus v. Broseus, 82 M. App. 183, 192 (1990).

- 8-



Al though there is no way to be sure, this may not have been
i ntended by the trial judge.?

C. FAULT THAT LED TO THE ESTRANGEMENT OF THE PARTI ES

The trial judge said at the conclusion of the hearing:

|’malso going to say . . . that
contrary to [Dr. Freedenburg’'s] argunent, |
find as the court did in Bangs and in
VWl | ace, that the subsequent adulteries of
both the parties were incidental too and not
the cause of the breakup of, the dissolution
of the marriage.

| couldn’t help but to think when the
testinmony first started with Ms. Freedenburg
where . . . [she] tal ked about the problens
of the voyage on the boat. | don’t know what
goes into the breakup of a 20-sone-year
marriage, but it wasn’'t only an intellectual,
at first, and then | ater physical attraction
to the next-door neighbor. There's a ot
nore that goes into it.

So the award will be on that basis. The
rest of the thing that had been outlined by
counsel 1'Il take in nunerical order and set

’2ln Ward v. Ward, 52 M. App. 336 (1982), we expl ained

The nonetary award is thus an addition to and not a
substitution for a legal division of the property

accunul ated during marriage, according to title. It is
“intended to conpensate a spouse who holds title to | ess
than an equitable portion” of that property. . . . Wat

triggers operation of the statute is the claimthat a
division of the parties' property according to its title
woul d create an inequity which could be overcone through
a nonetary award.

Id. at 339-40 (citation omtted).

We can think of no equitable reason why the trial court would want to give a
spouse a nmonetary award based on a percentage of the value of property that was
already in the receiving spouse’s own nane, or was in the nane of the husband and
wife jointly. 1In the case at hand, 45% of the $1,651,775 is $743,298.75. Because
Ms. Freedenburg is already entitled to one-half of the jointly owned property (50%
of $120,203) and all of the property titled in her own nanme (%$52,613), if the
court’s order is read literally, M. Freedenburg would receive a total of
$856, 013. 25 ($743,298.75, plus $60, 101.50, plus $52,613). Dr. Freedenburg’ s share
of marital property would be $795, 761. 75, or $60,251.50 |ess than Ms. Freedenburg
woul d receive



forth in an opinion and order that | will get
out to you as soon as | can.

The court’s reference to the “voyage on the boat” related to
testinony by Ms. Freedenburg that in the early 1980's the parties
purchased a sail boat that was used mainly for “day sailing.”
They were part of a yacht squad and al so sonetines went on
weekend sail boat outings. According to Ms. Freedenburg, “I was
newto sailing. | wasn't natural at it. So we had sone captain
and mate stress conflicts, 1'd say. | don’t know how typical it
was, but it could be stressful.” Oher than this rather fleeting
reference to “captain and mate stress conflicts” in the “early
“80's,” Ms. Freedenburg s trial testinony is remarkable in that
she never either explicitly or inplicitly blamed Dr. Freedenburg
for any marital discord. |In fact, other than the aforenentioned
“captain-mate” discord, she never testified to any discord at
all. She was asked how Dr. Freedenburg treated her in the period
bet ween 1989 and 1993. She repli ed:
He is very bright, and along with that

bri ghtness comes a certain anount of

arrogance. | nean he pretty nmuch ran the

show. 1’'d say in our own hone setting, you

know, it just —he ran the show pretty nuch.
| medi ately after this answer, the trial judge asked: “He was
sort of the captain of the ship, |like he was on the sail boat?”
That question was ignored, and Ms. Freedenburg’'s counsel segued

to anot her subject w thout ascertaining from Ms. Freedenburg

whet her the fact that her husband was bright, yet arrogant, and
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“ran the show at hone” in any way annoyed her or in any way |ead
to the estrangenent of the parties.
D.  ALI MONY AWARD
In his witten order dated August 14, 1997, the trial judge
sai d:
Alinmony, the court finds, should be
rehabilitative and not permanent. The court
has considered all the relevant factors and
awards the wfe alinony in the anount of five
t housand dol l ars ($5,000) per nonth for a
period of sixty (60) nonths. The court also
finds that the husband owes twenty-seven
t housand three hundred ninety four dollars
($27,394) in past alinony, and so orders this
to be paid.
The trial judge did not give any hint as to how he arrived at the
$5, 000-a-nmonth alinony figure nor did he give his reasons as to
why he thought permanent alinony was unjustified.
Additional facts will be set forth as necessary to answer

t he questions presented.

| SSUE |

Appel  ant argues that the trial judge was clearly erroneous
when he concl uded that the romance between Ms. Freedenburg and
M. Cecil was not the sole cause of the dissolution of the
marriage. Appellant posits that there sinply was no basis in the
record to support that factual finding. Moreover, Dr.
Freedenburg argues —and we agree —that this finding of fact was
an inportant one because “the circunstances that contributed to

t he estrangenent of the parties” is a factor that the |egislature
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has set forth as a fact that nust be evaluated in determ ning
alinmony (Ml. Code Ann., Fam Law 8§ 11-106(b)(6) (Supp. 1998)) and
the anount, if any, of a nonetary award (Md. Code Ann., Fam Law
8 8-205(b)(4) (8. 1997)). Here, the judge explicitly stated that
“his award” woul d be made on the basis of his finding that M.
Freedenburg’s infatuation with M. Cecil was not the sol e cause
of the marital breakup.

This case is unusual in that Ms. Freedenburg was perfectly
candid —even when the answers she gave did not hel p her case.

She nmade it clear that the estrangenent of the parties was caused

by her infatuation with Arthur Cecil. M. Freedenburg was the
spouse who desired both a nonetary award and an award of alinony,
and therefore, if she wanted the court to believe that sone
conduct on the part of her husband contributed to the
estrangenent of the parties, she had the burden of proving it.

In her testinony, after making it clear that the estrangenent was
caused by her love for M. Cecil, her counsel never asked her if
there was any other reason for the estrangenent —and Ms.
Freedenbur g never vol unteered any such reason.

Appel l ee points to the testinony that her husband was
“bright” but “arrogant” and that during the marriage he “ran the
show pretty nuch.” The court, of course, was free to believe
that testinony. But that testinony in and of itself was
irrelevant unless there was sone evidentiary |ink between Dr.
Freedenburg’s personality traits and the estrangenent of the

parties. There was no direct testinony establishing such a |ink.
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Ms. Freedenburg never testified that Dr. Freedenburg’s
personality or actions changed during the course of the marriage
or that she m nded his “take charge” or arrogant ways. Nor was
there any circunstantial evidence fromwhich it could be
logically inferred that Dr. Freedenburg's personality was a cause
of the marital breakup. Experience teaches that many spouses are
gquite content with self-assured, even arrogant mates, who “take
charge.” Promnent “mates” who fit this nold but neverthel ess
had | ong and happy marriages are General Douglas MacArt hur
(second marriage) and Queen Victoria. Wile it is certainly
possi bl e that arrogant, take-charge spouses may cause the breakup
of marriages, there is no way it properly can be inferred® from
testinony such as Ms. Freedenburg's.
Appel | ee ar gues:
Even t hough husband refuses to recogni ze
it, his arrogance and dom neering character
led to the dem se of the marriage. Wen Wfe
testified that the parties had “captain and
mate stress conflicts,” and the trial judge
referred to “problens on the boat,” they were
using a fairly common met aphor that explained
the reason for the breakup of the marriage.
The court specifically |inked husband’' s
behavi or on the boat to his role in the
marri age.
While Ms. Freedenburg did testify as to “captain-mte stress
conflicts,” she was answering a question dealing with a problem

that she and her husband had “in the early” 1980's when the two

sail ed together. She did not indicate, nmetaphorically or

SFor the validity, vel non, of an inference, see C & P Tel ephone Co. v. Hicks,
25 Md. App. 503, 524-25 (1975).
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ot herwi se, that the “captain-stress conflict” contributed to the
marital breakup

Appel | ee al so cont ends:

By granting the divorce to [w]ife on the
grounds of nutual and voluntary separation,
the trial judge accepted the argunent
advanced by . . . counsel for [w]ife [which
was: |

| believe that ny client’s relation-

ship with M. Cecil was due in part to
the personality of both people. And
|’ mnot here to malign anyone. | am
no day at the beach nyself. Tine has
a way of taking a toll on all of us
here. And it took a toll on this
marriage. And | think you see the
synptom of the difficulty rather than
the difficulty.

The trial judge very well nay have adopted the foregoing
argunment by counsel for appellee. The trouble is there was no
evidence in the record to support such an argunent. Under these
circunstances, we hold that the trial judge was clearly erroneous
in concluding that Ms. Freedenburg s relationship wth M. Ceci
was not the sole cause of the estrangenent of the parties.

Because both the decision as to the marital award and
alinony were affected by this erroneous finding of fact, both
j udgnents nust be vacated. Moreover, the issue of whether
attorney’s fees should be awarded to appellee is so intertw ned
and interrelated to the issue of alinony and nonetary award t hat
the vacation of a judgnent as to either alinony or nonetary award

usual ly requires the I ower court to al so reconsi der counsel fees.

- 14-



See Doser v. Doser, 106 Md. App. 329, 335-36 n.1 (1995). 1In the

case sub judice, we can see no reason to deviate fromthis rule.*

| SSUE I 1
Dr. Freedenburg argues that the trial court inproperly

interpreted and applied the law in awarding alinony in this case.

According to appellant, the case of Flanagan v. Flanagan, 270 M.
335 (1973), prevented the trial court from maki ng any alinony
award to Ms. Freedenburg. Because the case nust be remanded and
because it is likely that this issue will recur, we wll address
Dr. Freedenburg’s argunent.
Appel l ant points to the follow ng sentence in the trial
judge's oral opinion:
|’ mgoing to say the factual finding,

that contrary to [appellant's counsel’s]

argunent, | find as the court did in Bangs

and Wl | ace, that the subsequent adulteries

of both of the parties were incidental to and

not the cause of the breakup of, the
di ssolution of the marri age.

“There was no showi ng that Ms. Freedenburg was unable to neet her needs and pay
her attorney’'s fees. Even disregarding the nonetary award, she owned substantia
non-narital property in her own nane (T. Rowe Price account and a NationsBank noney
mar ket account worth over $184,000). This is significant, because in Lemley v,
Lem ey, 109 Md. App. 620 (1996), we said

In addition, Foster[ v. Foster, 33 M. App. 73
(1976)], the case cited by the chancellor as controlling,
states that for an award of attorney’'s fees to be proper,
a fact based evaluation of the financial resources and
needs of each party nust indicate that Ms. Lemey's
incone is insufficient to care for her needs. Although
the chancellor does nention in his order that the
litigation expenses are extensive, the record does not
i ndicate, nor does the chancellor state, that Ms.
Lemey’'s incone is insufficient to neet her needs and pay
her attorney’s fees.

Id. at 634 (footnotes omtted) (citation omtted).
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As previously nmentioned, Ms. Freedenburg testified that she
never had sexual relations with M. Cecil prior to the separation
between the parties. The trial judge believed that testinony, as
he was entitled to do. Simlarly, the trial judge al so believed
Dr. Freedenburg’'s testinony that his adulterous relationship with
two wonen only comenced after the Septenber 19, 1993,
separation. Gven that factual finding, the conclusion was
i nescapabl e that adultery had nothing to do with the parties
breakup. No one quarrels with this proposition. But Dr.

Freedenburg neverthel ess argues that the facts in Bangs v. Bangs,

59 Md. App. 350 (1984), and in Wallace v. Wallace, 290 Md. 265

(1981), are in many respects different than those in the case at
hand, and thus the trial judge msinterpreted those cases.

It is true that neither the Bangs nor the Wall ace cases are
on “all fours” with the subject case. There was, however, one

common denonmi nator in Bangs, Wallace and this case, viz: The

court found in each that the post separation adultery of at |east
one spouse was incidental to and not the cause of the dissolution
of the marriage. The trial judge undoubtedly was referring to
this common denom nator when he nmade his reference to the Bangs
and Wl | ace cases.

Bangs and Wl | ace were deci ded after Flanagan. Appell ant
reads Fl anagan as prohibiting a court from awardi ng any alinony
to a spouse if the sole cause of the dissolution of the marriage
is the spouse's adultery or abandonment. As the appellant points

out, the Court of Appeals said in Flanagan:
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However, in those suits in which the actions
of the party seeking such a pecuniary award
constitute the sole cause for the dem se of
the marriage, and this wongdoi ng consists of
acts which are either adultery or
abandonnent, then, except in rare instances
where there exist extrenely extenuating
circunstances, the award of any alinony would
be an abuse of discretion. W have

desi gnated adultery and abandonnent not on a
whi m but because these are the only direct
cul patory deeds that the Legislature has

sel ected by nane which either authorize or
can ripen into grounds for an a vinculo

di vorce thereby indicating that it considers
them the nore hei nous of the acts which can
termnate a marriage. But, if there exists
separation causing cul pability other than
adul tery or abandonnent on one side, or fault
on both sides which caused the separation of
the parties, the chancellor should consider
the parties’ degree of blane as well as their
relative guilt in those cases where
applicable and, in conjunction with the
factors quoted earlier in this opinion,

deci de upon the proper award. In this

t hought process, the greater degree of fault
on the part of the wife denonstrated, the
greater the need which she nust show to
entitle her to an award of alinony
appropriate to the circunstances otherw se
exi sting.

Fl anagan, 270 M. at 341-42 (enphasi s added).

Dr. Freedenburg contends that the dem se of his marriage was
caused by either abandonnent or adultery on the part of Ms.
Freedenburg, and thus the Flanagan case is on point. As already
poi nted out, Ms. Freedenburg’ s adultery did not cause the breakup
of the marriage. Moreover, there was no proof that she
“abandoned” her husband as that termis used in Elanagan. The
evidence in this case shows that after Septenber 19, 1993, the

separation was acconplished by the spouses utilizing their
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mul ti pl e honmes so that each could live part-time with their son
at their Strauff Road condom niumwhile the other lived on G bson
Island. At trial, an agreenent executed by the parties on
Novenber 24, 1993, was introduced into evidence as Defendant’s
Exhibit 1. In Defendant’s Exhibit 1, the parties acknow edged
that they had “by mutual and voluntary consent” separated on
Septenber 19, 1993, with the “intent of ending their marital
relationship.” A party who consents to a separation has not been

abandoned. See Ches v. Ches, 22 Ml. App. 475, 487-88 (1974).

There was no evidence to contradict the words used in the
agr eenent .

But even if appellant had proved that the dem se of the
marriage was caused by Ms. Freedenburg s adultery and/or
abandonnent, appellant’s reliance on the 1973 Fl anagan case woul d
be m splaced. On January 18, 1980, the Report of the Governor’s
Comm ssi on on Donestic Rel ations was issued. The Conm ssion,
commenting upon the status of the law as it existed in 1980,
sai d:

“Fault,” in the sense only of the existence
of a ground for divorce against the party
seeki ng alinony, works an absolute forfeiture
of entitlenent under existing |law, the

Comm ssion’s proposal would elimnate the
automatic forfeiture, but would not elimnate
fault as a factor which the Judge would

consi der as one of the facts and
circunstances | eading to the dissolution of
the marriage or the estrangenent of the
parties.

The Comm ssion believes that those facts

and circunstances not only are a factor that
will inevitably be considered by the Courts;
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it believes also that they should be
consi dered .

The Comm ssion does not believe that
vice or fault should be rewarded. However,
it al so does not believe that the Judges of
Maryl and shoul d be deprived of the
opportunity and responsibility to apply their
sound discretion to all parties who appear
before them and to weigh the “fault” as
agai nst the need and any countervailing
equities of a party in need of support. The
Comm ssi on believes that the present
situation, where the vice of the payor is
w nked at and only the conduct of the needy
spouse is the criterion, is inequitable. Qur
proposal , accordingly, enpowers the Court to
take into account the whole situation of the
parties, and on that basis to act as is nost
fair.

John F. Fader, Il & Richard J. Glbert, Maryland Famly Law

8 4-7(h)(2), at 151-52 (2d ed. 1995) (citing Report of the
Governor’s Conmi ssion on Donestic Relations Law 5-6 (1980))
(footnotes omtted) (enphasis omtted).

The recommendati ons of the Governor’s Conmmi ssion were
enacted into |law effective July 1, 1980. 1d. § 4-3(d), at 122.
On that date, the Legislature renoved fault as an automatic bar
to spousal support. See Ml. Code Ann., Fam Law § 11-103 (1991
Repl. Vol.). Under the new law, the fact that a spouse was

guilty of either abandonnment or adultery would not necessarily

prevent a trial court fromgranting alinony. See Turrisi v.

Sanzaro, 308 Md. 515, 528 n. 6 (1987); Rock v. Rock, 86 M. App.

598, 605 (1991).
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Accordingly, we disagree with appellant’s contention that

the trial judge was prohibited fromgranting alinony based on the

Fl anagan case.?®

| SSUE |1l —LIFE | NSURANCE LOANS AS MARI TAL DEBT

Appel l ant argues that the trial judge erred by not including
as marital debt | oans that appellant had made in order to nake
t he down paynent on the Stillwater Road property. The |oans that
Dr. Freedenburg refers to in his argunent are the $86,372 | oan
from Nort hwest |nsurance Conpany and the $64, 000 portion of the
$84, 000 | oan he received from Nati onsBank. Dr. Freedenburg
contends that he was entitled to have the two “loan” anounts
deducted fromthe value of the Stillwater Road property as
marital debt.

Appel I ant lunps both of the |oans together in his argunent,
and apparently contends that they should be treated identically.
W disagree with this approach.

The $86, 372 that Dr. Freedenburg borrowed on his life
i nsurance policy should not have been considered a | oan for the
purposes of totaling marital debt. According to Couch on

| nsurance 3D, “a policy 'loan' is actually an advance paynent of

the proceeds of insurance, rather than a true loan . . .” Lee R

SAppel | ant spends several pages in his brief proving that, under current |aw,
the facts and circunstances that contributed to the estrangenent of the parties has
a bearing on both alinony and the nonetary award. Such argunent was conpletely
unnecessary because, as already nentioned, this is a statutory factor that nust be
consi der ed. The trial judge said in his opinion that he did consider all the
statutory factors relevant to alinobny and nonetary award, and we must assune that
he di d.
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Russ & Thomas F. Segal | a, Couch on Insurance 3D § 80:7 (3d ed.

1996). Additionally, courts that have addressed whet her noney
borrowed from an i nsurance conpany upon a policy creates actual

debt have found that it does not. See Schwartz v. Seldon, 153

F.2d 334, 335 n.3 (2d Gr. 1946) (“Money borrowed from an

i nsurance conpany upon the policy does not create a debtor and
creditor relationship. The so-called 'loan' is really
"advancenent' and nerely reduces the anount the conpany nust

ultimately pay.”); see also Wllians v. Union Cent. Life Ins.

Co., 291 U S 170, 179-180 (1934) (“such advances bei ng agai nst
the surrender value do not create a 'personal liability' or a
"debt' of the insured, but are nerely a deduction fromthe sum
that the conpany 'ultimately nust pay.' Wile the advance is
called a "loan' and interest is conputed in settling the account,
"the item never could be sued for,' and in substance 'is a
paynment, not a loan.'”).

At trial, Dr. Freedenburg testified that the professiona
corporation that he owned was the policy ower and the owner of
its proceeds. Gven that his professional corporation is
appellant's solely owned property, it is apparent that he
controlled any obligation to repay the |loan. Therefore, the
$86, 372 that Dr. Freedenburg “borrowed” did not constitute
marital debt.

The $64, 000 that Dr. Freedenburg borrowed on his son's
i nsurance policies is distinguishable fromhis Northwest

| nsurance Conpany policy |loan. According to Dr. Freedenburg's
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testinony, he was obligated as a trustee to repay the |oans taken
out on his son's policies. A part of the down paynent cane out
of Daniel's noney, and $64, 000 of the $84, 000 NationsBank | oan
was used to repay that | oan.

From the point of view of the owner of the policies
(Daniel), Dr. Freedenburg, as a trustee, borrowed $64, 000 from
him |If Dr. Freedenburg's testinony was believed, the nonies
borrowed net the legal definition of “marital debt” —nanely “a
debt which is directly traceable to the acquisition of marital

property.” Schwei zer v. Schweizer, 301 Md. 626, 636 (1984).

Based on Dr. Freedenburg's uncontradicted testinony, the nonies
borrowed on the son's policies were: (1) a debt for which Dr.
Freedenburg carried personal liability; and (2) directly
traceable to Dr. Freedenburg's purchase of marital property —the
Stillwater Road property on G bson |sland.

It is true, however, as appellee points out, that the trial
judge was not obligated to believe the testinony of Dr.

Freedenburg. See Shapiro v. Chapman, 70 Md. App. 307, 318 (1987)

(“The trier of fact is not bound to accept the testinony of any
witness even if it is uncontradicted.”). But here we have no way
of knowi ng what the trial judge believed in regard to this item
of (alleged) marital debt. Upon remand, the issue of marital

debt shoul d be eval uated based on the principles outlined above.

| SSUE |V

Accordi ng to appell ee:
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The trial court erred in failing to
award i ndefinite spousal support because
t here was an unconsci onabl e disparity in
lifestyles. The court ordered that alinony
shoul d be rehabilitative and not pernmanent.
Wfe was only awarded 60 nont hs of alinony
despite nore than 20 years of marriage and an
i nconme which was only 10.5% of husband’ s
income. The trial court also erred in
failing to make specific findings of fact
with regard to the income of the recipient
spouse.

Taking the last point first, we agree with appellee. As
al ready stated, the trial judge nerely said that he consi dered
all the factors set forth in Md. Code Ann., Fam Law § 8-205

(Supp. 1998). The sane thing was done in Scott v. Scott, 103 M.

App. 500, 516-17 (1995), where we disapproved and sai d:

Additionally, we question the trial
court's consideration of the factors
contained in 8§ 8-205(b) that nust be
consi dered by the court when determ ning the
anmount of the nonetary award. The trial
court listed each of the ten factors, and
then stated:

Taking into account all of the
factors in 8 8-205(b), supra,

i ncluding the award of alinony
herein set forth, and the award of
use and possession of the famly

i ncone, as an adjustnment of the
equities, we grant a nonetary award
to the Wfe in the anmount of

$100, 000. 00.

We di sapproved of this nmere “lip service” the
trial judge gave to the statutory factors in
Ward v. Ward, 52 Md. App. 336, 343-44 (1982).
On remand, the trial court should “articul ate
nmore clearly the basis for its decision to
grant a nonetary award.” |magnu v. Wdaj o,
85 Md. App. 208, 222 (1990).
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There was expert testinony by a vocational adviser called as

a Wtness by Ms. Freedenburg. This expert, Charles Snolkin, said
that with some mnimal (three or four day) job specific conputer
training Ms. Freedenberg would be eligible to earn $30, 000 per
year as an adm nistrative secretary or supervisor. In M.
Snol kin’s report, which was entered into evidence by stipul ation,
he said that Ms. Freedenburg had the advantage of

above average reasoning ability, current

enpl oynent at which she denonstrated the

ability to be pronoted, a high educational

| evel , diverse and sophisticated interests,

and a professional appearance. Negative

factors include a history of depression which

appears to be well-controlled through therapy

and nedication, a limted work history, and

an education without a specific vocational

focus.
He also referred in his report to an authority on occupation
sal aries that notes that the average annual salary for
secretaries in nmetropolitan areas was $26, 700 in 1993. He goes
on to say that Ms. Freedenburg is currently functioning as a
“supervisor and certainly has supervisory ability” and the sane
publication reveals that clerical supervisors had nedi an annual
ear ni ngs of $28,000 in 1994. The range for secretaries is from
$19, 100 to $38,400, while the highest ten percent of clerical
supervi sors and nmanagers earn nore than $47, 200 per year.

Besi de her incone potential, M. Freedenburg has in her own

nane a T. Rowe Price account worth $159, 000, two Nati onsBank

noney markets accounts worth a conbi ned $55,018, a fifty percent

interest in a Ferris Baker Watts account worth $10, 000, and a

-24-



fifty percent interest in an account, held jointly with Dr.
Freedenburg, at A .G Edwards worth $26,615. |n addition, she
owns 50% of $148,337 equity in the home |ocated on Strauff Road.
Ms. Freedenburg’s share of the jointly owned property coupl ed
with nonies in her own nanme total approximately $235,000. |If
t hat noney were invested and the return was at six percent, she
woul d have additional annual earnings of $14,100, not counting
potential inconme fromthe marital award, which, if read
literally, was generous in the extrenme. See supra note 1
Because we are in the dark (1) as to what future incone the
trial judge thought Ms. Freedenburg would have and (2) as to the
exact amount of the marital award, we are unable to decide
whether the trial judge erred in failing to award Ms. Freedenburg
permanent alinmony. Upon remand, in resolving the issues as to
per manent alinony, whether the trial judge decides to grant or

deny permanent alinony, he should explain his reasons.

| SSUE V
Finally, Ms. Freedenburg asserts that this case should be
remanded with instructions to consider a QDRO and to express any
other marital award in a dollar anmount. Both parties agree that
the trial judge, on remand, should consider a QDRO. This is
em nently sensible inasnuch as over $1.2 mllion worth of nmarital
property that is in Dr. Freedenburg's sole nane is nade up of
pensi on funds put aside for retirenent. There would be dire tax

consequences to both Dr. Freedenburg and Ms. Freedenburg if Dr.
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Freedenburg were required imredi ately to pay out forty-five
percent of these pension funds to Ms. Freedenburg. Thus, a QDRO
shoul d be considered. Also, as Ms. Freedenburg contends, upon
remand any other portion of the nonetary award nust be expressed
in dollar terns and reduced to a judgnent. See Md. Code Ann.,
Fam Law 8 8-205(c) (Supp. 1998). The court should al so specify

when the nonetary award should be paid. See id.

JUDGVENTS AFFI RVED | N PART AND
VACATED I N PART;

CASE REMANDED TO THE CI RCUI T
COURT FOR BALTI MORE COUNTY FOR
FURTHER PROCEEDI NGS | N ACCORDANCE
W TH THE VI EW EXPRESSED W THI N;
COSTS TO BE PAID FI FTY PERCENT BY
APPELLEE AND FI FTY PERCENT BY
APPELLANT.
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