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ADM NI STRATI VE LAW - -

The necessity for a quorumis a relevant factor to consider
in resolving a request for recusal of nenbers of an
adm ni strative body.

Due process nust be decided on the circunstances of each
case. The allegations in the chargi ng docunent were
sufficient to satisfy due process.

A court may vacate the penalty inposed by an adm nistrative
body when justice requires a remand to that body to
reconsider the penalty and to state reasons for its

i nposi tion.
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Appel l ant, Brian Regan, D.C. (Dr. Regan) was charged with
violations of the Maryland Chiropractic Act, Ml. Code Ann.,
Health Ccc. (HO, 88 3-101 to 3-602 (1994), by appellee, the
Board of Chiropractic Exam ners (the Board). After an
evidentiary hearing, the Board found violations and i nposed
sanctions. On judicial review, the Grcuit Court for Baltinore
Cty affirmed. Dr. Regan contends that (1) he was deni ed due
process and (2) the Board acted beyond the scope of its powers.
We find no error and affirmthe judgnent of the circuit court,
except as to the sanctions inposed. Wth respect to sanctions,
we vacate that portion of the judgnment and remand for further
pr oceedi ngs.

Fact s

During the relevant tine period, from 1989 until 1992, Dr.
Regan was a |icensed chiropractor and an owner of the Yalich
Cinic located in Bel Air, Maryland. On July 7, 1994, the Board
charged Dr. Regan with the follow ng violations of the Maryl and
Chiropractic Act:

(1) soliciting or advertising in a false and m sl eadi ng
manner or in any other manner not approved by the Board (HO 8§ 3-
313(7));

(2) unethical conduct in the practice of chiropractic (HO §
3-313(8));

(3) wilfully making or filing a false report or record in



the practice of chiropractic (HO 8 3-313(12));

(4) practicing chiropractic wth an unauthorized person or
supervi sing or aiding an unauthorized person in the practice of
chiropractic (HO 8 3-313(18));

(5) violating any rule or regul ation adopted by the Board
(HO § 3-313(19));

(6) behaving inmorally in the practice of chiropractic (HO §
3-313(20));

(7) commtting an act of unprofessional conduct in the
practice of chiropractic (HO § 3-313(21)); and

(8) inproper advertising of a trade nane (HO § 3-407! and

'HO 8§ 3-407 (1994 & 1997 Supp.) provides:

A licensed chiropractor may use a trade
name in connection with the practice of
chiropractic provided that:

(1) The use of the trade nanme is not
deceptive or m sl eadi ng;

(2) The advertisenent in which the
trade nane appears includes the nane of the
Iicensed chiropractor or the nane of the
busi ness entity providing the chiropractic
servi ces being advertised as long as the
advertisement includes the nane of a |licensed
chiropractor;

(3) The nane of the |licensed
chiropractor providing chiropractic services
appears on the billing invoices, stationery,
and on any receipt given to a patient;

(4) Treatnent records are naintained
that clearly identify the |icensed
chiropractor who has perforned the
chiropractic service for the patient; and

(5) The use of a trade nane is
pr eapproved by the Board before use.
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COVAR 10. 43. 03. 05).
The acts wth which Dr. Regan was charged were sunmarized in
t he chargi ng docunent as foll ows:

The Respondent conmmtted the follow ng acts,
all in violation of the Maryland Chiropractic
Act: hiring, supervising, and aiding
unlicensed persons in the practice of
chiropractic; making and submtting fal se
reports; soliciting enpl oyees for the sole
pur pose of obtaining information to use

agai nst the Board; advising exam nation
doctors to perform unnecessary treatnents;
and advertising in a manner that is

m sl eadi ng.

Because of the nature of the issues before us, we set forth
verbatimcertai n paragraphs contained in the “allegations of
fact.” The renmaining paragraphs, D-H and M allege that Dr.
Regan permtted certain named and unlicensed individuals to
engage in the practice of chiropractic. The relevant paragraphs
are:

A At all tinmes relevant to the charges
herein, the Respondent was |icensed to
practice chiropractic, with the right to
practice physical therapy.

B. At all tinmes relevant hereto prior
to June 4, 1991, the Respondent and Dr.
Lawrence Yalich owned and operated the Yalich
Cinic located in Bel Air, Maryland (the “Bel
Air dinic”). Subsequent to June 4, 1991,

t he Respondent was the sole owner of the
chiropractic portion of the Bel Air Cinic.

C. Between the period of 1989 and 1992,
t he Respondent hired and enpl oyed several
i ndividuals to performchiropractic duties.




. In June 1992, Aileen Regan, the
Respondent’s sister, a chiropractic school
graduate not licensed in the State of
Maryl and, was hired by the Respondent to work
inthe Bel Air dinic. The follow ng facts
are pertinent to Aileen Regan’s association
wi th the Respondent at the Bel Air dinic:

(1) Aileen Regan worked in the
Respondent’s clinic as an exam nati on doct or
until her departure in Septenber 1992.

(2) The Respondent knew or should
have known that Aileen Regan was not |icensed
to practice chiropractic in the State of
Mar yl and.

(3) In the Spring of 1993 the
Board commenced an investigation into the
Respondent’ s practice of chiropractic. Wile
under investigation, the Respondent requested
that Aileen Regan go to the office of Board
menber, Dr. Howard Lewi s, who practiced near
the Respondent’s Bel Air office.

(4) The Respondent asked Ail een
Regan to entice Dr. Lewis into having a
sexual liaison with her so that Respondent
coul d have sonething to use against the
Board. Ms. Regan declined the Respondent’s
request .

J. FromApril 1992 through March 10,
1994, Joan CGee was a regional manager for the
Yalich Cinics. In this capacity, she
oversaw the adm nistrative duties at various
Yalich Cinics. The following facts are
pertinent to Joan Gee’'s association with the
Respondent at the Bel Air dinic:

(1) The Respondent asked Joan Cee
to approach Dr. Lewis in his office and try
to entice himinto having a sexual |iaison
with her. The Respondent told Ms. GCee that
she would | ose her job if she did not neet
with Dr. Lewis at his office.
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(2) M. CGee nade an appoi ntnent at
Dr. Lewis’ clinic. M. Gee went to Dr.
Lews’ clinic, but she did not try to
sexual ly entice him

(3) The Respondent al so asked M.
Gee to sexually entice Dr. D. Brent Onens, a
Board nmenber, and Dr. Joseph Hughes, the
President of the Maryland Chiropractic
Association. M. Cee nmade appointnents with
each doctor at their respective offices, but
she decided not to keep her appointnents.

K. In January 1989, the Respondent
hi red Deborah Ti bbs as a chiropractic
assistant. The followi ng facts are pertinent
to Deborah Tibbs’ association with the
Respondent at the Bel Air dinic:

(1) WM. Tibbs perfornmed the duties
of a chiropractic assistant until the fall of
1991, when she began to perform patient
exam nations, consultations, and reports for
wor ker’ s conpensation and personal injury
patients.

(2) WM. Tibbs is not a graduate of
chiropractic school and is not licensed to
practice chiropractic in the State of
Mar yl and.

(3) M. Tibbs conducted
approximately fifty consultations and
approximately thirty-five to forty patient
exam nations per week until she quit in the
Fall of 1992. After examning a patient, Ms.
Ti bbs di scussed with the Respondent the
results of her exam nation. Ms. Tibbs
provi ded the Respondent with the nedical
hi story and information that she gathered
fromthe consultation with the patients.

(4) The Respondent knew or should
have known that Ms. Tibbs was not licensed to
practice chiropractic in the State of
Mar yl and.

(5 M. Tibbs duties also
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requi red that she conplete various patient
reports follow ng a patient exam nation. She
made patient assessnments w thout input from

t he Respondent. In workers conpensation and
personal injury cases, the Respondent told
Ms. Tibbs to indicate on the reports that the
patient was not progressing satisfactorily so
that patient treatnent could be prol onged.
The reports were then submtted to various

I nsurance conpani es.

(6) M. Tibbs was often present
when a patient received therapy and knew what
t her api es had been given to the patient. M.
Ti bbs observed the Respondent review patient
fee sheets of insured and [sic] patients and
indicate that certain therapies had been
provided to the patient, when such therapies
had not been received by the patient. If a
patient had insurance, the Respondent often
billed the insurance conpany for adjustnents,
ul trasound, electrical stimulation, and
hot/cold therapy, even if the patient had not
received each billed treatnment. The
Respondent forwarded the erroneous
information to the insurance conpany for
payment .

L. In Novenber 1990, Mchelle MCarty,
who is not licensed in Maryland as a
chiropractor, began working as a
rehabilitation therapist for the Respondent
and Dr. Yalich in the Bel Air clinic. She
conducted testing and perforned exercise
instructions for which the professional
skills and judgnment of a |icensed
chiropractor are needed. The follow ng facts
are pertinent to Mchelle MCarty’ [s]
association with the Respondent at the Bel
Air dinic:

(1) M. MCarty perforned
conprehensi ve nuscle testing on the Dynatron
2000 machine. She also perforned the surface
el ectronmyography test, the grip strength
test, and the range of notion test.

(2) M. MCarty received no fornmal
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training or supervision fromthe Respondent
on how to conduct the tests.

(3) The Respondent knew or should
have known that Ms. McCarty was not |icensed
to practice chiropractic in the State of
Mar yl and.

N. In August 1991, the Respondent hired
Laura Oemto work in the Bel Air Cinic as a
front desk receptionist, chiropractic
assi stant, and exam nation assistant at the
Bel Air dinic. In January 1992, Ms. Orem
becanme a patient of the Respondent. During
the course of her treatnent, the Respondent
billed Ms. Orem s insurance for physical
t herapy she never received.

O Inthe Fall of 1991, the Respondent
hired Karen Trotta to work as a chiropractic
assistant at the Bel Air Cinic. The
followng facts are pertinent to Ms. Trotta's
association with the Respondent at the Bel
Air dinic:

(1) In the fall of 1992, M.
Trotta took over the position vacated by
Deborah Tibbs. M. Trotta's duties included
patient consultations, perform ng patient
exam nations, and reports. M. Trotta
conducted three to ei ght exam nations per
week.

(2) The Respondent trained M.
Trotta for approximately two weeks. Ms.
Trotta usually was unsupervi sed when she
conducted consultation and exam nati ons.

(3) The Respondent knew or should
have known that Ms. Trotta was not |icensed
to practice chiropractic in the State of
Mar yl and.

P. The Respondent was involved in bi-

monthly nmeetings with those unlicensed
persons |listed herein who perfornmed
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exam nations. During these neeting these
persons were told to keep patients in
treatment even if patients were no longer in
need of treatnent.

Q The Respondent advertised in a
manner that violated the Act and COVAR
10.43.03. Specifically, on Decenber 15,
1993, an advertisenent for a “Free Pain
Eval uation” to be given at the Bel Ar
Cinic, appeared in The Aeqgis, a Harford
County newspaper. The advertisenent was
submtted by the Respondent’s Bel Air dinic.
The advertisenent failed to list the
Respondent’s nane or the nane of any |icensed
chiropractor associated with the Bel Air
Clinic.

R In the Fall of 1993, an
advertisenent submtted by the Respondent,
for “Free Pain Evaluation” to be given by the
Bel Air dinic appeared in The Harford
| npul se, a publication distributed in Harford
County. The advertisenent was submtted by
the Bel Air dinic. Although the
advertisement |isted the nane of several
medi cal doctors and doctors of podiatric
medicine, it failed to list the Respondent’s
name or the name of any |icensed chiropractor
associated with the Bel Air dinic.

An evidentiary hearing was schedul ed before a quorum of the
Board that included: Audie G Klingler, D.C, president and
presi di ng panel nenber; Howard Lewis, D.C., vice-president;
Florence G Blanck, D.C, secretary-treasurer; Paul Goszkowski,
D.C.; and lvy Logan Harris, consuner nenber.?

On Cctober 6, 1994, prior to the evidentiary hearing, Dr.

’Davi d Carey, an attorney, was one of the two consuner
menbers of the Board. He recused hinself fromthe proceedi ngs
because his law firm previously handled a crimnal matter
involving Dr. Regan’s office manager, who was to testify as a
w tness in the proceedi ngs.
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Regan filed a pleading entitled “Mdtion for Recusal of Board
Menbers and Del egation of Hearing to Ofice of Admnistrative
Hearings.” On the sane date, Dr. Regan al so requested that the
Board i ssue subpoenas to Drs. Blanck, Klingler, and Lewms, to
conpel their appearance at the evidentiary hearing as w tnesses.
I n support of his notion for recusal, Dr. Regan nade several
argunents. First, he argued that Drs. Klingler and Lewi s ought
not to participate in the proceedi ngs because: (1) Dr. Regan
intended to call themas witnesses; (2) they were biased agai nst
Dr. Regan; (3) they were personally involved in matters as to
whi ch there were disputed evidentiary facts; and (4) at a
m nimum their participation would create an appearance of
i npropriety.
Second, Dr. Regan argued that Dr. Blanck should al so be
recused because, as the nost senior nenber of the Board after Dr.
Lew s, he intended to call her as a w tness regarding:
the Board s response to the mandate of the
1993 Maryl and General Assenbly that, on or
before Cctober 15, 1993, it report to the
House Environnmental Matters Commttee and the
Senate Econom c and Environnental Mtters
Comm ttee on “(1) The qualifications
necessary for persons who are chiropractic
assi stants; and (2) what standards are
appropriate for the practice of chiropractic
in Maryland.”

See 1993 M. Laws 87(2). In addition, Dr. Regan intended to cal

Dr. Blanck to testify with respect to the Board s interpretation



of its 1982 policy guidelines concerning the del egation of duties
to chiropractic assistants.

Third, Dr. Regan contended that dism ssal of the entire
board was necessary to avoid an appearance of inpropriety. He
repeated the argunents as to Drs. Klingler, Lewis, and Bl anck and
al so argued that Drs. Lew s and Goszkowski woul d benefit
economcally by an adverse decision to Dr. Regan because their
chiropractic practices are within the sane geographic area as Dr.
Regan’ s.

Finally, Dr. Regan argued that his matter be del egated to
the Ofice of Admnistrative Hearings (OAH) in order to avoid an
appearance of inpropriety, and to avoid an appeal in the event of
an unfavorable decision to him |In addition, Dr. Regan argued
that delegation to the OAH was appropri ate because if Drs.
Klingler, Lews, and Bl anck were di sm ssed, the Board woul d be
unabl e to convene a quorum

During oral argunment, appellant’s counsel clarified that, on
appeal, Dr. Regan challenges only the participation of Drs.
Klingler and Lewis in the Board s proceedings. Specifically, he
contends that Dr. Lewi s should have recused hi nself because the
charge that he, Dr. Regan, behaved immorally in violation of HO §
3-313(20) was, according to the chargi ng docunent, based on an
all egation that Dr. Regan engineered a schene to sexually

conprom se two nenbers of the Board, one of whomwas Dr. Lew s.

-10-



As to Dr. Klingler, appellant contends that recusal was necessary
because Dr. Klingler had been personally involved in the events
resulting in the filing of advertising charges in violation of HO
88 3-313(7), 3-407, and COVAR 10.43.03.05. Dr. Regan had
advertised the services of his Bel Air dinic in a newspaper

wi thout including his owm nane. In a tel ephone conversation with
Dr. Klingler, Dr. Regan was advi sed that the advertisenents were
required to bear his nane.3

By order dated COctober 18, 1994, the Board denied Dr.
Regan’s notion for recusal and request for subpoenas. On
Novenmber 2, 1994, Dr. Regan filed in the Crcuit Court for
Harford County a petition for judicial review of the denial of
the notion and the request for subpoenas. The circuit court
deni ed the request for relief.

By letter dated Novenber 10, 1994, the Board dism ssed the
advertising charges in violation of HO 8§ 3-313(19), 3-407, and
COVAR 10. 43.03.05 on the ground that sone of the matters all eged
had occurred before the effective date of HO § 3-407, and with
respect to the remaining allegations, Dr. Regan had w t hdrawn the
advertisenments after his tel ephone conversations with Dr.

Kl i ngler.
The Board conducted an evidentiary hearing on Novenber 14,

15, and 17, 1994, and on January 27, 29, February 7, and 9, 1995.

3See HO § 3-407, effective Cctober 1, 1993.
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At the beginning of the hearing, Dr. Regan renewed his notion for
recusal, and it was denied by the Board. At the conclusion of

evi dence offered against Dr. Regan, the Board dism ssed the
charge of behaving immorally in violation of HO 8§ 3-313(20).
After all evidence had been received, on August 10, 1995, the
Board issued its findings. The Board, finding that Dr. Regan had
viol ated HO 88 3-313(8), (12), (18), and (21), suspended his
license for two years, ordered three years probation, and inposed
a fine in the amount of $5, 000.

The Board s opinion is 92 pages in length and is broken down
into the follow ng sections: Synopsis of Case, Synopsis of
Wtness Testinony, List of Exhibits, Findings of Fact,

Concl usions of Law, and Order. In sumary, the Board found that
ten of Dr. Regan’s enpl oyees had taken patient histories,
consulted with patients, and had perfornmed exam nations using a
form devel oped by Dr. Regan. The exam nations included range of
nmoti on, orthopedics, neurol ogical testing, abdom nal pal pations,
and kidney tests. The Board also found that Dr. Regan’s

enpl oyees had taken x-rays, filled out patient assessnent forns
for insurance reinbursenent, applied physical therapy nodalities
on patients, and conducted testing. The Board concluded that Dr.
Regan had i nproperly del egated these functions to unlicensed

i ndividuals. The Board al so found that Dr. Regan had instructed

enpl oyees to falsify records in order to prolong treatnents and
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that he had billed for treatnents not actually perforned.

On August 17, 1995, Dr. Regan filed a petition for judicial
reviewin the Grcuit Court for Baltinore City, along with an
energency notion for a stay pending appeal. On August 23, 1995,
by consent order, the Honorable John N. Prevas stayed the Board s
order, nunc pro tunc, pending the appeal. On February 6, 1997,

t he Honorable Paul A. Smth affirmed the Board' s decision. This
appeal foll owed.
Questions Presented

1. Did the Board violate Dr. Regan’s federal and
state constitutional rights of due process when:

A The Board denied Dr. Regan’s Mdtion for
Recusal , even though the Board' s hearing
panel included one nenber who was
identified in the Charging Docunent as
the target of an alleged “blackmail”
schenme orchestrated by Dr. Regan and had
personal know edge of disputed
evidentiary facts concerning that charge
and anot her nenber who had personal
know edge of facts material to another
charge; and,

B. During the hearing, wthout prior notice
to Dr. Regan, the Board conducted
aggressive inquisition of witnesses on
matters ranging well beyond the
Al |l egations of Fact in the Charging
Docunent and prosecuted Dr. Regan and
found himguilty on the basis of the new
“Facts” devel oped at the hearing.

2. Did the Board commt reversible error of |aw when,
having failed to obey a statutory conmmand to adopt
regul ati ons concerning chiropractic assistants, it
hel d in an adjudi catory proceeding that Dr.
Regan’ s enpl oyees were engaged in the practice of
chiropractic even though their duties did not cone
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within the definition of the practice of

chiropractic set forth in the Act because they did

not di agnose, manipul ate, treat, or use a system

of health care based on the principle that

interference with the transm ssion of nervous

i npul ses may cause di sease?

STANDARD OF REVI EW
CGenerally, judicial review of an adm nistrative agency’s

action “is limted to determning if there is substanti al
evidence in the record as a whole to support the agency’s
findings and conclusions, and to determne if the adm nistrative

decision is prem sed upon an erroneous conclusion of |aw.”

United Parcel Service, Inc. v. People’'s Counsel For Baltinore

County, 336 Mi. 569, 577 (1994). In determ ning whether the
agency’s decision is supported by substantial evidence, a court
must consi der whet her reasoni ng m nds reasonably coul d have

reached the agency’s factual conclusion. Eberle v. Baltinore

County, 103 M. App. 160, 166 (1995). To the extent that issues
on appeal turn on an agency’s factual findings, a review ng court
may not substitute its judgnment for that of the admnistrative

agency. United Parcel, 336 Md. at 576-77. A court nay not

uphol d an agency’s order, however, “‘ unless it is sustainable on
the agency’s findings and for the reasons stated by the agency.’”

United Parcel, 336 Md. at 577 (quoting United Steel wrkers v.

Bet hl ehem Steel , 298 MI. 665, 679 (1984).

In the instant case, we are not called upon to review the
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factual findings of the Board. |Instead, both issues on appeal
require a |l egal analysis. Specifically, question one requires us
to apply a due process analysis, and question two requires us to
review the Board’s decision in |ight of the substantive |aw of
Mar yl and.
Due Process

Both Article 24 of the Maryland Decl aration of R ghts and
the Fourteenth Amendnent to the United States Constitution
guarantee that a person wll not be deprived of life, liberty, or
property without due process of law. The question of whether a
party is deprived of the right to due process involves an issue

of law and not of fact. As such, the standard of review applied

by an appellate court is de novo. Liberty Nursing Center v.

Departnent of Health and Mental Hygiene, 330 Md 433, 443 (1993).

Consequently, we may substitute our judgnent for that of the

agency.* Maryland State Departnent of Education v. Shoop, 119 M.

App. 181, 196 (1998)(citing Departnent of Hunman Resources V.

Thonpson, 103 Md. App. 175, 190 (1995)).

Al t hough procedural due process argunents have rarely been
addressed in the context of reviews within an adm nistrative
agency, this Court has held that for an “appellant to establish a

vi ol ation of procedural due process, he nust first show that

“This standard of reviewis referred to as the “substituted
j udgnent standard.”
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state action has resulted in his being deprived of a property

interest.” Bragunier NMasonry Contractors, Inc. v. Myl and

Conmm ssi oner of Labor and Industry, 111 M. App. 698, 712

(1996) (quoting Vavasori v. Conm ssion on Human Rel ations, 65 M.

App. 237, 243 (1985)). A party has a valid property interest in
an adm ni strative appeal. Bragunier, 111 Md. App. at 712; see

generally Logan v. Zimernan Brush Co., 455 U. S. 422, 428-29

(1982). In the instant case, Dr. Regan has a legitinmate property
interest in the outconme of the Board' s proceedi ngs regarding his
license to practice chiropractic.

When the deprivation of a property interest is at stake, the
deprivation nust “‘be preceded by notice and opportunity for

heari ng appropriate to the nature of the case.’” (&oss v. lLopez,

419 U. S. 565, 579 (1975)(quoting Miullane v. Central Hanover Bank

& Trust Co., 339 U S. 306, 313 (1950)). Mbreover, procedural due

process requires a fair trial in a fair tribunal. 1lnre
Mur chi son, 349 U.S. 133, 136 (1955). Such principles apply to
any tribunal, be it a judge, jury, or an adm nistrative body.

Peters v. Kiff, 407 U S. 493, 501 (1972); G bson v. Berryhill

411 U.S. 564, 579 (1973).

In Mathews v. Eldridge, 424 U. S. 319, 335 (1976), the

Suprene Court identified the three factors to be consi dered when
courts address procedural due process issues in admnistrative

settings. Courts nust consider
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First, the private interest that wll be
affected by the official action; second, the
ri sk of an erroneous deprivation of such

i nterest through the procedures used, and the
probabl e value, if any, of additional or
substitute procedural safeguards; and
finally, the Governnent’s interest, including
the function involved and the fiscal and

adm ni strative burdens that the additional or
substitute procedural requirenent would
entail.

The | evel of due process required nust be deci ded based on the
ci rcunst ances of each individual case. Bragunier, 111 M. App.

at 713; Beeman v. Departnent of Health and Mental Hygi ene, 107

Mi. App. 122, 142 (1995).
Subst antive Law
A reviewing court will accord no deference to an agency’s

deci sion on matters of | aw. Lee v. Maryvl and Park Conmi ssion, 107

M. App. 486, 492 (1995). Consequently, when an error of lawis
alleged, a reviewing court is at liberty to substitute its

judgment for that of the agency. R chmarr Holly Hills, Inc. v.

Anerican PCS, L.P., 117 Md. App. 607, 651-52 (1997).
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DI SCUSSI ON
l.
A
On appeal, Dr. Regan argues that the | aw applicable to court
proceedi ngs and to OAH hearings is applicable to the proceeding
before the Board. |In Maryland, there is a presunption that a

judge is inpartial. Boyd v. State, 321 M. 69, 80 (1990);

Doering v. Fader, 316 Md. 351, 355-56 (1989). Thus, when an
all egation of actual bias or prejudice is made, the burden is on
t he individual making the allegation to show bias or prejudice
fromthe record. Boyd, 321 Md. at 80-81. |In Boyd, the Court of
Appeal s hel d:

The al |l eged bias and prejudice to be

di squal i fying nust stemfrom an extraj udici al

source and result in an opinion on the nerits

on sone basis other than what the judge
| earned fromhis participation in the case.

Boyd, 321 Md. at 75 (quoting United States v. Ginnell Corp., 384
U S 563, 583 (1966)). 1In so holding, the Court noted that
judges generally “enjoy a broad range of discretion in ruling on
notions for recusal when there is no constitutional or statutory
disqualification.” Boyd, 321 Mil. at 74. The Court went on to
state, however, that “[njore recently, the rules of

di squalification have been established by statute or by rule of
court.” 1d. at 75.

In Maryl and, rules of disqualification have been set forth

-18-



in the Maryland Code of Judicial Conduct. Specifically, Canon 3C
of the Code provides, in pertinent part, that:

(1) A judge should not participate in a

proceeding in which the judge’'s inpartiality

m ght reasonably be questioned, including but

not limted to instances where:

(a) the judge has a personal bias or

prejudi ce concerning a party, or persona

know edge of disputed evidentiary facts

concerning the proceeding[.]
Maryl and Rule 16-813. In addition, Maryland Rule 5-605 provides
that “[t]he judge presiding at the trial may not testify in that
trial as a witness. No objection need be made in order to
preserve the point.” These authorities are not expressly
applicable to boards such as the one in this case.

Wth respect to the OAH, an adm nistrative |aw judge (ALJ)
must conduct a full, fair, and inpartial hearing. COVAR
28.02.01.08(A)(1). An ALJ nust withdraw from a proceedi ng when
“personal bias or other reasons render the judge unable to
provide an inpartial hearing and deci sion, or when an appearance
of inpropriety may reasonably be inferred fromthe facts.” COVAR
28.02.01.08(C)(1)(a). This provision is relevant by analogy to
t he case before us because the Administrative Procedure Act (APA)S®
applies to ALJs and the Board with relatively equal force.

At the time Dr. Regan filed his notion, he sought the

recusal of four of the six nenmbers of the Board or, in the

The Administrative Procedure Act is found at MI. Code Ann.,
State Gov’'t (SG, 8810-201 et seq. (1995 and Supp. 1997).

-19-



alternative, the recusal of the entire board. It was only on
appeal that Dr. Regan |imted his recusal challenges to Drs.
Lews and Klingler. 1In order to hear a matter, a quorum of the
Board nmust be present at the proceedings. According to the
Board’s bylaws, a quorumrequired that at |east four Board
menbers be present. Thus, had the Board granted Dr. Regan’s
motion it could not have fornmed a quorum and woul d have been
forced to delegate the matter to the OAH, thereby depriving
itself of jurisdiction, a result urged by Dr. Regan.

We note, however, that under the APA, the del egation of
matters to the OQAH is not a mandatory function but a function

within the discretion of the adm nistrative agency.® Thus, by

°SG 810-205(a) (1995) provides, in pertinent part:

(a) To whom del egated. (1) A board, conm ssion,
or agency head authorized to conduct a contested case
heari ng shall

(1) conduct the hearing; or
(1i1) delegate the authority to conduct
the contested case hearing to:
1. the Ofice; or
2. with the prior witten approval

of the Chief Adm nistrative Law Judge, a

person not enployed by the Ofice.

SG 810-205(b) (1995) provides:

Scope of authority del egated. --An agency nmay
del egate to the Ofice the authority to issue:
(1) proposed or final findings of fact;
(2) proposed or final conclusions of |aw,
(3) proposed or final findings of fact and
concl usi ons of |aw,
(4) proposed or final orders or orders under
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recusi ng four of the six Board nenbers, or by recusing the entire
Board, the Board woul d have been necessarily deprived of its
right to hear the matter involving Dr. Regan.

In any event, Dr. Regan, on appeal, does not point to any
evi dence of actual bias. He argues generalities and appearances.
Wth respect to Drs. Lewis and Klingler, he states in his brief:

They di spl ayed an overbeari ng manner,

repeat edly engaged i n badgering and

i nappropriately aggressive inquisition of Dr.
Regan and wi tnesses called by himto the
poi nt where the Adm nistrative Prosecutor was
constrained to object; and they sparked the
effort to forage far afield in search of
facts well beyond the allegations in the

Char gi ng Docunent .

Considering (1) the right of the Board to conduct a hearing,
(2) the failure of Dr. Regan to denonstrate prejudice,’ and (3)
our inability to find specific instances of violation of due
process, we cannot conclude that the general assertions of bias
and i nproper appearance require us to reverse the circuit court’s

action on this issue.

Article 49B of the Code; or
(5) the final adm nistrative decision of an agency
in a contested case.

The advertising charge was dism ssed at the beginning of
the hearing, and the i moral behavior charge was di sm ssed | ater.
In the end, the Board’ s findings related only to all ow ng
unl i censed enpl oyees to provide chiropractic services and to
billing for treatnments not provided.
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B
Next, Dr. Regan contends that he was not given adequate
notice of new facts devel oped at the hearing in violation of both
his due process rights and the APA, SG § 10-207.% |In the argunent

portion of his brief, however, Dr. Regan does not item ze any of

8That section provides as foll ows:

(a) In general. —An agency shall give reasonabl e
notice of the agency’s action.
(b) Contents of notice. —The notice shall

(1D state concisely and sinply:
(1) the facts that are asserted; or
(i) if the facts cannot be stated in
detail when the notice is given, the issues
that are involved;
(2) state the pertinent statutory and
regul atory sections under which the agency is
taking its action;
(3) state the sanction proposed or the
potential penalty, if any, as a result of the
agency’ s action;
(4) wunless a hearing is automatically
schedul ed, state that the recipient of notice
of an agency’s action nmay have an opportunity
to request a hearing, including:
(1) what, if anything, a person
must do to receive a hearing; and
(i) all relevant tine
requi renents; and
(5) state the direct consequences,
sanction, potential penalty, if any, or
remedy of the recipient’s failure to exercise
in atinmely manner the opportunity for a
hearing or to appear for a schedul ed hearing.
(c) Consolidation of notices. —The notice of
agency action under this section may be consoli dated
with the notice of hearing required under 8§ 10-208 of
this subtitle.

(d) Publication in Register. —For purposes of
this section, publication in the Maryl and Regi ster does
not constitute reasonable notice to a party.
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the new facts that he believes violated his constitutional right
to adequate notice. Aided by his Reply Brief, we assune that Dr.
Regan is referring to the alleged new facts summari zed at pages 6
to 7 and 9 to 11 in the Statenent of Facts portion of his
original brief.

In summary, Dr. Regan asserts that the charging docunent did
not allege all of the facts contained in the Board s findings
whi ch support the conclusion that unlicensed persons engaged in
the practice of chiropractic or perforned acts set forth in the
statutory definition of “practice chiropractic.” See HO § 3-
101(f)(1) and (2).° Fromwhat we can deduce, Dr. Regan all eges
i nadequate notice with respect to information solicited from
Laura Orem Deborah Tibbs Tillman, and Karen Trotta.

Specifically, Dr. Regan is claimng that Laura Orem s
medi cal records were used in a manner not alleged in the charging
docunent. M. Oremwas both a receptionist at the clinic and a

patient of Dr. Regan. The allegations in the chargi ng docunent

°Subsection (f) provides:

Practice chiropractic. —(1) “Practice
chiropractic” neans to use a drugl ess system
of health care based on the principle that
interference with the transm ssion of nerve
i npul ses nmay cause di sease.

(2) “Practice chiropractic” includes the
di agnosi ng and | ocating of m saligned or
di spl aced vertebrae and, through the manual
mani pul ati on and adj ustnent of the spine and
ot her skeletal structures, treating disorders
of the human body.
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Wi th respect to Ms. Orem appear in paragraph N

In its findings relating to the aiding of unlicensed

individuals in the practice of chiropractic, the Board found:

C.

Laura Oemwrked at the Bel Air dinic

from August 1991 to July 1992 where she

wor ked as a front desk receptionist and then
trained as a chiropractic assistant,
provi di ng physical therapy which consisted of
el ectrical stinmulation, hot packs and
ultrasound. Oemalso did patient consults,
taki ng patient histories.

In a footnote,

however, the Board st ated:

Al though there are allegations in the charges
regarding the fact that Oem perforned as a
chiropractic assistant, the specifics of
those duties were not set forth in the type
of detail that described the unlicensed
activities of the others. Oemtestified
that she worked as a chiropractic assistant,
whi ch testinony is supported by that of Ei d
and the Respondent. Therefore, although the
Board notes that Orem may have perfornmed sonme
duties for which either training, skills or
conpetency were required, the focus of the
Board’ s findi ngs and subsequent di scussion

w |

be on the Respondent’s charging Orem for

servi ces not rendered.

Dr. Regan argues that the Board did not give him adequate notice

of its intent to prosecute himfor Ms. Orenmis unlicensed

participation in the practice of chiropractic. As a result, the

Board erred in using Ms. Oremis nedical records to elicit

evi dence of conduct not set forth in the chargi ng docunent.

W di sagr ee.

The focus of the Board’ s findings with respect to

Ms. Oemrelated to i nproper charges for services not rendered.
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W perceive no error.

The Board s allegations with respect to Ms. Till man appear
i n paragraph K of the charging docunent. The Board found that
Ms. Tillman, a chiropractic assistant, received inadequate
training in the use of physical therapy.

Specifically, the Board s findings were as foll ows:

A. Deborah Tibbs Tillmn, a high school
graduate, worked at the Bel Air dinic from
1989 until 1992. Wile there, Tillman
performed the foll owm ng duties which were not
aut hori zed under the Chiropractic Act:

1. Tillman was initially assigned as a
chiropractic assistant to apply adjunctive
physi cal therapy nodalities: Tillman was
trained to take patients back, instruct them
to gown thensel ves, set themup for therapy
and take themfromtherapy to the waiting
room Thereafter, Tillman did some marketing
and receptionist work. Later, Tillman
appl i ed physical therapy nodalities, such as
heat, ice, ultrasound and el ectrical
stimulation. Tillman was trained to perform
physi cal therapy by another assistant who was
unlicensed. Tillman received inadequate
training in the use of physical therapy in
that she was unaware of the different |evels
of physical therapy or uses of heat and ice
to danaged tissues.

2. Subsequently, Tillman conducted
consul tations, taking the patients’
hi stories, performed exam nations accordi ng
to an exam nation formused by the
Respondent, which included abdom nal
pal pati ons and ki dney tests, decided the
areas that needed to be xrayed [sic] and
positioned the patients for the taking of
t hose x-rays by the Respondent, and deci ded
what physical therapy should be perfornmed on
patients.

3. The exam nations perfornmed by
Till man required an assessnent of nobility,
ort hopedi ¢ and neurol ogi cal functioning for
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which Till man guessed at these val ues.

4. Tillman did not understand the
clinical reasons for perform ng sone of the
t ests.

5. Tillman did not undergo a
systematic, docunented formof training for
t hese duti es.

6. At reexam nations and final
exam nations, Tillman perfornmed conplete
exam nations and the patients were xrayed
[sic] on a regular basis according to a
schedul e set by the Respondent. Physical
t herapi es were perforned according to a set
protocol for every patient.

7. Tillman filled out reports to third
party payers indicating a prognosis, sone of
whi ch were changed by the Respondent.

8. The tests that Tillman perfornmed
required the use of clinical judgnent for
which Tillman | acked the training and
conpet ency.

Dr. Regan contends that the Board failed to provide himwth
adequate notice that it would seek to prove that Ms. Till man
engaged in the unauthorized practice of physical therapy. In
response, the Board argues that Dr. Regan is a chiropractor who
is also licensed to perform physical therapy, and that his clinic
provi des both chiropractic and physical therapy services. Thus,
the Board argues, the allegations in the chargi ng docunent gave
Dr. Regan adequate notice that it intended to prove that he
i nproperly del egated duties to enpl oyees not authorized to
performthem W agree with the Board.

The Board s allegations with respect to Karen Trotta appear

i n paragraph O of the charging docunment. The Board’s findings as

to Ms. Trotta were as foll ows:
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G Karen Trotta, a high school graduate
with one senester of college in a non-science
curriculum is a current enployee of the Bel
Air dinic. Trotta first becane enpl oyed
there in 1991 when she was hired as a
receptionist, which duties she still has as
of this date as well as those of a
chiropractic assistant. For approxi mately
four nonths, Trotta also perforned the
follow ng activities which she was
unaut hori zed to do under the Chiropractic
Act :

1. Trotta did consultations and
performed initial, reexans and finals using
the exam nation formused by the Respondent.
In perform ng exam nations, Trotta graded
nmuscl e strength.

2. Trotta was trained in exam nations
by Aileen Regan, an unlicensed individual.

3. Trotta conpleted i nsurance reports,
with the Respondent filling out the portion
regardi ng the patients’ progress.

4. The duties which Trotta perforned
requi red professional skill and clinical
j udgnment. The Respondent failed to docunent
that Trotta received a systematic training
program for the activities which she
per f or med.

Dr. Regan contends that although the allegations in the
char gi ng docunent regarding Ms. Trotta were limted to the duties
she perforned as a chiropractic assistant, the Board exceeded its
scope by questioning her about whether Dr. Regan billed her for
chiropractic services not rendered. Dr. Regan further contends
that the Board erred in finding that he failed to docunent the
fact that Ms. Trotta had conpleted a required training program

when his failure to so docunent was not alleged. W hold that

the Board did not exceed the scope of its authority.
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In an adversary proceedi ng, due process requires that an
i ndi vi dual agai nst whom proceedings are instituted be given

notice and an opportunity to be heard. H der v. Departnent of

Labor, Licensing and Regulation, 115 Md. App. 258, 275

(1997)(citing Burns v. Mayor of Mdland, 247 M. 548, 553

(1967)), rev'd on other grounds, = Ml. __ (filed March 13,

1998). The notice nmust be “‘reasonably cal cul ated, under all the
circunstances, to apprise interested parties of the pendency of
the action and afford them an opportunity to present their

objections.’”” Castruccio v. Dr. Bruce Goldberg, Inc., 103 M.

App. 492, 496 (1995)(quoting Miullane v. Central Hanover Bank &
Trust Co., 339 U S. 306, 314 (1950)); see also St. George Church

V. Aggarwal, 326 Md. 90, 95 (1992). A court, in considering the

reasonabl eness of notice, “nust balance the interests of the
state or the giver of notice against the individual interest
sought to be protected by the fourteenth amendnent.” (ol den

Sands G ub Condomnium Inc. v. Waller, 313 MI. 484, 496 (1988).

Thus, in determ ni ng whether notice was reasonable, a court nust
eval uate the specific circunstances of each case. 1d. In

adm ni strative proceedi ngs, reasonable notice of the nature of
the allegations nmust be given to the party so that it can prepare

a suitabl e defense. Braguni er Masonry Contractors, Inc. v.

Maryl and Conm ssioner of lLabor and Industry, 111 Ml. App. 698,

713 (1996) (quoti ng Pocono Water Co. v. Pennsylvania Public
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Uility Comm ssion, 630 A 2d 971, 973 (Pa. 1993)). Moreover, SG

810-207(a) of the APA also requires an agency to give reasonabl e
notice of its action.

In applying the facts of the instant case to the above
standard, we hold that (1) the Board gave Dr. Regan adequate and
reasonabl e notice of the nature of the allegations, and (2) that
the notice provided to Dr. Regan enabled himto prepare an
adequate defense. Dr. Regan was apprised of the charges that he
inproperly allowed his enployees to engage in the unauthorized
practice of chiropractic and that he billed patients for
treatnents not rendered. The Board’ s findings were based on the
charges and factual allegations in the charging docunent.

.

The Board found that Dr. Regan violated HO § 3-313(18) and
concl uded that he “practiced with, supervised and ai ded several
unlicensed individuals in the practice of chiropractic.” Dr.

Regan points to HO § 3-101(f), which defines “practice

®On pages 10 and 11 of his brief, Dr. Regan points to twelve
findi ngs which he says were not enconpassed by the all egations of
fact in the Board s chargi ng docunent. W have thoroughly
revi ewed each of those findings and have di scussed nmany of them
herein. They all relate to one or nore of the follow ng charges:
(1) that Dr. Regan wilfully nmade or filed a false report or
record in the practice of chiropractic; (2) that Dr. Regan
practiced, aided, or supervised unauthorized persons in the
practice of chiropractic; or (3) that Dr. Regan commtted an act
of unprofessional conduct in the practice of chiropractic. W
hold that the Board did not exceed its authority in making any of
t hese findings.
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chiropractic,” and asserts that there was no evidence that he
del egated to any unlicensed person any of the specific natters
stated in that statute and that the Board s findings do not
establish a violation of the statute.

Dr. Regan al so points to HO 8 3-404, enacted by the Genera
Assenbly in 1982, which provides:

A licensed chiropractor nay del egate duties
to an assistant to the extent permtted by
the rules and regul ations of the Board if the
assigned duties do not require the

prof essional skill and judgnment of a |licensed
chiropractor. The rules and regul ations
shal |l al so establish qualifications for the
position of chiropractic assistant.

Dr. Regan contends that HO § 3-404 was not intended to
prohi bit the use of chiropractic assistants, but was designed
instead to give the Board the power to regulate their use.

Al t hough we agree, we hold that the evidence was sufficient to
support a finding of violation of the statute.

Fol |l owi ng the enactnent of HO § 3-404, on July 1, 1982, the
Board sent out a letter to all chiropractors regarding its policy
for chiropractic assistants. |In that letter, the Board stated
that it was in the process of devel oping formal rules and
regul ations regardi ng the del egation of duties to chiropractic
assi stants. The Board then went on to describe the policy
consi derations on which the formal rules would be based. |In

pertinent part, the letter described the policy considerations as

foll ows:
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The Board at its June 10, 1982 neeting
unani nously agreed on certain policy concepts
concerning assistants. Under no circunstance
shall a licensed Chiropractor del egate
responsi bility of diagnosis, manipulative
t her apy, any evaluation or testing nethod
requiring clinical judgement and nutritional
program devel opnent or eval uation. Under al
ci rcunstances the licensed Chiropractor nust
directly supervise one’s assistants. This
means the Chiropractor nust be on the office
prem ses imedi ately avail able to give aid,
direction and instruction when procedures or
activities are perforned. An assistant may
perform secretarial, clerical and
housekeepi ng duties wi thout the direct
supervision of a licensed Chiropractor.

Al so, an assistant may help with patient
related activities that do not involve
treatnment (i.e. transporting patients,
undressi ng and dressing patients, renoving
and appl yi ng assi stive and supportive
devices) w thout direct supervision of a
i censed Chiropractor.

There shall be docunented evi dence of
sufficient in-service training to assure safe
performance of the duties and procedures
assigned to the assistant. Qur first concern
is for safety of the patient, therefore the
licensed Chiropractor is responsible for the
proper supervision and training of their
assistants. Exam nation, x-ray and
physi ol ogi cal therapeutic duties may be
assigned so long as they do not require the
j udgenent and/or professional expertise of a
i censed Chiropractor. (Enphasis added)

No such rules and regul ati ons were adopted by the Board until
after the events herein occurred. Consequently, the only
restriction on Dr. Regan was as defined by HO § 3-101(f). Stated

anot her way, Dr. Regan was subject to the restriction that he

could not practice chiropractic with an unauthorized person or
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supervi se or aid an unauthorized person in the practice of
chiropractic. See HO § 3-313(18). Moreover, Dr. Regan was under
an obligation to del egate only those duties that did not require
t he judgnent and professional expertise of a |icensed
chiropractor. See HO § 3-404.

In rendering its decision, the Board applied the existing
standard of practice and not a new standard. In rel evant part,
t he Board found:

N. As noted in the Board’s July 1, 1982
letter, the delegation of duties to
unlicensed individuals are those not
requiring professional skills and judgnent.
Such duties include the taking a prelimnary
hi story and assisting with the positioning of
the xray [sic] beam However, it is not
consistent with sound chiropractic practice
for a licensee to permt unlicensed staff to
performthe entire consultation, determ ne
areas that need to be xrayed [sic] and
position patients for same, conduct a ful
exam nation involving range of notion,

ort hopedi c, sensory eval uations and
neur ol ogi cal assessnents, and to determ ne
what types of physical therapy are needed
based upon those exam nati ons.

* * *

32. The Board's July 1, 1982 letter upon

whi ch the Respondent presunmably relied,

al l oned del egation of duties not requiring
prof essional skills and judgnent. The

consul tation, decision on which x-rays to

t ake and how many vi ews, the orthopedi c,
neur ol ogi cal and pal pation tests all required
prof essional skills, clinical judgenent and
training. Testing should include determ ning
pat hol ogi cal probl ens which the non-
chiropractic school graduates were not
trained to do. This was an i nappropriate
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del egation of duties to unlicensed persons.

* * *

33. The inappropriate del egation of duties
to unlicensed persons was exacerbated by the
Respondent’s failure to docunent that these

i ndi vidual s had received a systematic
training, pursuant to the Board s July 1,
1982. The Respondent had no docunented |,
standardi zed training program Training by
observation and a cursory repetition of tests
is insufficient training. Training by

Hol dcroft, Aileen Regan and Chavis, and ot her
unl i censed individuals does not conport with
appl i cabl e professional standards of
practice.

There was testinmony to support the Board's findings and
concl usi ons based on the existing standard of practice and not a
new standard, particularly fromthe expert witness, Dr. Blaise M
La Vorgna. We, therefore, hold that the Board did not err in

finding that Dr. Regan’s enpl oyees engaged in the unauthorized

practice of chiropractic.

[T,
Al though we affirmthe Board's decision insofar as it
relates to violations of the Maryland Chiropractic Act, we vacate
the Board s decision with respect to the sanctions inposed

against Dr. Regan.!' During oral argunent, Dr. Regan’s counse

“The Board
ORDERED t hat the Respondent’s l|icense to

practice chiropractic with the right to
practice physical therapy be and i s SUSPENDED
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informed this Court that, by agreenent of the parties, the
Board’ s order has been stayed and that (1) for the last two and a
hal f years, Dr. Regan’s practice has been nonitored by a Board-
approved nmentor (Dr. La Vorgna —the Board’'s expert w tness), and
(2) to date all the nentor’s findings have been favorable.
Considering that Dr. Regan has already served what is in

effect a probationary period al nost equal to that ordered by the

for two years; and be it further

ORDERED t hat follow ng the suspension,
t he Respondent shall be placed on PROBATI ON
for three years, subject to the foll ow ng
condi ti ons:

1. That the Respondent’s practice be
supervi sed by a nentor pre-approved by the
Board froma list of three nanmes submtted by
t he Respondent at |east three nonths prior to
the termnation of the suspension period and
that that nmentor submt quarterly reports to
the Board on the Respondent’s practice
according to terns set forth by the Board.

2. That the Respondent perform 100
hours of community service with an agency
preapproved by the Board, which conpletion of
service shall be docunented to the Board.

3. That the Respondent pay a penalty of
$5000 to the general fund of the State of
Mar yl and.

4. That in addition to any Conti nui ng
Education Units (CEUs) required for |icensure
renewal , the Respondent take 12 hours each in
busi ness ethics, nedical ethics and patient
relations.

5. That during the probationary period,
t he Respondent may not supervi se any
chiropractic assistants.
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Board, apparently without incident, we are not affirmng the
Board’ s order as to sanctions. Because we have found no error,
it is not our prerogative to consider whether the Board's order
shoul d be nodified. W believe, however, that the Board should
consi der whether the sanctions previously inposed remain
appropriate or should be nodified. The Board should state the
reasons for its conclusion. Consequently, we vacate the portion
of the order regarding sanctions and remand this case for further

proceedi ngs. See Lucke v. Conmi ssioner of Personnel, 245 M. 706,

709 (1967) (per curianm (when justice requires, a court can renmand
a case to an admnistrative agency for further proceedi ngs);

Maryl and State Retirenent Agency v. Del anbo, 109 Md. App. 683,

691-92 (1996).

JUDGVENT VACATED W TH RESPECT
TO SANCTI ONS, OTHERW SE

AFFI RVED. CASE REMANDED TO THE
Cl RCU T COURT FOR BALTI MORE
CITY WTH | NSTRUCTI ONS TO
REMAND TO THE STATE BQOARD OF
CHI ROPRACTI C EXAM NERS FOR
FURTHER PROCEEDI NGS. COSTS TO
BE PAI D BY APPELLANT.
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