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On Novenber 21, 1993, appellant Sarah Carter fell, injuring
her knee when she slipped on a rubber mat in the produce section of
a grocery store owned by appellee Shoppers Food Warehouse MDD
Corporation. Subsequently, appellant filed a conplaint on Cctober
1, 1996 in the Crcuit Court for Prince George’ s County, alleging
t hat appellee negligently failed to maintain its premses in a safe
condi tion. Fol |l owi ng discovery, appellee filed a notion for
summary judgnment on June 18, 1997, and the court (Ahalt, J.) held
a hearing on the notion on Novenber 10, 1997. Before the court
ruled on the summary judgnment notion, appellee filed a notion in
limne on Decenber 8, 1997 to exclude appellant’s safety expert
fromtestifying at trial. |In an order dated February 10, 1998, the
court granted both appellee’s notion for summary judgnent and its
nmotion in |imne.

Appel lant tinely filed this appeal on February 24, 1998,! and
presents for our review four questions that we restate as foll ows:
l. Dd the circuit court abuse its

di scretion by granting appellee’ s notion
in limne and excluding the testinony of
appel l ant’ s expert w tness?

1. Was the circuit court clearly erroneous
in its finding that the facts were
insufficient to allege that appellant had
notice of the condition of the rubber
mat ?

1. Dd appellant generate disputes of

mat eri al fact and t he need for
credibility determnations resulting in

IOn May 5, 1998, we dism ssed appellant’s appeal because of
her failure to file a pre-hearing information report. After
considering appellant’s notion to reinstate the appeal, however, we
reinstated the appeal through an order dated June 24, 1998.
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the <circuit court having abused its
di scretion by granting sunmary judgnent
to appell ee?

IV. Dd the circuit court’s ruling deprive
appel l ant of her right to a jury trial?

We answer all questions in the negative and affirm the circuit

court’s judgnent for the reasons set forth herein.

FACTS

Appel l ant, currently eighty years of age, entered the Shoppers
Food Warehouse store in Queenstown, Maryland on the norning of
Novenber 21, 1993. Since the store opened in 1992 appellant had
been a regular custoner, shopping there approximtely once each
week. After walking into the store, appellant procured a shopping
cart and selected a fewitens near the entrance. Upon reaching the
produce section,? appellant left her cart parked and wal ked across
a carpet or rubber floor mat to get sone vegetabl es.

I n her deposition, appellant stated that she saw a few fall en
beans on the floor and, after having “rushed over to the beans” to
acquire sone for herself, she turned to return to her cart. As
appellant attenpted to put the beans into her cart, she fell
injuring her knee, and, when she | ooked up, she realized that one
corner of the carpet was turned up. Appel lant did not notice
whet her the carpet was turned up before she fell; however, she

bel i eved the corner of the carpet was the cause of her accident.

2Appel lant recalled being in the store for approximately
fifteen to twenty mnutes prior to reaching the produce section.
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Her deposition testinony included the statenent, “l slipped on that
carpet, rug, and the end of the carpet, evidently |I knocked that up
or it was already up and ny shoes or sonething went under it. That
is the only thing I know” In addition, appellant thought she
stepped on a fallen bean, although she did not think the bean at
all caused her to slip and fall.

Subsequent to appellant’s fall, the store nmanager at the tine,
Robert Thacker, interviewed appellant and conpleted an incident
report.3 In his deposition, Thacker stated that the store
mai ntains a daily floor sweep log, in which enployees are supposed
to docunent when they conplete a sweep and include their initials
next to the tine. Although it is not a witten policy of the
store, Thacker related that, through on-the-job training, enployees
| earn that the produce area should be swept every one-half hour.
Wth respect to appellant’s slip and fall, Thacker’s incident
report reflects that the fall occurred at 12:05 p.m, at which tine
a produce clerk, Ellis Wods, had just conpleted sweeping the
produce area. Entries in the daily floor sweep |og were nmade at
11:15 a.m and 12:00 p.m; however, the initials next to the

specified tinmes read “AW” rather than “EW”* The sweep | og does

The report indicates the accident occurred at 12:05 p.m,
al t hough appellant contends it occurred between 10:30 and 11:00
a. m

‘W& note that appellee submtted two different sweep | ogs from
Novenber 21, 1993, one in which the last entry was 12: 00 p.m and
another in which the entries were filled until after 800 p.m The
record does not indicate the reason for the two versions, although

(continued. . .)
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not have the initials “EW next to any tinme until 4:05 p.m,
t hereby creating a dispute between the parties over the accuracy of
Thacker’s incident report.

During discovery, appellant retained a fire and safety expert,
Eugene M Sober, to investigate the accident. Sober concl uded that
the carpet was turned up before appellant fell and the turned-up
carpet was the cause of appellant’s fall. He further determ ned
that the carpet itself was substandard because it was thin and
shoul d have been heavy duty and the turned-up carpet could have
exi sted for an unacceptable period of time during which appellee’s
managenent shoul d have noticed the dangerous condition it created.

In order to reach these conclusions, Sober relied on his
education, training, and experience, specifically in the area of
bui | di ng codes and standards, as well as on his investigation of
the accident at issue. Sober’s investigation, however, consisted
solely of interview ng appellant for approximately twenty to thirty
m nutes and inspecting the grocery store for another fifteen
m nutes. Al so, Sober physically noved and pushed the carpets with
his hands and feet but failed to perform any |aboratory testing.
At the time of Sober’s observation, over four years after the
accident, the produce section had been reorgani zed and the store
had new carpets supplied by a conpany different than that in 1993.

In addition to failing to test the mats scientifically, Sober did

4(C...continued)
we surm se that the inconplete version was a copy nmade after the
acci dent occurr ed.
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not interview anyone from appell ee’ s previ ous carpet supplier, nor
did he attenpt to ascertain the nature of the carpets present when
t he accident occurred.® Furthernore, Sober was not aware of any
| ocal or state laws requiring a particular weight or type carpet
for safe use in grocery stores.® Finally, Sober’s conclusion that
the carpet presented a hazard was prem sed upon appellant’s
assunption that the carpet was turned up before she fell.
On June 20, 1997, appellee filed a notion for summary

j udgnent, asserting that it was entitled to judgnment as a matter of
| aw because there was no genuine issue of material fact. I n
addi tion, on Decenber 11, 1997, appellee filed a notion in |limne
to preclude Sober’s testinony, arguing that the factual basis for
his testinmony was insufficient. The court granted both of
appel l ee’s notions in an order dated February 10, 1998, stating the
fol | ow ng:

After review ng argunents and case | aw on the

issue of expert testinony, this [c]ourt

concludes that an insufficient factual basis

exists to support the expert testinony.

Consequent |y, testinony of [ appel | ant’ s]

expert will not be adm ssible. Additionally,

this [c]ourt concl udes that there are
insufficient facts to establish a prina facie

SAppel | ee’s Safety Coordinator, Larry Arnbuster, stated in an
affidavit that the carpets in the produce departnent during
appellant’s slip and fall were | eased by a conpany naned MatworKks,
but the carpets in the store when Sober investigated were supplied
by CI NTAS Cor por ati on.

8Sober cited the Basic/National (BOCA) Codes, but only for the
general requirenment that “all buildings and structures and all
parts thereof, both existing and new, shall be maintained in a safe
and sanitary condition.”
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case of negligence. Therefore, [appellee’s]
Motion for Sunmary Judgnent is granted.

Thi s appeal was noted on February 24, 1998.

DI SCUSSI ON

Appellant contends that the «circuit court abused its
di scretion by granting appellee’s notion in [imne and excl udi ng
the testinony of appellant’s expert w tness, Eugene M Sober. The
adm ssibility of expert testinony is a matter soundly within the
trial court’s broad discretion, and the court’s decision rarely
will constitute grounds for reversal. See Franch v. Ankney, 341
md. 350, 364 (1996); Hartless v. State, 327 M. 558, 576 (1992);
Hartford Accident and Indem Co. v. Scarlett Harbor Assocs. Ltd.
Partnership, 109 M. App. 217, 287 (1996), aff’'d, 346 M. 122
(1997).7 Therefore, a trial judge' s decision in this area will not
be disturbed absent “abuse of discretion, error of |aw, or other
serious mstake.” NB.S., Inc. v. Harvey, 121 M. App. 334, 339
(1998).

"W note that the sanme rules governing the adm ssibility of
expert testinony at trial also apply to summary judgnent. See
Hartford Accident and Indem Co., 109 M. App. at 286 (citing
Hel i nski v. Rosenberg, 90 M. App. 158, 166, rev’'d on other
grounds, 328 Ml. 664 (1992), cert. denied, 509 U S. 924 (1993)).
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According to appellant, appellee msled the trial court into
performng a Frye-Reed test,® which appellant contends was
i nappropriate, considering Sober’s conclusions did not involve a
novel scientific technique, but rather an opinion on safety
measures. Al though we agree with appellant that the Frye-Reed test
is irrelevant, the court’s order reflects that it correctly
reviewed the expert’s opinion using the elenments of Rule 5-702, not
the Frye-Reed test.
Maryl and Rul e 5-702 (1999) provides:
Expert testinony may be admtted, in the form
of an opinion or otherwse, if the court
determ nes that the testinony will assist the
trier of fact to understand the evidence or to
determne a fact in issue. I n maki ng that
determ nation, the court shall determne (1)
whet her the witness is qualified as an expert
by know edge, skill, experience, training, or
education, (2) the appropriateness of the
expert testinony on the particular subject,
and (3) whether a sufficient factual basis
exi sts to support the expert testinony.
Therefore, expert testinony is not necessary when it relates to
“matters of which the jurors would be aware by virtue of common
know edge.” Hartford Accident and Indem Co., 109 MI. App. at 257.

An expert’s opinion “has no probative force unless there is a

8The Frye-Reed test refers to the standard for establishing
the reliability of expert scientific opinions and is derived from
two cases, Frye v. United States, 293 F. 1013 (1923), and Reed v.
State, 283 M. 374 (1978). The test requires that before a
scientific opinion will be received at trial, the basis for that
opi ni on nust be generally accepted within the expert’s scientific
field. See Reed, 283 Ml. at 380-81.



- 8 -
sufficient basis upon which to support his conclusions.” N.B.S.,
Inc., 121 MJ. App. at 340 (quoting Worthington Constr. Corp. V.
Moore, 266 M. 19, 29 (1972)); see also Lynn MlLain, Maryland
Evidence 8§ 705.1 (1987) (“[i]f no adequate basis for the opinion is
shown, the opinion should not be admtted.”).

The trial court’s order stated:

The dispute turned on whether a sufficient
fact ual basis existed to support hi s
testinmony. . . . In the expert’s deposition,
it was discovered that there are no scientific
or professional standards to support his
conclusion, that the expert perfornmed no
scientific testing, the only testing done was
to flip over the corner of the mat with his
foot, he interviewed [appellant] for twenty to
thirty mnutes, he inspected [the grocery
store] for fifteen mnutes four and a half
years after the accident occurred, and the
mats inspected were made by a different
conpany than [appellee] used at the tinme of
the accident. Additionally, there is no |aw
nor regulation governing the particular
t hi ckness of floor mats. Based on the above
analysis of applicable facts and law, this
court grants the notion in l[imne and finds
the expert’'s testinony inadm ssible.

The trial court excluded Sober fromtestifying because his opinion
was | nappropriate and was not supported by a sufficient factua
basis, not because his nethodology had not yet gained genera
accept ance.

In her argunent that the court erred by excluding Sober,
appel lant first asserts that qualifying as an expert is not onerous
and direct knowl edge is not a requirenent. This contention is

undi sputed and, although appellee concedes that Sober is well
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qualified as a safety expert, it submts that Sober did not have a
sufficient factual basis to support his testinony. In response,
appellant’s brief reads, “an expert is not required to possess
direct personal know edge of a matter in order to express an
opinion and ‘conplaints about the manner in which the expert
derived and stated his opinion go to the weight to be given to his
testinmony rather than its admssibility.”” (quoting Bastian v.
Laffin, 54 Md. App. 703, 713 (1983)). Therefore, appellant asserts
that the court’s exclusion of Sober’s opinion because of an
insufficient factual basis should have gone to the weight of his
testinmony, not the adm ssibility.

We disagree with appellant’s reliance on Bastian, which
i nvolved an appraiser whose testinony included within it a
val uation of personal property froman estate. Appellant omtted
an instrunmental phrase fromthe above-quoted passage from Basti an.
The actual | anguage reads, “stated his opinion as to value.” See
id. at 713 (enphasis added). Thus, while an objection to an
expert’s valuation of property goes to the weight of the testinony,
Sober’s opinion is not renptely relative to a val ue anal ysi s.

Appel lant also cites Stickell v. Mayor and Cty Council, 252
Md. 464 (1969), for the proposition that attacks on the foundation
of an expert’s opinion are made to the weight of the opinion, not
its admssibility. The Court of Appeals in Stickell sinply stated

in a footnote that a property owner could nmake an opinion as to the
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val ue of his property without qualification as an expert. See id.
at 473 n.1. In fact, the Court held that the trial court did not
abuse its discretion by excluding the testinony of an appraiser
offered as an expert despite the potential that his extensive
know edge of real estate and intuitive approach may have provi ded
accurate results. See id. at 474-75. The Court concluded, “he was
unable to explain his results in terms of normal nethods of
appraisal, so that the trial court was justified in finding that
his testinony could have been of no assistance to the jury.” Id.

This rationale is analogous to the instant case, in which
appel l ant’ s expert had extensive knowl edge of safety standards and
regul ations, but limted his investigation to the testinony of an
interested party and a cursory analysis of the store and its
current carpets.® Appellant argues that appellee’s refusal during
di scovery to provide “scientific information” regarding the carpet
at issue prevented Sober from nmaking a conplete evaluation.
Specifically, appellant submts that appellee attenpted to conceal

the nature of the mats, and she points to an interrogatory answer

SAppel l ant also cites Mondawnin Corp. v. Kres, 258 M. 307
(1970), in which an expert was permtted, in a slip and fall case,
to testify that an accumul ation of water on the steps at issue nade
them slippery. The expert in Mondawm n Corp. inspected the steps
as well as examned their texture and conposition, and there
al ready was evidence indicating that water had accumul ated on the
st eps. See id. at 320-21. Therefore, Mndawrin Corp. 1is
di sti ngui shabl e because appellant’s expert, in the case sub judice,
based his opinion on the inferences made by appellant that the
carpet was turned up and a nore specul ati ve exam nation perforned
over four years after the accident.
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i n which appellee responded that it did not know the nane of the
mat s. This allegation is unfounded when appellee’s answer is
viewed in full:

The floormats in use were standard commerci al

grade floormats, which we believe to be

standard throughout the retail industry. W

do not know the brand nanme of the mats. This

information may be available from the vendor

who supplied the mats for the subject

| ocation, which is Mtworks. The mats were

| eased from Mat wor ks, who woul d deliver clean

mats to the store location and renove all

existing mats at the tine for inspection and

cleaning at their facility.
Appel I ee did not conceal information regarding the specifications
of the floormats. Instead, it referred appellant to the conpany
fromwhich the grocery store had obtained the mats. Appellant may
not bolster her expert’s analysis by claimng to have been
stonewal | ed during discovery.

The trial court did not err in determning that Sober’s
testinmony would not assist the jury's understanding of a fact in
i ssue because a juror’s common know edge sufficiently provides him
or her the ability to conprehend a slip and fall on a carpet.
Not abl y absent from Sober’s opinion were both statutory guidelines
requiring a certain weight or type carpet and scientific testing of
the actual carpet at issue. Wthout such information, there was no
foundati on upon which to admt his testinony that the carpet at

i ssue was inappropriate or dangerous.!® Keeping in mnd that the

Appel | ant argues that the court erroneously relied on the
(continued. . .)
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court had wide discretion in making this determnation, the trial

court did not abuse this discretion by excluding Sober’s testinony.

Il and 111

Appel l ant next argues that the trial court was clearly
erroneous in finding the facts insufficient to prove that appellee
had notice of the rubber mat’s condition. Appellee’ s know edge is
a crucial elenment of appellant’s claim Consequently, we also
shall address within this section appellant’s third assertion, that
she generated disputes of material fact and a need for credibility
determnations resulting in the court having abused its discretion
by granting summary judgnent to appellee. Essentially, appellant
argues that the court erred in granting appell ee summary judgnent.

In deciding a notion for summary judgnent, the court nust
det erm ne whet her a genuine dispute as to material facts exists and
whet her either party is entitled to judgnent as a matter of |aw
Tennant v. Shoppers Food Warehouse MD. Corp., 115 Md. App. 381, 386
(1997) (citations omtted). Furthernore, the disputed fact nust be
material, defined as “a fact that will alter the outcone of the

case dependi ng upon how the factfinder [sic] resolves the dispute

10¢, .. conti nued)
| ack of regulations governing the floor mats because the instant
case “is grounded in the common-law and all eges violation of the
tine tested notions of ordinary care and reasonabl e conduct by
[ appel | ee].” This argunent, however, wunderm nes appellant’s
opi nion that expert testinmony is necessary and would assist the

jury.
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over it.” Id. at 387 (quoting Bagwell v. Peninsula Reg’| Med

Ctr., 106 M. App. 470, 489 (1995), cert. denied, 341 M. 172
(1996)). Finally, “all disputes of fact, as well as all inferences
reasonably drawn from the evidence, nmust be resolved in favor of
t he non-noving party.” 1d. (citing Bagwell, 106 Mi. App. at 488).
Wen reviewing a trial court’s decision on a notion for summary
judgnment, an appellate court determnes whether there was
sufficient evidence to create a jury question. See Martin v. ADM
Part nership, 106 Mi. App. 652, 657 (1995), rev’'d on other grounds,
348 Md. 84 (1997). Therefore, the standard of our review is
whet her the court was legally correct. See Beatty v. Trail master
Prods., Inc., 330 Md. 726, 737 (1993).

Wth these principles in mnd, we turn to appellant’s
contention that the evidence was sufficient to create a jury
guestion regardi ng appell ee’s negligence.! Appellee is subject to
liability for a condition that causes harmon its property if the
“evi dence shows that a dangerous condition existed, that the owner
had actual or constructive know edge of it, and that that know edge

was gained in sufficient tine to give the owner the opportunity to

Qur analysis of whether there was a material dispute
concerning the negligence of appellee, as owner of the property
where appellant was injured, is dependent on appellant’s status at
the time of her fall. See Tennant, 115 MJ. App. at 387. Appellee
owed appellant the highest duty because appellant was a busi ness
invitee, “one invited or permtted to enter another’s property for
purposes related to the | andowner’s business.” 1d. at 388 (quoting
Casper v. Chas F. Smth & Son, Inc., 71 Md. App. 445, 457 (1987),
aff’d, 316 mMd. 573 (1989)).
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renmove it or to warn the invitee.” Keene v. Arlan’s Dep’'t Store of
Baltinmore, Inc., 35 Md. App. 250, 256 (1977).

Appel l ant asserts that a dispute existed pertaining to the
cause of her fall. First, appellant alleges she never departed
from her testinony that “she was tripped by [appellee’ s] mat,”
despite appellee’s reliance on her testinony that the cause of her
fall was uncertain. Appellant stated in her deposition, “l slipped
on that carpet, rug, and the end of the carpet, evidently | knocked
that up or it was already up and ny shoes or sonething went under
it. That is the only thing I know” In addition, according to
appel l ant, appellee believed sone factor other than the carpet
caused the fall, and this discrepancy created a factual dispute.
We are not convinced that appellant generated a di spute of materi al
fact over the existence of a dangerous condition. W shall assune,
however, that the material dispute exists because, in this case,
the propriety of the court’s grant of the notion for summary
j udgnent depends upon appel |l ee’s knowl edge of the condition.

Appel | ant argues that she denonstrated a genui ne dispute of
material fact as to appellee’ s exercise of reasonable care. She
all eges that appellee’ s enployees swept the produce area too
infrequently to prevent accidents such as hers. In addition,
appel lant questions the validity of the sweep |ogs appellee
mai nt ai ns because two different versions were submtted, one that

was conpleted only until the tine of the accident and anot her that
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contained entries for the entire day and eveni ng. According to
appel l ee’s safety supervisor, Robert Thacker, an enployee, Ellis
Woods, finished sweeping the produce area imediately prior to
appel l ant’ s acci dent. The initials in the sweep |og, however,
denonstrate that “AW” rather than “EW” swept the area at 11:15
a.m and again at 12:00 p.m Al t hough Thacker incorrectly
identified the enpl oyee, the | og establishes that sonmeone swept the
floor approximately fifty mnutes before the accident and possibly
i medi ately before, assuming that the accident occurred at 12:05
p.m, as indicated in the incident report.'? Despite appellant’s
guestioning of the authenticity of the sweep log, the log was
conpleted for the previous day, Novenber 20, 1993, and appears to
be part of the normal job reginment for appellee’ s enpl oyees.

Even if there was uncertainty surrounding the tine that
el apsed between the last produce area sweep and appellant’s
accident, the court was legally correct in granting sunmary
judgnment. Assum ng the carpet was turned up, appellant failed to
present evidence either that appellee had actual or constructive
knowl edge of the carpet or that the know edge was gained in
sufficient tinme for appellee’ s enployees to have the opportunity to
renmove it or to warn appellant or other shoppers. | f appel | ant

presented evidence that soneone saw the carpet turned up at sone

2Appel lant’s contention that the accident occurred between
10: 30 and 11: 00 a.m is unavailing considering that the sweep | og
al so contains entries for 10:00 and 10: 46 a. m
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time prior to the accident, the entries in the sweep | og may have
beconme an issue and created a question for the jury. The grocery
store “is not an insurer of the safety of [its] customers,” Moul den
v. G eenbelt Consunmer Servs., Inc., 239 M. 229, 232 (1965), and
“it would be unreasonable to hold that it is [its] duty to conduct
a continuous inspection tour of the store.” 1d. at 233.

Appel lant relies on Gast, Inc. v. Kitchner, 247 M. 677
(1967), for the proposition that a factual dispute may be created
regardl ess of whether the carpet was known, prior to the accident,
to be in a dangerous position. 1In Gast, the plaintiff slipped and
fell on ice that devel oped outside the defendant’s store when the
def endant shovel ed snow from a wal kway that went directly under a
dr ai nage spout. The plaintiff, however, did not observe the ice
and did not know it caused her fall until feeling the ice when she
fell to the pavenent. In concluding that the defendant’s
negligence was a jury question, the Court of Appeals relied on the
def endant’ s actual know edge of the drainage condition and, given
the weather at the tinme, constructive know edge that ice would

form See id. at 685. Gast is distinguishable in tw respects.

First, the danger —the ice — clearly was present before the
plaintiff fell, unlike the instant case in which it is uncertain
for what period, if at all, the carpet was turned up prior to the
fall. Second, it is nore speculative to charge appellee wth

constructive know edge of a hazard which may or may not have
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exi sted and whi ch appel | ee, even through the exercise of reasonabl e
care, may not have been capabl e of preventing.

Appel l ant further relies on Nalee, Inc. v. Jacobs, 228 Ml. 525
(1962), where a bench in a hotel collapsed, injuring the two people
sitting on it. The Court of Appeals affirnmed that the hotel’s
negl i gence was a question for the jury because the bench was used
in an expected fashion and the evidence supported a finding that
the hotel breached its duty to provide safe equi pnment and mnake
proper inspections of such equipnment. See id. at 530. Appellant
attenpts to anal ogi ze the bench from Nalee to the carpets in the
case sub judice. This conparison is unconvincing considering that
appel | ee’ s enpl oyees periodically had swept the produce area and,
ot her than specul ation, there was no evidence to corroborate that
the mats were unsafe.?!3

Appel | ee contends that the instant case is analogous to
Moul den v. G eenbelt Consuner Services, supra. We agr ee. In
Moul den, a wonman in a grocery store slipped on a nashed green bean
and injured her back while wal king along an aisle |looking at a

display. The Court of Appeals affirnmed the trial court’s grant of

BAppel | ant’ s expert opined that appellee’'s floor mats created
a tripping hazard that could have been avoi ded by using heavy duty
mats or no mats at all. As discussed above, however, the court
properly excluded his testinony based on Rule 5-702 because a
factual basis for such an opinion was absent. Therefore, while we
shal | consider the alleged danger the turned-up carpet presented,
we decline to consider the argunent that appellee created the
danger through its use of patently unsafe mats.
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a directed verdict in favor of the grocery store on the basis that
the plaintiff failed to establish a prinma facie case of negligence.
See Mul den, 239 M. at 231. Al though the trial judge nust
interpret all natural and legitimate inferences in the plaintiff’s
favor,

where the plaintiff has not shown by any

evidence that the injuries sustained by him

were a direct consequence of negligence on the

part of the defendant, and there is no

rational ground upon which a verdict for the

plaintiff could be based, the trial judge

should direct a verdict in favor of the

def endant .
ld. at 232 (citing Raws v. Hochschild, Kohn & Co., 207 M. 113,
122 (1955)). The Court concluded that the plaintiff failed to
denonstrate that the store owner created the dangerous condition,
or had actual or constructive know edge of it, and summari zed:

There being no evidence as to how long the

bean had been on the floor, and it being

possible that another custonmer nmay have

dropped it just before appellant stepped on

it, any finding by a jury that the enpl oyees

of the store saw the bean or should have seen

it in tinme to renove it or warn appellant

would rest on pure conjecture and not on

reasonabl e i nference.
ld. at 233 (citation omtted). Equally, there was no evidence in
the instant case as to how |l ong the carpet had been turned up and
al l egations of know edge of the condition on the part of appellee
are nerely specul ati on and conjecture.

Also of relevance is the Court of Appeals’s decision in

Lexi ngton Market Auth. v. Zappala, 233 M. 444 (1964), wherein a
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custoner sued a parking garage operator for injuries sustained when
the plaintiff slipped and fell on a spot of oil or grease in the
par ki ng garage as she returned to her car. The Court reversed a
jury verdict in the plaintiff’s favor and entered judgnent for the
def endant because the plaintiff did not neet her burden of proof
“that the condition was caused by the proprietor or its enpl oyees,
or that there was actual notice of the condition.” |[|d. at 446.
Al t hough the operator should anticipate that oil or grease may |eak
occasionally fromvehicles, he is not an insurer and “we think it
woul d be unreasonable to hold that it is his duty to continuously
i nspect and sand down any and all |eakage as soon as it occurs,
even if we assune that periodic inspections are necessary.” |d.
In the instant case, w thout appellant having presented evi dence of
appellee’s actual or constructive know edge of the dangerous
condition, it wuwuld not be reasonable to require appellee
constantly to inspect the produce section and fix the floor mats
each time a corner becones m splaced or turned up.

The only evidence appel |l ant presented that was not conjecture
was that she fell on the carpet. Wether the carpet was turned up
prior to her fall and if so, the length of tinme it was turned up,
were matters of nere specul ation. Even if we assune that the
carpet was turned up, we also would have to assune that appellee
had actual or constructive know edge of the carpet’s condition in

order for there to be a dispute of material fact. Absent evidence
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of appellee’s knowl edge of the condition, the court was legally
correct in granting summary judgnent to appellee. See Mul den, 239
Md. at 232 (“A nere surmse that there nay have been negligence

will not justify the court in permtting the case to go to the

jury”).

IV

Appellant’s final contention is that the court’s ruling
deprived her of the right to a jury trial. As support for this
argunment, appellant asserts that the trial court actually
recogni zed a dispute but “found in conclusory fashion” that summary
j udgnment was proper because her expert’s testinony was
i nadm ssible. The court’s order reads, “[Appellant’s] case rests
upon the turned up floor mat being the cause of the fall and that
[ appel | ee] is negligent because [it] failed to take reasonabl e care
to protect [appellant] fromthe floor mat. The dispute turns on
whet her [appellee] had notice of the condition.” W do not
interpret the court’s use of “dispute” as referring to the creation
of a material dispute in the sunmary judgnent context. |nstead,
the court appeared to wuse “dispute” to express that the
continuation of appellant’s suit depended on whet her appell ee knew

of the condition. As we stated previously, appellant was unabl e

YAs support for her argunent that a material dispute existed,
appel l ant cites cases in which circunstantial evidence sufficiently
(continued. . .)
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to present sufficient evidence of appellee’s know edge of the
al | eged dangerous condition, and the court did not err in granting
summary judgnent. Therefore, because the court’s grant of summary
j udgnent was proper, it did not interfere with appellant’s right to
a trial by jury. See generally Frush v. Brooks, 204 M. 315
(1954).

JUDGMENT OF THE CIRCU T COURT
FOR PRI NCE CGEORGE' S COUNTY
AFFI RVED.

COSTS TO BE PAI D BY APPELLANT.

¥4(...continued)

generated a jury question. Two of the cases involve a proxinate
cause di scussion, which is not determnative of the instant appeal.
See Suburban Trust Co. v. Waller, 44 Ml. App. 335 (1979); Sun Cab
Co. v. Reustle, 172 M. 494 (1937). The final case cited by
appellant holds that the trial court makes the initial
determ nation on the strength and genui neness of circunstantia
evidence. Short v. Wells, 249 MJ. 491, 495-96 (1968). Unlike the
case, sub judice, only when the court determnes that the inference
of negligence is nore probable than not is a jury question created.
See id. Appellant, therefore, is mstaken in her contention that
circunmstantial evidence in this case requires subm ssion of the
negl i gence issue to the jury.



