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Janes Henry McGaw, appellant, instituted suit in the Crcuit
Court for Baltinore Cty against Loyola Ford, Inc. (hereinafter,
the “dealer” or “Loyola Ford”), appellee, and Chrysler Credit
Corporation (“Chrysler Credit”).!? The <clains arose from
appel l ant’ s purchase in Decenber 1994 of a 1994 Ford Thunderbird,
and his subsequent trade of that vehicle, in May 1995, for a 1995
Ford Taurus SHO In particular, appellant alleged clains for usury,
in violation of Miryland's Retail Install ment Sales Act
(hereinafter, the “RISA"), M. Code (1975, 1990 Repl. Vol., 1994
Cum Supp.), 88 12-609(a), (g) of the Comrercial Law Article
(“C.L."), intentional m srepresentation, and unfair and deceptive
trade practices, in violation of Maryland s Consuner Protection
Act, Ml. Code (1975, 1990 Repl. Vol., 1994 Cum Supp.), C L. 8§ 13-
301 et seq. (hereinafter, the “CPA” or the “Act”). After the
circuit court granted Loyola Ford s notion for summary judgment,
appellant tinely noted his appeal. He presents several issues for
our review, which we have refornul ated:

| . Did the circuit court err in granting sunmmary

judgnent as to appellant’s claim of unfair and
deceptive trade practices, in violation of the CPA?

1. Did the circuit court err in granting sunmary

judgment as to appellant’s common law claim for

intentional m srepresentation?

I1l. Did the circuit court err in granting sumary
judgnent as to appellant’s usury clainms under the

IChrysler Credit is not a party to this appeal.



RI SA?
We answer the first two questions in the negative. As to the
third question, for the reasons set forth in Section Il (B), we
shall, in part, vacate the entry of summary judgnment as to Count

1, and remand for further proceedings. See MI. Rule 8-604.

Factual Summary

On Decenber 27, 1994, appellant purchased a new 1994 Ford
Thunderbird autonobile from Loyola Ford. On the sane date, he
entered into a retail installnment contract, by which the vehicle
was financed at a rate of 16.88% per annum over a period of five
years. In the weeks followi ng the purchase, MG aw experienced a
variety of difficulties with the car, including a faulty brake
rotor, a defective light bulb, a squeaky w ndow, and shaking of the
steering wheel when the car was driven at |ow speeds. Because
appellant was “very unhappy” wth the performance of the
Thunder bi rd, he brought the vehicle back to Loyola Ford for repairs
on several occasions. Appellant advised the dealer that “[he] was
considering legal action under Maryland’s ‘lenmon’ laws.” He did
not pursue his “lenmon |aw’ claim however. | nst ead, appel | ant
chose to replace the Thunderbird with a 1995 Taurus SHO The
dealer’s actions with respect to the Taurus are the focus of
appel l ant’ s appeal .

On Septenber 17, 1996, appellant filed a two-count conpl ai nt



agai nst Loyola Ford, arising fromhis purchase of the Taurus. In
Count 1, appellant alleged that Loyola Ford engaged in unfair and
deceptive trade practices, in violation of C L. 813-301. The claim
was based on Loyola Ford s alleged m srepresentation on the buyer’s
order that the Taurus was “new,” and its assertion that the Taurus
had “the nost outstanding value . . . in the dealership; every
consideration in pricing and/or trade in all owance has been given
to reduce the settlenent price to its lowest”. Count Il alleged
that the interest rate charged with respect to the financing of the
Taurus was usurious, in violation of C.L. 8 12-609(a). Appellant
sought damages of $24, 288. 68.

On July 24, 1997, follow ng the close of discovery on July 7,
1997, appellant anmended his conplaint to add Count |11, which set
forth a claimfor intentional msrepresentation. Thereafter, on
August 25, 1997, appellee noved for summary judgnent. On Cctober
7, 1997, one nonth before the scheduled trial date, and shortly
before the summary judgnment hearing, appellant filed a Second
Amended Conpl ai nt, supplenenting his usury claim He alleged that
Loyola Ford violated C. L. 8 12-609(g) when it failed to disclose a
“secret profit” that it realized when it assigned the retail

install ment contract to Chrysler Credit.?

2Appel I ee vigorously protested the belated filing of the
Second Anended Conplaint in a notion to strike filed on Cctober
16, 1997. Although appellee did not file another summary
judgnent notion, the dealer briefly addressed appellant’s new
claimin a reply menorandum filed in support of its pending
(continued. . .)



Sone of the information obtained during discovery was
presented to the court in support of appellee’ s summary judgnent
motion. The discovery, which included a deposition of appell ant
and docunents relevant to the transactions, is pertinent here.

At his deposition, appellant testified that, during one of his
visits to Loyola Ford regarding the problens he experienced with
the Thunderbird, he noticed the Taurus on the |ot. Appel | ant
decided to trade the Thunderbird for a different car, and expressed
interest in the Taurus to Tony Smith, a Loyola Ford sal esperson.
According to appellant, Smth told himthat Loyola Ford “had a good
deal” on the Taurus. Smth also described the Taurus as a “top of
the line car,” which appellant took to nmean that the car was
“l oaded” with extra features. The Taurus was equi pped with several
optional itens, including a sunroof, conpact disc player, |eather
seating, keyless entry, power seats, air conditioning, and paint
and fabric protection. Appellant acconpanied Smth on a test drive
of the vehicle. Wen Smth drove the Taurus, appellant rode in the
back seat, and he never | ooked to see how many nmiles were on the
car.

On May 25, 1995, appellant decided to purchase the 1995
Taur us. Accordingly, he signed a “Buyer’s Oder” form that
i ndicated a “base price” for the vehicle of $28, 866.00, and a total

price of $34,615.00, including options, delivery charge, taxes, and

2(...continued)
summary judgnent notion.



title service. Additionally, the docunent reflected an “all owance
for trade in” of the Thunderbird of $17,825.00, l|less the sane
anount as the “bal ance ow ng” for that vehicle. The buyer’s order
al so indicated that MG aw woul d pay a $3, 000. 00 down-paynent and
receive a $1,500.00 “Ford Rebate.” After the down paynent and the
rebate, the docunent reflected a total balance due of $30, 115. 00.

The May 25 buyer’s order al so provided a box for the dealer to
i ndi cate whether the vehicle was “new,” “used,” or a “deno.”
Loyol a Ford checked the box denoting that the vehicle was “new.”
The form also provided a space adjacent to the box on which to
wite the specific mleage of the vehicle. Inmmediately under the
word “m | eage”, Loyola Ford wote the follow ng: “(6161K)”

In addition, the buyer’s order form contained a paragraph
di sclosing the dealer’s policy regarding the sale of denonstrator
vehicles. It stated:

A denonstrator is the nost outstanding value that we sell

in the deal ership; Every consideration in pricing and/or

trade all owance has been given to reduce the settl enent

price toits | owest. However, every denonstrator sold may

have paint touch-up, nouldings dented, an upholstery

tear, wheel covers chi pped, or other conditions

considered visible at the tine of sale. It is the policy

of this dealership that no adjustnents be made after the

sale and after delivery, unless specifically stated on

our sales contract. A squeak or touch up or nechani cal

adjustnent will be nmade free of charge only within 10

wor ki ng days of delivery date.

Appel lant testified at his deposition that he read the May 25
buyer’s order, including the preprinted portion of the form

Moreover, he conceded that Smth told him the Taurus was a



denonstrator vehicle. Further, appellant testified that he
understood the phrase “denonstrator vehicle” to nmean a car that
“had been used” by enpl oyees of the dealership to “drive back and
forth to hone.” The followi ng portion of appellant’s deposition
testinony is rel evant:

APPELLEE' S COUNSEL: Before you signed the contract of

sale on the Taurus, did anyone actually say to you that

t he Taurus was new?

APPELLANT: The ‘957

APPELLEE’ S COUNSEL: Un- huh.

APPELLANT: No, nobody told nme it was new.

APPELLEE'S COUNSEL: In fact, they told you it was a
denonstrator, correct?

APPELLANT: Yes.

APPELLEE'S COUNSEL: Did you read this buyer’s order
referring to the My 25, 1995 buyer’'s order before
signing it, M. MGaw?

APPELLANT: Yes, | did.
APPELLEE' S COUNSEL: Did you read everything on it?
APPELLANT: Yes. Al nost everything.

APPELLEE' S COUNSEL.: Did you read the preprinted
i nformati on? Do you understand what | nean?

APPELLANT: No, | don’t.

APPELLEE S COUNSEL: There is a lot of preprinted text on
t he buyer’s order, not sonmething that the sal esperson
woul d have inserted in, but that would be on the docunent
before witing it up for a particular custoner. Do you
under st and what |’ m aski ng now?



APPELLANT: Yes.

APPELLEE S COUNSEL: And at the time that you signed this
docunment on May 25'", 1995, you understood that the car
had 6,161 mles on it; is that right?

APPELLANT: At the tinme | purchased it?

APPELLEE S COUNSEL: At the time you signed this docunent,
t he buyer’s order, on May 25'" 19957

APPELLANT: Yes.

The next day, May 26, 1995, appellant entered into a retai
install ment sales contract wth Loyola Ford for the financing of
t he Taurus, by which he prom sed to pay $31, 335.00 over 60 nonths,
with interest charged at the rate of 16. 75% per annum Thus, the
total obligation under the contract, including the finance charge,
was $46, 797.60. Loyola Ford arranged financing for the purchase
through Chrysler Credit. A settlenent sheet provided to appellant
from Loyola Ford during discovery indicated that Chrysler’s “APR
buy rate” was 9.85% although the retail installnment contract
provi ded that appellant was charged the rate of 16.75%

Apparently, appellant failed to pay the $3,000. 00 down- paynent
reflected in the May 25 buyer’s order. Consequently, on May 29,
1995, appellant signed a second buyer’s order form but not another
financing agreenent. Unlike the May 25 buyer’s order form the box
| abel ed “denp” was checked on the May 29 buyer’s order form rather
than the box | abeling the vehicle as “new.” The notation “(6161K)”
appeared next to the “denp” box to indicate the car’s mleage. In

addition, a “face up” sheet signed by appellant on May 29 indi cated



that the Taurus was a “deno.”

The second buyer’s order formcontained a slightly different
price calculation than the form prepared on May 25. The new form
reflected a net trade-in allowance of $1000 for the 1994
Thunder bi r d. That anmount resulted from the dealer’s gross
al l owance for that vehicle of $18,825.00, ninus the outstanding
| oan bal ance of $17, 825. 00. Al though the space on the form
| abel l ed “Base Price” was |eft blank, the docunment reflected a
total purchase price, including options, delivery charge, and
t axes, of $33,615.00. After crediting appellant with the $1, 500. 00
“Ford Rebate” and the $1,000 net trade-in allowance, the document
showed a bal ance due of $31, 115.3

The Thunderbird, which the deal er accepted for the trade, had
| ost significant val ue between Decenber 1994 and May 1995. Loyol a
Ford estimated the “cash value” of the Thunderbird at $12, 500. 00,
but gave appellant a gross trade-in all owance of $18, 825.00. The
deal er accounted for the difference between the “cash value” and

the gross trade-in allowance by adjusting the base price of the

3The record does not explain why the total anount financed
in the May 26, 1995, retail installnent sales contract is $220.00
nmore than the total balance listed in the May 29 buyer’s order.
Neverthel ess, the May 26 retail installnment sales contract
reflects the downpaynent terns described in the May 29 buyer’s
order, not the May 25 buyer’s order, i.e., a $1,500.00 Ford
Rebate and the $1,000.00 net trade-in allowance. As noted, a new
retail installnment sales contract was not executed subsequent to
the May 29 buyer’s order. Furthernore, for reasons that are not
entirely clear, appellant considers the May 25 buyer’s order, not
the one conpleted on May 29, as “The contract of sale of the
Taurus.”



vehicle; the dealer increased the base price of the vehicle by
$6, 325. 00, representing the amount of the “over-all owance” for the
trade.

Both the May 25 and May 29 buyer’s order fornms contained a
“Purchase Price Carification,” which advised appellant of a
possi bl e adjustnent of the base price of the vehicle in connection
with a vehicle trade-in. 1In fact, the buyer’s forns include two
such statenents, with alnost identical |anguage: First, the forns
indicate that “the actual sales price may be higher than the
advertised price due to an adjustnent for trade in allowance or
rebate.” Second, the forns state that “the actual sales price my
be hi gher due to an adjustnent for trade in allowance or rebate.”
MG aw s signhature appears under each statenent on both forns.

During his deposition, appellee’ s counsel questioned MG aw
about the trade-in arrangenent. MG aw acknow edged that he thought
the trade-in was worth less than the dealer “gave” him The
follow ng colloquy is rel evant:

APPELLEE' S COUNSEL: You didn’'t know the value of the
Thunderbird at the tinme you traded it in, did you?

APPELLANT: Yes.

APPELLEE' S COUNSEL: You did know?

APPELLANT: Yes, | did.

APPELLEE' S COUNSEL: What did you think the val ue was?
APPELLANT: What did | think the value was?

APPELLEE s COUNSEL: O the Thunderbird when you traded it in?



APPELLANT: | think it should have been |ess than what they
charged ne, what they gave nme for it.

APPELLEE S COUNSEL: You thought that it was worth | ess
t han what they gave you for it?

APPELLANT: Yes.

APPELLEE S COUNSEL: Wiy do you think they gave you nore
t han what you thought it was worth?

APPELLANT: | don’t know why.

APPELLEE'S COUNSEL: Did you understand that the high
value of the trade-in raised the price of the vehicle?

APPELLANT: Yes.

On Qctober 27, 1997, the court held a hearing on appellee’s
nmotion for summary judgnent, and granted Loyola Ford’ s notion as to
all counts. Regarding the dealer’s alleged failure to disclose the
profit derived fromthe assignnment of the retail installnment sales
contract, the court determned that the RI SA does not provide a
private civil renmedy for a violation of CL. 8§ 12-609(g).
Moreover, the court agreed with appellee that the maxi nrum al | owabl e
interest rate for the financing transaction is governed by C. L. §
12-609(f), which permts an interest rate of up to 24% Finally,
the court rejected appellant’s contention that Loyola Ford' s
representations on the buyer’s order formwere actionabl e under the
CPA or at common |aw. After the court denied appellant’s notion to
alter or anmend, MG aw tinely noted this appeal.

W will include additional facts in our discussion.
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St andard of Revi ew

Maryl and Rule 2-501 provides that a trial court may grant a
motion for summary judgnent only if there is no genuine issue of
material fact and the noving party is entitled to judgnent as a
matter of law. Southland Corp. v. Giffith, 332 M. 704, 712
(1993); Beatty v. Trailmaster Prods., Inc., 330 M. 726, 737
(1993); Bits “N Bytes Conputer Supplies, Inc. v. Chesapeake &
Potomac Tel. Co., 97 Md. App. 557, 580-81 (1993), cert. denied, 333
Md. 385 (1994); Seaboard Sur. Co. v. Richard F. Kline, Inc., 91 M.
App. 236, 242-45 (1992). Sunmary judgnent is not foreclosed if a
di spute exists as to a fact that is not material to the outcone of
the case. Scroggins v. Dahne, 335 M. 688, 690-91 (1994). A
material fact is one that will “sonmehow affect the outcone of the
case.” King v. Bankerd, 303 Md. 98, 111 (1985). In resolving the
notion, the court nust construe the facts, and all inferences
reasonably drawn fromthose facts, in the |ight nost favorable to
the non-noving party. Dobbins v. Wshington Suburban Sanitary
Comm, 338 Md. 341, 345 (1995); King, 303 MJI. at 110-11; Tennant V.
Shoppers Food Warehouse MI. Corp.; 115 Ml. App. 381, 387 (1997).
A party’'s nmere formal denials of conclusory allegations are not
sufficient to prevent summary judgnent, however. Tennant, 115 M.
App. at 386-87; Seaboard Sur., 91 Ml. App. at 243.

In the absence of a genuine dispute as to material fact, the

appel l ate court nust determ ne whether the trial court nade the

11



correct |egal decision. Beatty, 330 Mi. at 737; see also Heat &
Power Corp. v. Air Prods. & Chens., Inc., 320 Md. 584, 591 (1990);
King, 303 Md. at 111. Odinarily, we will review a trial court’s
deci sion granting summary judgnent “only on the grounds relied upon
by the trial court.” Blades v. Wods, 338 Ml. 475, 478 (1995); see
Hof frran v. United Iron and Metal Co., Inc., 108 Md. App. 117, 132-

33 (1996).

D scussi on*

|. Unfair and Deceptive Trade Practices

Appel l ant contends that the trial court erred in granting
summary judgnent as to Count |, alleging unfair and deceptive trade
practices in violation of the CPA Specifically, appellant
conplains that the buyer’'s order of My 25, 1995 falsely
represented the Taurus as “new,” although it actually had 6,161
mles onit, in violation of C L. 8§ 13-301(1), (2), (3), and (9).
McG aw al so contends that the dealer violated C. L. § 13-301(1),
(2), (3), (6),° and (9) by including in the buyer’'s order a false
representation that “[a] denonstrator is the nost outstanding val ue

that we sell in the dealership; Every consideration in pricing

‘W note that appellee has noved for sanctions, pursuant to
Md. Rul e 8-501(n), because appellant included in the record
extract nenoranda of |aw presented to the trial court. W
decline to inpose the requested sanctions.

°I'n his brief, appellant cited C.L. §8 13-301(5), but he
gquotes from C L. 813-301(6).
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and/or trade allowance has been given to reduce the settlenent
price to its |lowest.”®

Further, appellant argues to us that the dealer’s “nost
significant” m srepresentation was its failure to informhimthat
Loyol a Ford received $4, 780.00 when it assigned appellant’s retai
install ment sales contract to Chrysler Credit. In his Second
Amended Conpl ai nt, however, appellant asserted the “secret profit”

argunent only in connection with the usury claimin Count Il; the

8l n addition, appellant asserts in a footnote of his opening
brief that “[t]he actual interest rate charged by the terns of
the [retail installnment] contract was 17.07% This is also a
viol ati on of Consuner Protection Law.” Appellant’s brief does
not explain the basis for his assertion, nor what part of the
consuner protection | aw appellee allegedly transgressed. Loyola
Ford explains that the first paynent on the retail installnent
contract was not due until July 10, 1995, which was fifteen days
| onger than the typical thirty-day installnent period. According
to appellee, interest on the additional fifteen day period was
calculated at a rate of 16. 75% per annum and anortized over the
sixty nonth period of the contract.

In his reply brief, appellant asserts that Loyola Ford's
calculation violated C. L. 812-611(c), “which does not permt
install ments of nore than one nonth,” and C L. 812-609, “which
permts the charging of sinple interest rate charges —not
conpoundi ng.” Appellant still does not explain why the rate
charged was equivalent to 17.07% Moreover, appellee has had no
opportunity to respond to appellant’s argunent, laid out for the
first time in his reply brief.

Maryl and Rul e 8-504(a)(5) provides that a brief shal
contain an “[a]rgunment in support of the party s position.”
Failure to articulate an argunent in an opening brief constitutes
a wai ver of that issue. See Health Servs. Cost Review Commin v.
Lut heran Hosp., 298 M. 651, 664 (1984); Conaway v. State, 108
Ml. App. 475, 484-85, cert. denied, 342 Mi. 472 (1996)); see also
Federal Land Bank of Baltinore, Inc. v. Esham 43 M. App. 446,
457-58 (1979); GAl Audio of New York v. Col unbia Broadcasting
System Inc., 27 Ml. App. 172, 183 (1975).

13



claim was not asserted as part of the deceptive trade practices
claim under the CPA or as a comon law intentional
m srepresentation. Thus, when the trial court considered the
summary judgnent notion, the “secret profit” issue was relevant
only to appellant’s claim for wusury. Therefore, we wll only
address appellant’s contention in the context of that claim See
M. Rule 8-131(a).

Appel l ee asserts that sunmmary judgnent was appropriate
because, as a matter of law, appellant was required to prove
“actual deception resulting in actual injury,” and appellant was
not “actually deceived.” Appel l ee points out that appellant
admtted under oath that he was told, before signing the first
buyer’s order, that the Taurus was a denonstrator vehicle, and that
it had been driven 6,100 mles. Moreover, both buyer’s order forns
expressly noted the vehicle’s nmleage at “6161K.”~ Furt her,
appel | ee contends that Loyola Ford' s statenents about the val ue of
a denonstrator vehicle, and the “consideration in pricing,” were
merely “general commendations” that are not actionable under
Maryl and | aw.

The Legislature enacted the CPA in 1973 because of “nounting
concern over the increase of deceptive practices in connection with
sal es of nerchandi se, real property, and services and the extension

of credit.” C. L. 813-102(a). See Hartford Acc. and Indem Co. v.

Scarl ett Harbor Associates, Ltd., 109 Md. App. 217, 241 (1996),
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aff'd, 346 M. 122 (1997). The Ceneral Assenbly recognized that
“existing laws [protecting consuners were] inadequate, poorly
coordi nated and not w dely known or adequately enforced.” C L. 813-
102(a)(2). Accordingly, the Legislature determned to “take strong
protective and preventive steps to investigate unlawful consuner
practices, to assist the public in obtaining relief from these
practices, and to prevent these practices from occurring in
Maryl and.” C L. 813-102(b)(3). To effectuate the Act’s purpose of
“set[ting] certain mninmstatew de standards for the protection
of consuners across the State,” C. L. 813-102(b)(1), it is
liberally “construed and applied....” C. L. § 13-105.

The Division of Consunmer Protection (the “Division”) is
aut horized to enforce the CPA. C L. 813-201; see C. L. § 13-401
through C. L. § 13-406. The Act al so subjects violators to crim nal
prosecution. C L. 813-411. In addition, a person aggrieved by a
violation of the CPA may initiate a private cause of action for
damages. C. L. 8§ 13-408 provides, in pertinent part:

(a) Actions authorized. --- In addition to any action by

the Dvision or Attorney Ceneral authorized by this title

and any other action otherw se authorized by l|law, any

person may bring an action to recover for injury or |oss

sustained by himas the result of a practice prohibited

by this title.
(Enphasi s added).

Maryl and cases interpreting C. L. 813-408(a) have nmade it clear

that there is a “bright line distinction” between the public

enf orcenment provisions of the CPA and the private cause of action
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described in C L. 813-408. In an action brought by a private
party, the claimant may only recover damages for actual injury or
loss. In Gtaramanis, 328 Mi. 142, the Court of Appeal s expl ai ned:

In a public enforcenent proceeding ‘[a]ny practice
prohibited by this title is a violation ... whether or
not any consumer in fact has been m sled, deceived, or
damaged as a result of that practice.’” 813-302. In
contrast, a private enforcenent proceeding pursuant to §
13-408(a) expressly only permts a consunmer ‘to recover
for injury or loss sustained by himas the result of a
practice prohibited by this title.” 8 13-408(a). Section
13-408(a), therefore, requires an aggrieved consuner to
establish the nature of the actual injury or loss that he
or she has allegedly sustained as a result of the
prohi bited practice.

|d. at 152; see also Morris v. OGsnose Wod Preserving, 340 Md. 519,
538 n. 10 (1995); CGolt v. Phillips, 308 Ml. 1, 12 (1986)(stating
that, “in determ ning the damages due the consuner, we nust | ook
only to his actual loss or injury caused by the unfair or deceptive
trade practices”).
We focus here on 8§ 13-301 of the CPA It provides, in
pertinent part:
Unfair or deceptive trade practices include any:
(1) False, falsely disparaging, or msleading oral
or witten statenment, visual description, or other
representation of any kind which has the capacity,

tendency, or effect of deceiving or m sl eadi ng custoners;

(2) Representation that:

* * %

(rit) Det eri or at ed, al tered, recondi ti oned,
recl ai med, or secondhand consuner goods are original or
new, or

* * %

16



(3) Failure to state a material fact if the failure
decei ves or tends to deceive;

* * %

(6) False or msleading representation of fact which
concer ns:

(1) The reason for or the existence or anount of a
price reduction;

(9) Decepti on, fraud, fal se prem se,
m srepresentati on, or knowi ng conceal nent, suppression,
or om ssion of any material fact with the intent that a
consuner rely on the sane in connection wth:

(i) The pronotion or sale of any consunmer goods,
consuner realty, or consuner service...

A msrepresentation falls within the scope of C L. § 13-301(1)
if it is “false” or “msleading” and it has “the capacity,
tendency, or effect of deceiving or m sleading” consuners. See
Hartford, 109 Md. App. at 217. C L. 813-301(2)(iii) prohibits a
representation that “[d]eteriorated, altered, reconditioned,
recl ai med, or secondhand consuner goods are original or new” C.L
813-301(3) proscribes the “[f]Jailure to state a material fact if
the failure deceives or tends to deceive.” C L. 813-301(9) nakes it
illegal to pronote the sale of a consunmer good using “[d]eception,
fraud, false pretense, m srepresentation, or know ng conceal nent,
suppression, or omssion of any material fact wth the intent that
a consuner rely on the sane....” Wth respect to the fact that the

Taurus was a denonstrator vehicle, it is abundantly clear that
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appel l ant was neither deceived nor msled, notwthstanding the
dealer’s indication on the first buyer’s order form that the
aut onobi | e was new.

Consuner Protection Division v. Luskin’s, Inc., 120 M. App.
1, cert. granted, 350 Md. 280 (1998), is helpful in analyzing C L.
8§ 13-301. In that case, we reviewed the neaning of an “unfair or
deceptive trade practice” under C L. 88 13-301(1), (3), and (9).
The «circuit court had reversed the Divison's determ nation that
Luskin's violated the CPA when it advertised “Free Airfare For Two”
to various vacation destinations for custoners who purchased itens
fromLuskin's. 1d. at 6. Before this Court, Luskin' s argued that
the Division should have applied the test currently used by the
Federal Trade Comm ssion (“FTC') in evaluating the neaning of
“unfair or deceptive trade practices,” because C L. 813-105
instructs that “due consideration and weight [nust] be given to the
interpretations of 85(a)(1) of the Federal Trade Comm ssion Act by
t he Federal Trade Comm ssion and the federal courts.” The FTC has
traditionally eval uated all egedly deceptive trade practices using
a “total inpression” test, in which a representation is “judged by
viewing it as a whole, wthout enphasizing isolated words or
phrases apart fromtheir context.” Id. at 27 (citations omtted).

Prior to 1983, the FTC nmade this determ nation fromthe point
of view of an ordinary, unsophisticated consuner. Id. In a policy

statenent delivered to Congress in 1983, the FTC unveiled its
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intention to evaluate the deceptiveness of trade practices fromthe
point of view of a reasonable consuner. The effect of the change
was to nmake it nore difficult to prove a “deceptive” trade
practice, because the new standard “require[d] not only a
representation or omssion that is likely to mslead, but also
that: (1) the practice is likely to mslead the consunmer who is
acting reasonably in the circunstances; and (2) the representation
or omssion is material, that is, the consuner is likely to have
chosen differently but for the deception.” 1d. at 28 (enphasis in
original).

We concluded that Maryland s standard for evaluating allegedly
deceptive trade practices under C. L. 813-301 differed fromthe FTC
approach, because a line of Maryl and cases deci ded since 1983 was
“aligned nore closely wwth federal |aw on deception as it existed
prior to 1983.” Id. at 29. The Maryland cases did not enploy the
“reasonabl e consuner” standard and the “but for” test. Rather, the
cases utilized the nore generous “ordinary consunmer” test. |d. at
29-30; see olt, 308 M. at 10 (stating “An om ssion is considered
material if a significant nunber of unsophisticated consuners woul d
attach inportance to the information in determning a choice of
action.”); Legg v. Castruccio, 100 Md. App. 748 (1994); State v.
Cottman Transm ssions Sys. Inc., 86 Ml. App. 714, cert. denied, 324
Md. 121 (1991). Thus, the Luskin's Court upheld the determ nation

of the D vision, which had applied a “total inpression” analysis
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fromthe point of view of an ordinary consuner. Id. at 31-35.
We turn to evaluate whether, in the light nost favorable to
appellant, the dealer was entitled to summary judgnent as to

appel lant’ s unfair and deceptive trade practices claim

A. The Deal er’s Representation that the Taurus WAs “New’

Based on the undi sputed facts, and even applying the stringent
standard established in Luskin's, we are anply satisfied that the
act of checking the “new box on the May 25 buyer’s order form had
absolutely no “capacity, tendency, or effect of deceiving or
m sl eadi ng” appellant. C. L. 813-301(1). To be sure, the vehicle
was not brand new. See Md. Code (1977, 1998 Repl. Vol.), 811-138
of the Transportation Article (“Trans.”) (defining a “new vehicle”
as one “that has never been used to destroy its newness or to
convert it into or make it a used or secondhand vehicle, as these
terns are comonly used or understood in trade or business.)”; see
al so Wheaton Dodge Cty, Inc. v. Baltes, 55 M. App. 129, 132
(1983) (observing that “*new, like ‘chaste’, is not a matter of
degree, and once lost may only be referred to thereafter in the
conparative sense, never again as an absolute”). Nevertheless, the
deal er’s description of the Taurus as “new cannot be viewed in a
vacuum

It is uncontroverted that, at the tinme of the transcation

appel l ant was expressly infornmed that the vehicle had been used as
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a “denp.” Indeed, during his deposition, appellant admtted that
Loyola Ford told himprior to signing the first buyer’s order that
it was a denonstrator vehicle. MG aw al so knew that the car had
been driven 6,161 mles, and the deal er noted the exact m | eage on
the same formthat erroneously described the vehicle as “new.” In
addition, the first buyer’s order formwas replaced with a second
forma few days | ater, before the transaction was consunmated. On
the second form the dealer correctly described the vehicle as a
deno.

Because appell ee nade a tinely disclosure that the vehicle was
a denonstrator, and infornmed appellant of the actual mleage on
both buyer’s order forns, the act of checking the “new box on the
first form certainly had “no capacity, tendency, or effect of
deceiving or msleading” appellant. The dealer’s disclosures
sinply do not support an inference that Loyola Ford “intended that
[ appel l ant] rely” on the description of the vehicle as “new’, as a
way of convincing himthat the car was new, because both parties
knew that it was not. Stated otherw se, whatever falsity attended
appellee’s act of checking the box marked “new on the first
buyer’s order form it did not vitiate the dealer’s affirmative act
of timely disclosing that the vehicle was a deno with over 6000
mles onit.

Accordingly, we reject appellant’s argunent that Loyola Ford

violated C. L. 8 13-301 by checking the “new box on the buyer’s
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order form Appellant’s contention flies in the face of |ogic and
t he undi sputed facts. Indeed, “‘viewing [the representation] as a
whol e, w thout enphasizing isolated words or phrases apart from
their context,’” Luskins, 120 Md. App. at 27 (quoting Amrerican Home
Prods. Corp., 695 F.2d at 681, 687 (1982)), the description of the
vehi cl e as new, could not have m sl ed appell ant.

We al so consider appellant’s conplaint concerning the dealer’s
al  eged m srepresentati ons about the favorable pricing of the deno
as significant in defeating his claim here. MG aw posited
factual assertions as to the pricing of the deno that are
conmpletely at odds with the clai mconcerning the description of the
vehicle as “new.” On the one hand, MG aw contends that he was
m sl ed when the deal er described the vehicle as “new,” inplying
that he did not know the vehicle was a denpb. Yet he al so asserts
that the dealer’s representations regarding the pricing of the deno
were actionable. At least inplicitly, then, MG aw has
acknow edged that he was aware the vehicle was a deno, or else the
contention regarding pricing 1is neaningless. The factua
contradi ction underm nes appellant’s claimthat he was deceived by
the dealer’s representation that the vehicle was “new.”

Mor eover, appellant’s deposition testinmony nakes it difficult
to perceive how the representation that the vehicle was new coul d
have caused appellant any “injury or loss,” as required by C L.

813-408(a). As discussed earlier, a failure to “establish the
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nature of the actual injury or loss that [a consuner] has allegedly
sustained as a result of the prohibited practice” is fatal to a
private cause of action under the Act. C taramanis, 328 M. at
152; see Hall v. Lovell Regency Homes Ltd. Partnership, 121 M.
App. 1, 27, cert. denied, 350 M. 47 (1998) (holding that
homeowners coul d not recover under the CPA for alleged defects in
construction when they could not prove “actual injury or |oss by

any |l egally accepted neasure of danages”).

B. Representations Concerning the Value of Denonstrator Vehicles

As we noted, appellant conplains that the dealer violated the
CPA because it asserted that the denonstrator vehicle was “the nost
out standi ng value” on the lot, and that “[e]very consideration in
pricing and/or trade in allowance has been given to reduce the
settlenment price to its |owest.” This claim too, nust fail,
because the statenents are not actionable representations about the
Taur us.

W agree with the trial court’s conclusion that these
statenents anounted to “indefinite generality.” |Indeed, Loyola’'s
representations were obvious exanples of the kind of “puffing” and
“sal es tal k” | anguage that many peopl e have cone to expect from car
dealers. As we see it, this is the sort of speech that is “offered
and understood as an expression of the seller’s opinion only, which

is to be discounted as such by the buyer, and on which no
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reasonabl e [person] would rely.” W Page Keeton, et al., Prosser
and Keeton on the Law of Torts, 8109 at 757 (5'" ed. 1984). Prosser
and Keet on expl ai n:
There can be no recovery [for deceit], for exanple,

for a statenent that the plaintiff is being offered an

exceptionally good bargain, that he would be foolish not

to take advantage of the offer...or that a building wll

wi t hst and eart hquakes.
ld. at 755-56. (citations omtted).

Travel Commttee, Inc. v. Pan Anerican Wrld Airways, Inc., 91
Ml. App. 123, cert. denied, 327 Md. 525 (1992), is noteworthy. In
that case, a travel agency clainmed that Pan Amowed it a fiduciary
duty based, in part, on |language in a marketing agreenent between
the parties. 1d. at 179. The agreenent provided that the airlines
would “utilize its best efforts to assist [the travel agency] in
the marketing and sale of [the airline’ s] services.” |Id. at 179-
80. The travel agency also pointed to statenments by an airline

executive that the marketing agreenent inposed a “fiduciary

obligation” on Pam Am and that “Pan Am would treat TCl as [its]

‘nmost favored nation.”” 1d. at 180. We concluded that the
executive’'s bravado was “puffery of no | egal consequence.” |d. at
180.

The case of Wlin v. Zenith Honmes, Inc., 219 M. 242, cert.
denied, 361 U S. 831 (1959), is also instructive. There, the Court
noted that clainms by a honme builder that the hone would be built

“according to a plan and specifications in structurally sound
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condition and free of substantial defects” were insufficiently
m sleading to allow the buyer to rescind the contract. 1d. at 246.
The Court stated that “representations as to the soundness and
val ue of the house are nornmally considered in lawto be ‘indefinite
generalities of exaggeration’ which could deceive no rational
person and therefore do not anount to ‘m srepresentation.”” 1d. at
247.

We are also guided by M|l kton v. French, 159 Ml. 126 (1930).
In that case, a real estate agent led MIkton and his fiancé on a
tour of a newy built bungalowin Baltinmore City. Wen the buyers
asked the agent “‘how the construction was, whether, it was
substantial, any |leaks in the basenent, or anything |like that and
how t he roof would be,”” the agent said: “‘[P]erfect, cannot be any
better, ny boss works fine, does the best work can be done.’” 1d.
at 129. The agent also told the couple that the house was
“‘“perfectly well constructed.’” French, the builder of the house,
|ater told MIkton that he was “‘perfectly safe on the concrete,
roof and everything el se of the construction because’ French * had
built it hinmself.”” Id. at 130. After M| kton purchased the house,
he sought to rescind the contract on the ground that the statenents
were fraudulent. Id. at 129. The Court of Appeals concl uded that
none of the alleged msrepresentations was actionable. | t
expl ai ned:

[ TIhe use of the term*“perfectly safe” in connection
with every detail of construction was so extravagant in
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scope and neasure, and so indefinite and elusive in

meaning, that the statenment would fall wthin the

category of a puff instead of a representation, and the
plaintiff, who was an architect of experience, could not

have been mslead or influenced....The exaggeration of

the statenent is so plain that it can not be supposed to

have decei ved any rational person. Everybody knows a new

house, as an old one, is never perfect in construction,

but has the anticipated defects inherent to its

period....It is difficult to find these words, when

reasonabl y consi dered, as capabl e of being understood by

a [person] of average intelligence as a clear and

definite representation of any particular fact.... They

fail, therefore, to nount to a msrepresentation, and are

but the indefinite generalities of exaggeration.

ld. at 132-33 (citations omtted).

The statenents at issue were contained in a pre-printed form
suggesting that the deal er was tal ki ng about denonstrator vehicles
in general, not the Taurus in particular. |In our view, the pre-
printed | anguage on the buyer’s order was, at best, “puffery of no
| egal consequence.” Travel Commttee, Inc., 91 Md. App. at 180.
Therefore, we perceive no error in the trial court’s decision

granting summary judgnent in favor of appellee as to Count I.

1. Intentional M srepresentation

We next address appellant’s contention that Loyola Ford' s
representations and om ssions were actionable under a theory of
comon |aw fraud or intentional m srepresentation. Qur discussion
is informed by our anal ysis above, because appellant’s common | aw
claim of fraud is based on precisely the sane facts that he

contends constituted unfair and deceptive trade practices under the
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CPA.

In Nails v. S & R 334 Md. 398 (1994), the Court of Appeals
sumari zed the elenments of the tort of fraud or deceit. |In order
to prevail, the plaintiff nust prove:

1) that the defendant nade a fal se representation to the
plaintiff,

2) that its falsity was either known to the defendant or
that the representation was mnmade wth reckless
indifference as to its truth,

3) that the m srepresentation was nmade for the purpose of
defrauding the plaintiff,

4) that the plaintiff relied on the m srepresentation and
had the right torely onit, and

5 that the plaintiff suffered conpensable injury
resulting fromthe m srepresentation

ld. at 415; see also VF Corp. v. Wexham Avi ation, 350 Ml. 693, 703
(1998); Le Marc’s Managenment Corp. v. Valentin, 349 M. 645, 653
(1998); Ellerin v. Fairfax Sav., F.S. B., 337 M. 216, 229-30
(1995); Gross v. Sussex, Inc., 332 Ml. 247, 257 (1993); Parker v.
Col unmbi a Bank, 91 M. App. 346, 359, cert. denied, 327 M. 524
(1992); Boyd v. Hickman, 114 Md. App. 108, 135, cert. denied, 346
Ml. 26 (1997). Moreover, the fraud clai mnust be proved by clear
and convi nci ng evidence. Wexham Avi ation, supra, 350 Ml. at 704,
Everett v. Baltinore Gas & Elec., 307 Ml. 286, 300 (1986); Krouse
v. Krouse, 94 M. App. 369, 378-79 (1993); Weisman v. Connors, 76
Md. App. 488, 503-504, cert. denied, 314 Ml. 497 (1988).

In reviewwng the trial court’s decision, we are governed by
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the principle that an “‘“appellate court wll not ordinarily
undertake to sustain the [summary] judgnment by ruling on another
ground, not ruled upon by the trial court, if the alternative
ground is one as to which the trial court had discretion to deny
summary judgnent.”’” Boyd v. Hi ckman, supra, 114 M. App. at 136
(quoting Three Garden Village Ltd. Partnership v. USF & G 318 M.
98, 107-108 (1989)(quoting CGeisz v. Geater Baltinore Mdical
Center, 313 Ml. 301, 314 n. 5 (1988))). In this case, however
there is no witten opinion explaining the court’s ruling, and the
transcript of the hearing does not precisely elucidate the basis
for the court’s ruling as to the fraud count. Based on the court’s
coments, however, it appears that the court granted sunmary
judgnent as to fraud because appellant was not msled by Loyola
Ford's representations. The follow ng colloquy is relevant:

THE COURT: [L]et’s assune it’s a fact that there was the

word new used, which of your counts is made viable by

that fact and what relief does that count seek for, by

reason of that fact?

APPELLANT' S COUNSEL: Well, | think that’s part of the
m srepresentation, both counts one and counts --

THE COURT: See, that’s where we part conpany, because |
don't see it as a msrepresentation. It clearly wasn't a
m srepresentati on because he wasn’'t msled by it —
APPELLANT’ S COUNSEL: Well, that’'s --

THE COURT: You'll concede that.

APPELLANT’ S COUNSEL: Wien | say m srepresentation, | mean
the whole, there is a whole —

THE COURT: That’s just one of the elenments. | understand
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all of the elenments, five of them but you don’t have any

of them applicable in this scenario. Wat you have is

anot her exanple of a violation of a reg or statute by the

Def endant for which there nmay not be a renmedy beyond a

crimnal penalty so | once again, | say to you, that I am

perfectly wlling to listen, to hear a notion to
reconsi der which has as its purpose a targeted proposal

as to why I'm wong on the relief point in mking a

recommendation as to relief. I'’mnot unsynpathetic to it,

but I have a habit of trying to followthe law in trying

to fashion renedi es because I’'mnot here as a | egislator.
(Enphasi s added).

We perceive no error. As we discussed earlier, appellant’s
own deposition testinony unequivocally established that Loyola Ford
told him the Taurus was a denonstrator vehicle. Mor eover ,
appel | ant acknow edged that he read the buyer’s order form before
he signed it. Therefore, he knew, before entering into any |ega
obligation to purchase the car, that the Taurus already had 6, 161
mles on it. Consequently, even if Loyola Ford intentionally
checked the “new’ box on the buyer’s order, the undi sputed evi dence
denmonstrated that appellant could not have been msled by the
representation. Absent reliance, appellant cannot prevail on his
fraud claim See Gross v. Sussex, 332 Ml. at 257.

Hll v. John Banks Buick, Inc., 875 S.W2d 667 (CQ. App. Tenn.
1993), provides a useful contrast. |In that case, a wonman inquired
about what seened to be a new 1989 Bui ck Regal parked on the | ot of
a car deal ership. A window sticker on the vehicle identified the

car as a “denn.” After test driving the autonobile, the woman

decided to buy it. During the course of conpleting the transaction,
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she signed three blank “registration or odoneter readings,” but she
had not observed the actual mleage on the vehicle. Duri ng
negotiations, a salesman advised her that the car was a
denonstrator, and had been used to take custoners on test drives.
No one specifically told her that the car had actually been driven
9,385 mles, however. The sal esman al so descri bed the vehicle as a
“new’ car. |d. at 669. The custoner asked the dealer to “cone

down” inits price, “since it was a deno and it did have sone mles

on it.” 1Id. She also signed a retail installnent sales contract
that identified the car as a “deno.” Further, when the deal ership
titled the vehicle, it |abeled the car as a “used” car. The

customer sued the dealership alleging, inter alia, intentiona
m srepresentation. At the close of the plaintiff’'s case, the trial
court directed a verdict in favor of the dealership, id. at 668,
and the Tennessee Court of Appeals affirnmed. In its view, the fact
that the custonmer knew the car was a denonstration vehicle defeated
her claimthat the deal ership m srepresented the car as “new.” |d.
at 670.

In the case sub judice, appellant knew nuch nore about the
vehicle than the custonmer in Hll knew about the vehicle she
pur chased. MG aw was infornmed that the car was a denonstrator
vehicle, and he knew it had been driven 6,161 mles at the tinme he
signed the first buyer’s order. In |ight of the specific know edge

appel l ant had about the extent of the vehicle’'s mleage, the
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dealer’s appellation of “new was of no |egal consequence in

connection with the fraud claim

[11. Usury

We turn to consider appellant’s contentions that Loyola Ford s
financing contract was wusurious, in violation of the RISA
Appel lant clains Loyola Ford violated C.L. 812-609 in two respects.
First, appellant argues that, pursuant to C. L. 8§ 12-609(a)(1), the
16. 75% i nterest rate on appellant’s financing contract exceeded the
16. 5% maxi mrum rate allowed for a “new notor vehicle.” Second,
McG aw asserted in the usury count of his Second Anended Conpl ai nt
that Loyola Ford violated C L. 812-609(g), because the dealer
“failed to disclose in the retail installnent contract that [Loyola
Ford] was receiving a portion of the finance charge from the
assignment of the retail installnent contract.”’” At the sunmary
j udgnent hearing, the trial court concluded that C L. 812-609(f)
governed the financing aspect of the transaction, rather than C L.
812-609(a). Because C. L. 8 12-609(f) authorizes an interest rate
as high as 24% the dealer did not violate the RI SA by charging an

interest rate of 16.75% The court also concluded that even if

‘As we nentioned earlier, appellant’s brief presents the
“secret profit” argunent in connection with his clains under the
CPA and with respect to the claimfor intentional
m srepresentation, even though it was only raised as part of the
usury count in the Second Anended Conplaint. In contrast,
appel l ant has omtted the “secret profit” argunent fromthe usury
di scussion in his brief. W shall address appellant’s C. L. 812-
609(g) argunent here, to conformwith the way the matter was pled
in the conplaint.
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Loyola Ford violated C. L. 812-609(g) by failing to disclose the
profit it made on the assignnment of appellant’s retail installnent
contract to Chrysler Credit, C L. 812-609(g) does not provide a

private civil renmedy for the violation

A. Was The 16. 75% | nterest Rate Usurious?

Whet her the interest rate for the financing of the vehicle
viol ated the Rl SA depends on whether C. L. 812-609(a) or C L. § 12-
609(f) applies here. C L. 812-609(a) states:

(a) Maxi mum finance charge. --- The finance charge
i nposed on the sale of a notor vehicle may not exceed an
anount conputed wusing the followng annual sinple
interest rates of finance charge:

(1) dass 1: A new notor vehicle --- 16.5 percent on
t he out st andi ng bal ance;

(2) Aass 2: A used notor vehicle designated by the
manuf acturer by a nodel year not nore than two years
before the year in which the sale is nmade --- 22 percent
on the outstandi ng bal ance; and

(3) Aass 3: A used notor vehicle designated by the
manuf acturer by a nodel year nore than two years before
the year in which the sale is made --- 27 percent on the
out st andi ng bal ance.

On the other hand, C L. 812-609(f) provides:

(f) Maximum finance charge. --- Notw thstanding
subsection (a) of this section, the finance charge
i nposed on a notor vehicle sold under a contract may not
exceed the follow ng annual sinple interest rates of
fi nance charge:

(1) dass 1: A new notor vehicle —24 percent on the
out st andi ng bal ance;

(2) Adass 2: A used notor vehicle designated by the
manuf acturer by a nodel year not nore than 2 years before
the year in which the sale is made --- 24 percent on the
out st andi ng bal ance.
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Apart from the financing rates prescribed, sections (a) and
(f) of C L. 812-609 differ in two other respects. First, section
(a) governs the “finance charge inposed on the sale of a notor
vehi cle,” whereas section (f) addresses “the finance charge i nposed
on a notor vehicle sold under a contract.” (Enphasis added).
Second, section (a) |limts the “amount” of the finance charge
“conputed using the following annual interest rates of finance
charge,” whereas section (f) sinply limts “the annual sinple
interest rates of finance charge.” Appel  ant seizes on these
semantic differences, essentially proposing that (a) and (f) are
not irreconcilable; rather, he urges that they “focus on different
aspects of the law of usury.”

Appel l ant asserts that C L. 812-609(f), which authorizes a 24%
interest rate, applies only when a vehicle is “sold under
contract,” which appellant interprets to nean a financing contract.
On the other hand, he suggests that C L. 812-609(a), which sets a
maxi muminterest rate of 16.5% applies “in the situation where the
finance charge is inposed -- not by contract, but on the ‘sale of
a nmotor vehicle.”” Here, the May 25 buyer’s order, which appell ant
clains was the “docunent constituting the contract of sale,” did
not include any financing terns. It sinply obligated appellant to
pay an outstandi ng bal ance of $30,115.00. Appellant did not sign
the retail installnent sales contract until My 26, 1995. Moreover,

the May 25 buyer’'s order stated explicitly that “no credit has been
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extended to [appellant] for the purchase of [the Taurus] except as
appears in witing on the face of this agreenent.” Therefore, as
appel lant interprets C. L. 812-609(a), appellee could charge no nore
than 16.5% as a finance charge.?®

McG aw s argunent, which is somewhat convoluted, is rooted in
the slight difference in wording of sections C.L. 8§ 12-609 (a) and
(f). Appellant interprets section (a) to apply to the “maxi num
“amount’ of ‘finance charge’ cal culated by using a maxi mumrate of
interest.” He urges that C L. 812-609(f) “pertains only to the
‘rate’ of interest of the finance charge, not the anpunt....” In
appellant’s view, “[t]he legislature obviously intended the two
provisions to focus on different aspects of the |law of usury and
enpl oyed different means to acconplish different ends, i.e.
[imting both the “anbunt’ and the ‘rate.’”

In his reply brief, appellant sheds some light on his
contention; he suggests a public policy rationale for
di stinguishing the provisions in the way he suggests. He posits
that C L. 812-609(a) was neant to protect a buyer who is put in the
“vul nerable position” of owng the entire anount due under a
contract of sale, yet has no provision for financing. I n that
circunstance, he clains that the nmaxinmum interest rate is

statutorily limted to 16.5% to protect such a buyer from “the

8Presumably, if appellant had entered an agreenent on May 25
t hat simultaneously obligated appellant to purchase the car and
provi ded financing terns, appellee could have charged 24%
pursuant to C L. 812-609(f).

34



econom ¢ squeeze” of an “exorbitant interest rate.” Under
appel lant’ s construction of the RISA, C.L. 8§ 12-609(a) limts “the
greed of the credit providers to 16.5% where the buyer has been
pl aced in a vul nerable position.”

Appel l ee, on the other hand, relies on a strict and literal
statutory interpretation. The dealer clainms that C. L. 812-609(f)
effectively overrides section (a) by the use of the phrase
“[n] otw t hstandi ng subsection (a) of this section.” Accordingly,
appel | ee argues that the sale of the Taurus was governed by C. L.
8§12-609(f).

As we see it, the only substantive difference between C L. 8§
12-609 (a) and C. L. 8 12-609(f) is the schedule of maximumrates
permtted on contracts for the purchase of autonobiles. W can
di scern no appreci able difference between the “anount” of financing
charge limted in section (a) and the “rate” of financing charge
restricted in section (f), particularly when both are expressed in
ternms of a percentage of the outstanding balance. |In our view, the
use of the words “under a contract” in section (f) is too thin a
reed upon which to construct an alternate purpose for section (f).
Section (a), which addresses the finance charge for the “sale” of
a vehicle, obviously enbodies a sale pursuant to a contract, be it
oral or witten. Even if, arguendo, the Legislature neant to
di stinguish the contract for the sale of a notor vehicle froma

separate financing contract for the sane vehicle, the words “sold
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under a contract” in section (f), governing financing agreenents,
woul d not add significant nmeaning to the provision already found in
section (a), as both types of agreenents are “contracts.” Stated
otherwi se, there is nothing in the text of section (f) to indicate
that “sold under a contract” only neans sold under a financing
contract.

Appellant’s argunent that sections (a) and (f) control
different kinds of contracts for the sale of autonobiles is not
supported either by the principles of statutory construction or the
| egi slative history. To the contrary, applying well settled
principles of statutory construction, in conjunction wth our
review of the legislative history, we are satisfied that C L. 8§ 12-
609(f) governs here. Because the rates in section (f) conflict
with the rates in section (a), and section (f) was enacted after
section (a), we conclude that the Legislature repealed by
inplication the rates provided in section (a). W explain further.

The legislative history reveals that the General Assenbly
intended to increase the maximuminterest rate from 16.5%to 24%
by adding what is now C. L. 812-609(f) in 1980, and | ater renoving
a sunset provision in 1985. Moreover, the Legislature’ s use in
C. L. 8 12-609(f) of the phrase “notw t hstandi ng subsection (a) of
this section” denotes a recognition by the Legislature of the
conflict between sections (f) and (a), and evidences the

Legislature’s intention that section (f) take precedence over
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section (a).

The cardinal rule in statutory construction is to determ ne
and effect the intent of the Legislature. Roberts v. Total Health
Care, Inc., 349 Md. 499, 523 (1998); Gaks v. Connors, 339 Ml. 24,
35 (1995); Mayor of Baltinore v. Cassidy, 338 Ml. 88 (1995);
Privette v. State, 320 Md. 738, 744 (1990). The statute itself is
the primary source for determning the Legislature's intent.
Catonsville Nursing Hone, Inc. v. Lovenman, 349 Mi. 560, 570 (1998);
Allied Vending Inc. v. Gty of Bowe, 332 MI. 279, 306 (1993);
State v. Patrick A, 312 Md. 482, 487 (1988); Jones v. State, 311
Md. 398, 405 (1988). To ascertain the legislative intent, "the
Court considers the |anguage of an enactnment and gives that
| anguage its natural and ordinary neaning." Mntgonery County v.
Buckman, 333 Ml. 516, 523 (1994); see Lewis v. State, 348 Ml. 648,
653 (1998); Chesapeake and Potomac Tel. Co. v. Dir. of Fin., 343
Md. 567, 578 (1996); Carroll County Ethics Conmm ssion v. Lennon,
119 Md. App. 49, 67 (1998); Dept. of Econ. and Enpl oynent Dev. v.
Tayl or, 108 Md. App. 250, 267 (1996), aff’'d, 344 M. 687 (1997).
As the Court said in Harris v. State, 331 M. 137, 146 (1993)
(internal citations omtted), "Gving the words their ordinary and
common neaning in light of the full context in which they appear,
and in light of external manifestations of intent or general
pur pose avail abl e through other evidence,' normally will result in

the discovery of the Legislature's intent."
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Further, when analyzing a statute, "we seek to avoid
constructions that are illogical, unreasonable, or inconsistent
with common sense.” Frost v. State, 336 Ml. 125, 137 (1994); see
also State v. Thonson, 332 Md. 1, 7-8 (1993) (courts nust reach a
statutory interpretation conpati ble wwth common sense). NMbreover
a statute should be read so that no word, sentence, or section is
rendered surplusage, superfluous, neani ngless, or nugatory, unless
a contrary result is manifest in the legislative intent. Gordon
Famly Partnership v. Gar On Jer, 348 M. 129, 138 (1997); Buckman,
333 Md. at 523-24; State v. 149 Slot Machines, 310 Ml. 356, 361
(1987); Board of Educ. of Garrett County v. Lendo, 295 Md. 55, 63
(1982).

The plain nmeaning of the word “notw thstanding” is “w thout
prevention or obstruction fromor by; in spite of.” WEBSTER S THI RD
NEW | NTERNATI ONAL DI CTI ONARY 1545 (2™ ed. 1976); see Eubanks v.
Eubanks, 219 B.R 468, 470 (B.A P. 6'" Cir. 1998)(hol ding that use
of the phrase “notw thstandi ng subsection (b)(2)” in a provision of
t he Bankruptcy Reform Act of 1994 “‘clearly signal[ed] the
drafter’s intention that the provisions of the “notwthstandi ng”
section override conflicting provisions of any other section.’”
(citations omtted)); see also King v. Sununu, 490 A 2d 796, 800
(N.H 1985); City of Seattle v. Ballsmder, 856 P.2d 1113, 1115
(Wash. C. App. 1993); WIlianmson v. Schmd, 229 S E 2d 400, 402

(Ga. 1976). The Attorney General, interpreting the term
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“notw t hstandi ng,” has said:

The term “notw thstanding” generally neans “wthout

prevention or obstruction fromor by, or in spite of,”

the provisions of law listed after the word

“notw thstandi ng.” Thus, ordinarily, only the provisions

after the word “notw thstanding” are to be disregarded

when consi deri ng t he statute in whi ch t he

“notw t hst andi ng” cl ause appears.
96 Op. Att’'y CGen. 34 (1996)(citations omtted).

In reconciling sections (f) and (a), we are also m ndful that
a repeal may be found when a subsequent provision is irreconcilable
with an earlier one. Yet we are also aware of the “fundanental
principle that the |law does not favor repeals by inplication.”
Departnent of Nat. Res. v. France, 277 M. 432, 460 (1976).
Odinarily, “a repeal by inplication does not occur unless the
| anguage of the later statute plainly shows that the |legislature
intended to repeal the earlier statute,” in nost cases by use of an
“express reference” to the previous enactnent. State v. Harris,
327 Md. 32, 39 (1992). “Because the General Assenbly is presuned
to have intended that all its enactnents operate together as a
consistent and harnonious body of l|aw, statutes wll be
interpreted, whenever reasonably possible, to avoid repeal by
inplication.” Farnmers & Merchants Nat. Bank of Hagerstown v.
Schl ossberg, 306 M. 48, 61 (1986). As the Court said in
Schl ossberg, however, “the sane presuned legislative intent” that

leads the court to interpret all of the legislature’s

pronouncenents as a “consi stent and har noni ous” whol e requires that
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“[i1]f two statutes contain an irreconcilable conflict,...the
statute whose relevant substantive provisions were enacted npst
recently [should] be held to have repealed by inplication any
conflicting provisions of the earlier statute.” Schlossberg, 306
Mi. at 61; see Gannon & Son v. Enerson, 291 M. 443, 455
(1981)(stating that “[r]epeals which are not express will not be
found ‘unless demanded by irreconcilability or repugnancy’”)
(quoting Gty of Baltinore v. Wshington Suburban Sanitary
Comm ssi on, 249 Md. 611, 618 (1968)).

The current version of C L. 812-609(a) was originally enacted
in 1954, by 1954 Mi. Laws, Chap.80.° The purpose statenent of the
act provided, in part:

AN ACT, to add a new section to Article 83 of the

Annot at ed Code of Maryland (1951 Edition), title [sic]

“Sal es and Notices,”...fixing the maxi numrates which may

be charged in retail installnment sales of notor vehicles,

and limting the i nsurance coverage whi ch may be i ncl uded

under such contracts and also providing penalties for

over char ges.

(Enphasi s added).
The text of the 1954 | aw provi ded:

(b) The finance charge inposed on the sale of a
not or vehicle shall not exceed the follow ng rates:

Cass 1. Any new notor vehicle --- $9 per $100 per
year on the principal bal ance.

The 1954 | aw was codified at Mi. Code, art. 83 8§119A
Later, it was transferred to art. 83, 8132. In 1975, the
provi sion was codified in the new Coomercial Law Article, at 812-
609(a). See 1975 M. Laws, Chap. 49.
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Class 2. Any used notor vehicle designated by the
manuf acturer by a year nodel not nore than two years
prior to the year in which the sale is made --- $12 per
$100 per year on the principal bal ance.

Cl ass 3. Any used notor vehicle designated by the
manuf acturer by a year nodel nore than two years prior to
the year in which the sale price is nade --- $15 per $100
per year on the principal bal ance.

In 1980, the Legislature anended C L. 812-609(a), replacing
t he doll ars-per-$100 fornula with a statenment expressing the limt
interns of an annual sinple interest rate.® The amended provision
provi ded:
(a) The finance charge inposed on the sale of a
nmot or vehicl e may not exceed an anount conputed using the

followi ng annual sinple interest rates of finance charge:

(1) dass 1. A new notor vehicle --- 16.5 percent on
t he out st andi ng bal ance;

(2) Adass 2: A used notor vehicle designated by the
manuf acturer by a nodel year not nore than two years
before the year in which the sale is nmade --- 22 percent
on the outstandi ng bal ance;

A “Revisor’s Note” to the 1975 law creating C. L. 8§12-
609(a) expl ai ned:

Al though the listing of rates by dollars per $100,
rather than in percentages, is somewhat archaic, the
Comm ssion has retained this style to avoid | osing the
enphasis that the rates expressed in the section are
‘add-on’ rates.” (Cf. Falcone v. Palner Ford, lnc.,
242 Md. 487 (1966).) The Conm ssion notes, however,
the absences in this section of express provisions to
this effect, such as that contained in 812-611(a)(1),
as well as any provisions for pro rata adjustnents,
such as those contained in 812-611(a)(2) and (3).

1975 Md. Laws, Chap.49 at 485. Conm ssion Report No. 1975-1 to
the General Assenbly of Maryl and suggested that “[c]larifying
legislation” in this regard “may be appropriate.” Id. at 24.
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(3) dass 3: A used notor vehicle designated by the
manuf acturer by a nodel year nore than two years before

the year in which the sale is made --- 27 percent on the

out st andi ng bal ance.

180 Md. Laws, Chap. 386.

Later that term the Legislature passed HB 1414, creating what
is now C L. 812-609(f). 1980 M. Laws, Chap. 866. The new
provi sion was enacted “[f]or the purpose of...increasing the rate
of finance charge permtted in connection with the sale of certain
notor vehicles....” Id. C. L. 812-609(f), then located at C L.
812-609(e), <contained a sunset provision providing for the
section’s dem se on August 1, 1982. The | aw st at ed:

(e) Notw thstandi ng subsection (a) of this section,

t he finance charge inposed on a notor vehicle sold under

a contract executed before August 1, 1982, nmay not exceed

the followng annual sinple interest rates of finance

char ge:

(1) Adass 1: A new notor vehicle --- 21. 5 percent
on the outstandi ng bal ance; and

(2) Aass 2: A used notor vehicle designated by the
manuf acturer by a nodel year not nore than 2 years before

the year in which the sale is made --- 23.5 percent on

t he out st andi ng bal ance.

(Enphasi s added).

Qur review of the bill files and commttee reports associ ated
with HB 1414 convinces us that what is now section (f) was enacted
in direct response to the exorbitant interest rates for consuner
| oans that prevailed in 1980. The new | aw constituted an effort to

make credit available to consuners who woul d ot herwi se have been

forecl osed conpletely fromthe new car market. A letter fromthe
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Aut onobi |l e Trade Association of Miryland in support of the bill
summari zed the problem

At the present tinme credit wunions are not nmaking

autonobi l e  oans. Banks are only nmaking | oans on a very

sel ective basis to custoners of the bank. The only real

source available to an autonobile dealer to buy his

retail installnment agreenents are the Ford Motor Credit

Conmpany, Chrysler Credit Conpany and General Mtors

Accept ance Corporation. Even these sources are becom ng

selective and requiring re-purchase or recourse

agr eement s.

As long as the prine rate is 19% or higher there is no

reason for a bank to take an assignnment of a retail

instal |l ment agreenent for 16%

The bill file also contains a summary of HB 1414 that is
hel pful in ascertaining its relationship to the rates described in
C.L. 812-609(a). The summary states that HB 1414 *“| NCREASES
FI NANCE CHARGE CEILING ON SALES OF NEW AND TWO YEAR OLD MOTOR
VEHI CLES. NEW VEHI CLE - PRESENTLY 16.5% WTH HOUSE BILL 1414 -
21.5% USED VEH CLE LESS THAN TWO MODEL YEARS OLD PRESENTLY 229%, ]
W TH HOUSE BI LL 1414 —23.5 PERCENT.”

A letter from then Attorney GCeneral Stephen H. Sachs to
Governor Harry Hughes found “no substantial objection to [the]
constitutionality and l|egal sufficiency” of the bill. In a
footnote, the Attorney General indicated his interpretation of the
effect of HB 1414:

*** H B. 1414, like H B. 410 permts increase in the
finance charge inposed in connection with certain notor

vehicle sales....H B. 1414 adds new subsection 12-609(e),

whi ch sets forth new permssible rates for certain sales
“notw t hst andi ng Subsection (A) of this Section.”
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(Enphasi s added).

As we noted, a sunset provision was to take effect on August
1, 1982, with regard to C L. 8 12-609(f). In 1982, however, the
Legi sl ature extended the sunset provision to July 1, 1985, and
increased the rate to 24% on both cl asses of vehicles covered by
C.L. 812-609(f). 1982 MI. Laws, Chap. 753. In 1985, by 1985 M.
Laws, Chap. 150, the Legislature elimnated the sunset provision
altogether. That |aw, before the Senate as SB 201, addressed ni ne
separate provisions of the Comerci al Law and Financia
Institutions articles, and was “[f]or the purpose of continuing the
exi stence of certain ceilings on certain maxi numfinance charges by
repealing the termnation provisions on those ceilings....” Again,
the bill file is particularly helpful in illumnating the
Legi slature’s intent.

At the time the General Assenbly considered SB 201, the
consuner credit |andscape was uncertain. Most of the ceilings
affected by the proposed |aw were put in place in 1982, with sunset
provisions of July 1, 1985. See 1982 Md. Laws, Chap. 1853.
Meanwhile, in 1983, the Legislature had enacted the “Credit
Deregul ati on Act of 1983.” The Deregul ation Act was optional;
| enders could choose to operate wunder its relaxed consuner
protection provisions, or they could continue to offer credit under
the forner rates, which were subject to sunset provisions. 1983 M.

Laws, Chap. 143. Thus, in 1985, the General Assenbly faced the
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gquestion of whether to allow the higher rates to expire on the
sunset date, or to renove the sunset provisions, naking the higher
rates permanent. See Letter from Alan Thomas Fell, Comm ssion of
Consuner Credit, to F. Carvel Payne, D rector, Departnent of
Legi sl ative Reference (Decenber 7, 1984).

The Hearing Bill Summary for SB 201 made clear that in
renmovi ng the sunset provision in C L. 812-609(f), the Legislature
intended to enshrine at 24% the financing rate for new cars and
used cars less than two years old. The Sunmary st at ed:

Summary: In 1982, the General Assenbly created a three

year period where the ceiling rates of interest for the

credit provisions of the Coonmercial Law Article 12 woul d

be suspended and a tenporary ceiling rate of 24% al | owed.

This bill nmakes the 24% interest rate ceiling permanent

and renmoves fromthe article the earlier |ower interest

rate ceilings.

(Enphasis added). Wth regard to C. L. 812-609, the sunmary stated
that the “AOd Ceiling” for new cars and used cars |less than two
years old was 16.5% the “Tenporary and Pernmanent New Ceiling” was
24%

In a letter fromJohn Berry, Senate Finance Conm ttee Anal yst,
to Senator Dennis F. Rassnussen, Chair of the Senate Finance
Commttee, Berry described C L. 812-609 in his “Summary of Affected
Sections:”

6. 12-609 | oans for notor vehicles now have a cap of 24%

for all cars except a used car nore than 2 years old

which has a 27%rate. |If sunsetted, the 27% rate for 2

years + old cars remains unaffected. The rate for a new

mot or vehi cl e becomes 16.5% and the rate for a used car
less than 2 years old is limted to 22%
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(Enphasi s added).

The foregoing excursus into |legislative archaeology sheds
I ight on the background of the phrase “notw t hstandi ng subsection
(a) of this section.” At the time the phrase was first enpl oyed,
it indicated that section (f) took precedence over C. L. 812-
609(a)(1) and (2), but only on a tenporary basis, and it left C L.
812-609(a) (3) wunaffected. The <ceiling on wused autonobiles
“desi gnated by the manufacturer by a nodel year nore than two years
before the year in which the sale is nade” renained at 27% In
1985, however, the General Assenbly nade pernmanent what had been
provi si onal .

The |l egislative history contains no nention of the probl em of
“vul nerabl e” consuners bei ng exposed to “exorbitant” interest rates
because they had signed a contract but had not yet arranged
fi nanci ng. | f that problem had been the inpetus for enacting
sections (a) and (f) as separate provisions, we would expect to
find at least sone discussion or reference to the consuner
protection problem

In our view, the legislative history, in concert with our
interpretation of the plain nmeaning of the text of C L. 812-609(f),
conpel s the conclusion that, as to the sale of new cars and cars
| ess than 2 years old, C L. 812-609(a) was repeal ed by inplication.
Accordingly, we perceive no error in the court’s conclusion that,
pursuant to C. L. 812-609(f), Loyola Ford was permtted to finance
appellant’s vehicle at the rate charged.
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B. Loyola’s Financing Profit

Count Il of appellant’s conplaint, as anended, alleges that
Loyola Ford violated C L. 812-609(g), because the dealer failed to
di scl ose to appellant that it had obtained financing from Chrysler
Credit at 9.85% and assigned the retail installnment contract to
Chrysler Credit, retaining for itself the excess financing charge.
Appel I ant estimates, based on a docunent produced by Loyol a Ford,
that the dealer profited by $4, 780.00 on the financing arrangenent.
MG aw al so conplains that Loyola Ford hid its “secret profit”
t hroughout the litigation.

C. L. 8 12-609(g) provides:

(g) Assignnent by seller of retail installnent agreenent.

--- A seller may assign a retail installnent agreenent

and receive a portion of the finance charge only if the

fact is disclosed in the agreenent. The specific anount

to be received need not be disclosed.

Section 12-630 of the Commercial Law article defines the
remedies that are available for violations of the Retai
Instal l mrent Sal es Act, codified at C L. 88 12-601 t hrough 12-631.
C. L. 8 12-630 provides, in pertinent part:

(a) Holder not to collect charges. --- Except as

provi ded by subsections (b) and (c) of this section, a

holder may not <collect or receive any finance,

del i nquency, or collection charge fromthe buyer if:

(1) The agreenment does not contain the information
requi red by 8812-604 through 12-606 of this subtitle;

(2) The seller fails to deliver to the buyer a
requi red copy of the agreenent; or

(3) The agreenment contains a finance charge in
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excess of the applicable charge pernmitted by 8812-609 or
12-610 of this subtitle.

Appel | ee contends that C. L. 812-630 precludes a civil remnmedy
for a violation of 812-609(g). First, appellee clains that C. L.
812-630 provides a renmedy only for violations by “holders” of a
retail installnment sales contract, and it contends that it is not
a holder under C L. 8 12-601(l1).* Second, appellee argues that
C.L. 812-630(a)(3) authorizes a civil renedy only for a finance
charge in excess of the rates defined in C L. 8 12-609 or C. L. 12-
610. Because the disclosure requirenent in C L. 812-609(g) has
nothing to do with the overall rate of the finance charge, appellee
contends that C L. 812-630 provides no renedy. Appellant responds,
however, that C L. 812-609(g) is inpliedly within the purview of
C.L. 812-630, Dbecause the provision is found in a section titled
“Maxi mum Charge on Vehicles.”

On June 27, 1997, Loyola Ford gave the follow ng answer to an
i nterrogatory propounded by appel |l ant:

Interrogatory No. 28: If this Defendant does not contend

that it received no other credits, bonuses, or any other

funds fromthe Seller fromwhomit purchased the Taurus

and that $25,919.10 was the final and actual anount paid

by it for the Taurus, list and describe all bonuses,

other funds and credits received by t3his [sic] Defendant

from 1) the sale of the Taurus to the Plaintiff and, 2)

the purchase of the Taurus by the Defendant fromits
supplier

1The Retail Installnent Sales subtitle defines a “hol der”
in CL 8 12-601(1) as “a person, including a seller and a sal es
finance conpany, entitled to enforce an agreenment against a
buyer.”
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Answer: Defendant objects to this Interrogatory on the

gr ound t hat it IS anbi guous and conf usi ng.

Not wi t hst andi ng this objection and w t hout waiving said

obj ection, Defendant responds that it did not receive any

bonuses, credits or other funds as a result of the sale

of the Taurus to the Plaintiffs.

(Enphasi s added).

At the summary judgnent hearing, the court expressed concern
that appellee had been less than forthright in its answer to
appellant’s interrogatory. Appellee defended its answer by
contendi ng that the question asked whether Loyola Ford had profited
fromthe sale, not whether it profited fromthe financing of the
Taur us. Characterizing appellee’'s response as a “discovery
violation,” the court invited appellant to file a post-judgnment
notion articulating a theory by which the court could inpose a
“creative penalty” for Loyola Ford s response to appellant’s
interrogatory. Nevertheless, the court agreed with appellee that
even if Loyola Ford violated the RI SA, summary judgnent was proper
because, as a matter of law, no civil renmedy was available to
appellant for a violation of the relevant statutory provision.

Qur review of the record reveals an inportant threshold issue,
whi ch was not presented or considered below, but which may be
di spositive of this particular claim

The retail installnent sales contract, dated May 26, 1995, was
signed by appellant. It contains the follow ng |anguage: “This

contract is accepted by the creditor (seller) and assigned to

Chrysler Credit Corporation in accordance with the terns of the
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assi gnnent set forth on the reverse hereof.” Further, the words
“Chrysler Credit Corporation” are printed, in large type, at the
top of the page. On the reverse side of the docunent, a |engthy
par agraph entitled “Assignment” provides, in part:

ON VALUE RECEIVED the Creditor (Seller) named on the face

of this contract (“Seller”) hereby sells, assigns and

transfers to Chrysler Credit Corporation (“Chrysler”)

Seller’s entire right, title and interest in and to this

contract and authorizes Chrysler to do every act and

thing necessary to collect and discharge obligations
arising out of or incident to this contract and

assi gnnent .

The question of whether the contract |anguage was sufficient
to satisfy the requirenments of C L. 812-609(g) was not addressed or
considered at the hearing. In arguing the matter before the court,
appel l ee’ s counsel nerely said: “[1]f there was a violation, and |
do not agree that there was --" (Enphasis added).

We do not know why appellee did not raise the issue of
statutory conpliance, but we do know that the deal er did not have
much time to develop its legal and factual argunents. As we
observed earlier, appellant first added this RI SA cl ai mon Cctober
7, 1997. By then, appellee’s summary judgnent notion was al ready
pendi ng. The dealer pronptly noved to strike the claimas untinely
filed, and the nmotion to strike was pendi ng when sumrary judgnent
was considered. Moreover, on Cctober 16, 1997, a few days after
the new RISA claim was filed, and shortly before the summary

judgment hearing of GOCctober 27, 1997, appellee endeavored to

address the new RISA claim in a “reply” nmenorandum filed in
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support of its notion for sunmary judgnent. In that nmenorandum
appel l ee nerely contended that the RISA did not provide a private
renmedy for a violation of C L. 812-609(g). Although appellee did
not admt that it violated the statute, neither did it contend that
it had conplied with the Act.

In our review of the grant of summary judgnent, we ordinarily
wi |l uphold the trial judge only on the grounds relied upon by the
judge. Boyd v. Hi ckman, 114 Ml. App. at 136. At the tinme of the
summary judgnent hearing, given the posture of the case, the terns
of the actual retail installnment agreenent were unexplored.
Because the question of whether the agreenent conplied with the
RISA is potentially dispositive, we shall neither affirm nor
reverse the court’s entry of summary judgnent with respect to this
portion of Count Il. Instead, we shall remand to the trial court
for a determnation of whether sunmary judgnent is appropriate

under C. L. 812-609(g). See MI. Rule 8-604(d).

APPELLEE' S MOTI ON FOR SANCTI ONS
DENI ED; SUWMARY JUDGMVENT [N
FAVOR OF APPELLEE AS TO COUNT
Il VACATED, IN PART, AS TO
CLAM BASED ON C. L. § 12-
609(g); THAT CLAIM IS REMANDED
TO THE CIRCUT COURT FOR
BALTIMORE CITY FOR FURTHER
PROCEEDI NGS  CONSI STENT W TH
TH'S OPIN ON ALL  OTHER
JUDGMVENTS | N FAVOR OF APPELLEE
AFFI RVED. COSTS TO BE PAI D 90%
BY APPELLANT, 10% BY APPELLEE.
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