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Fil ed:

The issue presented by this case is whether the statute of
repose, Courts and Judicial Proceedings 8§ 5-108 of the Maryl and
Code Annotated (1973, 1998 Repl. Vol.), bars a claim against an
owner devel oper who, after allegedly renoving the headstones
from his famly graveyard, sold it, as part of a residential
lot, wthout notifying the purchasers of its existence or
renoving the graves or their occupants. The ultimte and
unwi tting purchasers of that |ot were appellants, Thomas and
Debor ah Carven.

In 1986, appellants built their home on the lot in question,
and in 1995 they discovered that they were not the only ones who
occupied it. In approving the plans for appellants’ hone in
accordance with the property’s restrictive covenants, the owner
devel oper, Louis J. Hi ckman, and his wife and alleged partner,
Vivian M Hickman,! had failed to nention the graveyard or that
M. Hi ckman had |left no headstone unturned in preparing their
property for sale. In 1997, M. H ckman passed away.

On Decenber 16, 1997, appellants filed suit in the Crcuit

Court for Wor cest er County agai nst Vivian M H ckman,

1 In their complaint, appellants allege that Vivian M. Hickman was “a general partner of Louis
J. Hickman” in the development of the land in question, an allegation denied by appelleesin their
answer to the complaint.



i ndividually and as personal representative of the estate of her
deceased husband, Louis J. Hi ckman, appellees, for deceit,
breach of covenant of special warranties, and negligence. In
response, appellees filed an answer and |ater an anended answer
and a notion for summary judgnent. From the granting of that

noti on, appellants appeal.

BACKGROUND

On  February 29, 1944, Louis J. Hockman acquired the
“Warrington Farnf, a 200-acre farm near Bishopville, Maryland.
From that raw parcel of farmand, H ckman and his wfe and
alleged partner, Vivian M Hi ckman, developed a 200-acre
residential subdivision with over 150 lots now known as Hol i day
Har bor . Pursuant to a developnent plan, the Hi cknans dug
canals, built roads, installed underground electric service,
granted rights of way for utilities and roads, and subdivided
the property through a series of plats to create lots that could
be conveyed separately. Those plats were recorded anong the
| and records of Wbrcester County.

Restrictive covenants were placed on the lots of the
devel opnent by deed. One such covenant prohibited a "graveyard"
from being "erected, permtted, maintained or operated" upon any

portion of the subdivision. Another required that the H ckmans
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first approve the construction plans of a |ot owner before he or
she could proceed with construction. In 1964, appellants claim
M. Hi ckman “renoved the tonbstones, narkers, and other surface
evidence of the graveyard with the use of a bulldozer, while
| eaving the graves underground.”

On June 30, 1964, Plat No. 2 was recorded anong the | and
records of W rcester County. That plat created Lot No. 96, but
gave no indication of the presence of a graveyard on that
property. Moreover, the Hickmans, according to appellants,
failed to advise the county of its existence when they sought
county approval of their plat.

The Hi ckmans | ater conveyed Lot No. 96 to Preston L. Tubbs,
Louis P. Tubbs, and Louise T. Lynch by deed dated August 25,
1975. They, in turn, conveyed it by deed dated June 11, 1984 to
Edward J. Bryant and Betty B. Bryant, who thereafter conveyed it
to their son-in-law and daughter, Thomas and Deborah Carven
("Carvens"), by deed dated April 2, 1986.

The Hickmans had had no contact with the Bryants or the
Carvens before the Carvens acquired title to Lot No. 96. After
acquiring title to that |ot, however, the Carvens nmet with the
H ckmans to obtain the Hi ckmans’ approval of their hone
construction plans as they were required to do by the covenants.

At that neeting, M. H ckman reviewed and approved the Carvens
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pl ans. At no tinme, however, did either H ckman inform the
Carvens of the existence of a graveyard on their lot. That sane
year, the Carvens began constructing their famly residence.
They did not discover the graveyard on their property during
construction, but, nine years later, on January 11, 1995, they
di d.

On Septenber 29, 1997, M. Hi ckman di ed. Several nonths,
| ater, on Decenber 16, 1997, the Carvens filed their conplaint
in the CGrcuit Court for W rcester County against appellees,
al l eging deceit, breach of covenant of special warranty, and
negl i gence. In response, appellees filed an answer and then
| ater an anmended answer and a notion for summary judgnent.

On June 30, 1999, the circuit court granted appellees’
nmotion for sunmary judgnent as to the breach of covenant of
special warranties claimon the ground that the special warranty
in question did not extend to subsequent owners, but denied it
as to the remaining clainms, stating that 8§ 5-108 (the statute of
repose) did not apply to the conduct alleged in the conplaint.
Appellees filed a motion for reconsideration of that ruling.
Upon reconsideration, the circuit court, in a witten opinion
dated Septenber 27, 1999, granted sunmary judgnent as to the

remai ni ng counts of the conplaint on the ground that they were



barred by the statute of repose. Appel lants then noted this

appeal .

DI SCUSSI ON
I
Appel l ants contend that the trial court erred in granting
appellees’ notion for summary judgnent on the ground that
appel lants’ clainms were time barred by the statute of repose
That statute, 8 5-108, provides, in part:
(a) Injury occurring nore than 20 vyears
|ater: — Except as provided by this

section, no cause of action for danmages
accrues and a per son may not seek

contribution or i ndemi ty for damages
incurred when  w ongful deat h, per sonal
injury, or injury to real or persona

property resulting from the defective and

unsafe condition of an inprovenent to real

property occurs nore than 20 years after the

date the entire inprovenent first becones

avai l abl e for its intended use.
Gting that statute, the circuit court found that the creation
of the subdivision and preparation of lots for sale constituted
an “inprovenent to real property” and that “the injury [to
appellant] accrued nore than 20 vyears after the date the

i nprovenent first becane available for its intended use,” which,

according to that court, was the date on which Plat No. 2 was



recor ded. On that basis, it granted summary judgnent in favor
of appel |l ees.

In evaluating appellants’ contention that the trial court
erred in so ruling, we observe that summary judgnent is
appropriate only when, after viewng the notion and response in
favor of the non-noving party, there is no genuine issue of
material fact, and the party in whose favor judgnment is entered
is entitled to judgnent as a matter of law. Pittman v. Atlantic
Realty Co., 127 M. App. 255, 269, rev'd on other grounds, 359
Md. 513 (2000); Ml. Rule 2-501(e). The standard of review we
are to apply “is whether the trial court was legally correct.”

Heat & Power Corp. v. Air Prods. & Chens., Inc., 320 M. 584,
591 (1990). In making that determnation, “we do not accord
deference to the trial court’s legal conclusions.” Lopata v.
Mller, 122 Ml. App. 76, 83, cert. denied, 351 Mi. 286 (1998).

As the facts pertinent to the notion for summary judgnent
are not in dispute, we turn to the question of whether the
circuit court was “legally correct” in applying 8 5-108 to these
facts. In deciding that question, we shall consider the purpose
and intent of the Legislature in enacting that statute.

“The cardi nal rule of statutory construction is to
effectuate and carry out legislative intent.” Rose v. Fox Poo

Corp., 335 Md. 351, 358 (1994). Because every statute furthers
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sone underlying purpose, we nust construe a statute according to
its general purposes and policies. ld. at 358-59. In
interpreting a statute such as the one before us, we |ook first
to the words of the statute, giving them their “natural and
ordinary signification, bearing in mnd the statutory aim and
obj ective.” Richnond v. State, 326 M. 257, 262 (1992). “If
the words of the statute, construed according to their conmon
and everyday neaning, are clear and unambi guous and express a
plain neaning, we wll give effect to the statute as it is
witten.” Jones v. State, 336 Mi. 255, 261 (1994).

Even if the statute is clear and unanbi guous, however, “we
are not ‘precluded from consulting legislative history as part
of the process of determning the |egislative purpose or goal
of the law.” Mrrris v. Prince George’s County, 319 Ml. 597, 604
(1990). Moreover, “the legislative history of a statute,
i ncl udi ng anendnents that were considered and/or enacted as the
statute passed through the Legislature, and the statute’s
relationship to earlier and subsequent |egislation are *external
mani festations’ or ‘persuasive evidence' of |egislative purpose
that nmay be taken into consideration.” Rose, 335 MJ. at 360

We next address the question of what is a statute of repose

and then what purpose does it serve?



Cenerally, a “statute of repose creates a substantive right
in those protected to be free from liability after a
| egislatively-determ ned period of time,” which is “typically an
absolute tinme Iimt beyond which liability no |onger exists and
is not tolled for any reason.” First United Methodist Church of
Hyattsville v. United States Gypsum Co., 882 F.2d 862, 866 (4N
Cr. 1989). It is a substantive grant of immunity derived from
a legislative balance of econom c considerations affecting the
general public and the respective rights of potential plaintiffs
and defendants. 1d.

A statute of repose is different from a statute of
limtations, which is “a procedural device that operates as a
defense to |imt the renmedy available from an existing cause of
action.” ld. at 865. Unlike a statute of I|imtations, a
statute of repose is not triggered by the discovery rule. | d.
at 865-66. Nor is it tolled by a defendant’s fraudul ent
conceal mrent of the cause of a plaintiff’'s injury. ld. at 866.
Instead, it “shelter[s] legislatively designated groups from
property and personal injury actions after a period of tine has
el apsed... and is unrelated to when an accident or discovery of
danmages occurs.” See Susan C. Randall, Comment, Due Process

Chal l enge to Statutes of Repose, 40 Sw L.J. 997, 998 (1986).



The catal yst for enacting such statutes in many
jurisdictions, including Maryland, was the dramatic expansion in
the liability of builders, contractors, architects, engineers,
and developers resulting from three developnents: 1) the
elimnation of the “privity of contract” doctrine? as a defense,
see Rose, 335 M. at 362; Witing-Turner Contracting Co. .
Coupard, 304 M. 340, 349 (1985); and Randall, supra, at 1000;
2) the declining acceptability of “the conpleted and excepted
rule,”® see Randall, supra, at 1000-01; and 3) the application
of the “discovery rule”* to state statutes of limtations. See
Rose, 335 M. at 362; Witing-Turner, 304 M. at 349; and
Randal |, supra, at 1001. “Taken together these three |egal
devel opments neant that architects, engineers, contractors, and
others involved in construction could be held Iliable
indefinitely for property damage and personal injury caused by

their work.” See Randall, supra, at 1001. Thus, “[a]rchitects

*This doctrine was “an early common law rule that denied recovery to third- party plaintiffs

[who were not in privity of contract with the defendant]. Abolition of this rule meant that construction

industry professionals and workers could be liable for negligence to a variety of potential plaintiffs.”
Randall, supra, at 1000.

3 Under the completed and accepted rule, an owner’s acceptance of afinished product
terminated the liability of those involved in the construction of the product.” Randall, supra, at 1000.

“[A]doption of the discovery rule asthe criterion for triggering the running of the statute of

limitation served to prolong potential liability” because it delayed the running of the statute of limitations

until the date on which the injury was actually discovered. Randall, supra, at 1001.
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and engineers, particularly concerned by these devel opnents,
turned to state legislatures for protection from this expanded
liability.” Rose, 335 M. at 362. The possibility that
seemngly endless liability would deter such professionals from
experinenting with new materials, designs, or procedures spurred
the state legislatures into action. See Randall, supra, at
1000-02; Josephine Herring H cks, The Constitutionality of
Statutes of Repose: Federalism Reigns, 38 Vanb. L. ReEv. 627, 633
(1985); Wi ting-Turner, 304 M. at 354 (agreeing with the
Suprenme Court of Mchigan that legislation was needed to

reduce the potential liability’” of professionals to
““encourage experinentation ”)(quoting OBrien v. Hazelet &
Erdal, 299 N.W2d 336, 342 (1980)). In Maryland, the Legislature
responded by enacting Ch. 666 of the 1970 Laws of Maryl and,
formally codified in Article 57, 8 20 of the Maryland Code, the

precursor to § 5-108.°

®> The statute, as originally enacted, provided:

Actions for damages resulting from defective or unsafe real property
improvements.

No action to recover damages for injury to property real or personal,

or for bodily injury or wrongful death, arising out of the defective and
unsafe condition of an improvement to real property, nor any action for
contribution or indemnity for damages incurred as aresult of said injury
or death, shall be brought more than twenty years after the said
improvement was substantially completed. This limitation shall not
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The Revisor’'s Note to 8§ 5-108 indicates that the purpose of
this statute was to inpose a limt on the expansion of liability
for professionals involved in making inprovenents to real
property. It states:

This section is new |anguage derived from
Art. 57, 820. It is believed that this is
an attenpt to relieve builders, contractors,
l andl ords, and realtors of the risk of
| atent defects in design, construction, or
mai nt enance of an inprovenent to realty
mani festing thenselves nore than 20 years
after the inprovenent is first put in use.
The section is drafted in the form of a

statute of limtation, but, in reality, it
grants imunity from suit in certain
i nstances.

According to that note, therefore, the purpose of § 5-108
was to protect builders, contractors, realtors, and |andlords
from suits for Jlatent defects in design, construction, or
mai nt enance of an inprovenment to real property that are brought
nore than twenty years after the inprovenent is first put to
use. In granting inmunity from such suits after twenty years

has el apsed, the Legislature appeared to be striking a bal ance

apply to any action brought against the person who, at the time the
injury was sustained, was in actual possession and control as owner,
tenant, or otherwise of the said improvement. For purposes of this
section, "substantially completed” shall mean when the entire
improvement isfirst available for its intended use.

In 1973, Article 57, 8 20 was repealed and CJ 8 5-108(a) enacted. Subsequent amendmentsto § 5-
108 added other subsections, but left untouched subsection (&), which isfound in its current iteration.
1979 Md. Laws ch. 698; 1980 Md. Laws ch. 605; 1991 Md. Laws ch. 271.
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bet ween encouragi ng innovation in the construction industry and
ensuring public safety. One thing, however, is abundantly
clear: the Legislature did not intend for 8 5-108 to enconpass
a developer’s desecration of a graveyard and his subsequent
conceal nent of its existence to facilitate its sale as part of
a residential |ot.

The purpose and intent of the statute of repose was
considered by the Court of Appeals in Rose, 335 M. at 361-74.
In that case, the principal issue before the Court was “whether
8 b5-108(a) applies to a cause of action brought against the
manufacturer of a residential, 1in-ground swi mring pool for
injuries caused by an alleged defect in the pool’s design.” 1d.
at 354. The trial court held that it did and granted sunmary
judgnment in favor of the defendant manufacturer on the ground
that 8 5-108(a) barred the plaintiff’'s suit. ld. at 358. The
Court of Appeals agreed with the trial court that the statute of
repose applied to the facts of +that case but nonetheless
reversed the judgnent of that court on the ground that “there
[was] a genuine issue of material fact as to whether the
plaintiff’s injury occurred nore than 20 years after the date
the entire inprovenent first becanme available for its intended

use.” |d. at 354-55.
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In reaching that conclusion, the Court of Appeals stated
that “[t]he specific statutory |anguage of 8 5-108(a) precludes
all actions which neet two requirenents: (1) the plaintiff’s
injuries mnust have resulted from the alleged defective and
unsafe condition of ‘an inprovenent to real property ; and (2)
20 years nust have passed since the ‘entire inprovenent first

bec[ane] available for its intended use.”” Id. at 360.

|1
The first requirenent - that “the plaintiff’s injuries nust
have resulted fromthe alleged defective and unsafe condition of

‘“an inprovenent to real property has three conponents: 1)
an inmprovenent to real property, 2) a defective and unsafe
condition of that inprovenent, and 3) injuries resulting from
the defective and unsafe condition. Unfortunately, neither the
| anguage of the statute nor its legislative history provides
much assistance in defining these three conponents. | ndeed, as
to the first conponent, the Court of Appeals observed that
“Section 5-108 itself does not define ‘inprovenent to real
property’ and there is no clear indication in the legislative

history of the statute as to what the term was neant to

enconpass.” 1d. at 375.
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In defining that term the Court of Appeals then prescribed

a “common sense approach” and adopted the Black’s Law Dictionary
definition of “an inprovenent to real property.” ld. at 376.
That text defines such an inprovenent as:

A valuable addition nade to property

(usually real estate) or an anelioration in

its condition, anmounting to nore than nere

repairs or replacenent, costing |abor or

capital, and intended to enhance its val ue,

beauty or utility or to adapt it for new or

further purposes. CGenerally has reference

to buildings, but nmay also include any

per manent structure or other devel opnent,

such as a street, si dewal ks, sewer s,

utilities, etc. An expenditure to extend

the useful life of an asset or to inprove

its performance over that of the original

asset. Such expenditures are capitalized as

part of the asset's cost.
BLACK' S LAW DI CTIONARY 757 (6th ed. 1990). The Court then set forth
the factors that should be considered in determning whether
something qualifies as an “inprovenent to real property.” They
are “the nature of the addition or betternment, its pernanence
and relationship to the land and its occupants, and its effect

on the value and use of the property.” Rose, 355 Ml. at 376-77.

Al t hough the decisions of our sister state courts are not
binding on us, we find their definitions of this term to be
hel pful to our analysis. OQther state courts have defined this

term to mean “erection of a building; replacing old buildings
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with new ones; substantial repairs to a building necessary to
preserve a building; the making of substantial additions to or
changes in existing buildings; construction of sidewalks;
erection of fences; and the preparation of land for building
sites,” Noll by Noll v. Harrisburg Area YMCA 643 A 2d 81, 87
(Pa. 1994) (internal citations omtted), as well as a circuit
box and transforner that provided power to equipnent in a
conputer room Travelers Ins. Co. v. @ardian Alarm Co. of
M chigan, 586 N W2d 760, 762 (Mch. C. App. 1998), and the
construction of a road. MIlligan v. Tibbetts Engineering Corp.,
461 N. E. 2d 808, 809 (Mass. 1984).

Equal ly hel pful are the things that these courts have found
not to be inprovenents to real property: tenporary gas neters
installed in a newy constructed shopping mall, Allentown Plaza
Assoc. Vv. Suburban Propane Gas Corp., 43 M. App. 337, 346
(1979), denolition work to gut a building to prepare it for
renovations, Brandt v. Hallwood Managenent Co., 560 N W2d 396,

399-400 (Mnn. C. App. 1997),°% “a survey [of land] and a plan

® The Minnesota statute of repose provided, in part:

Except where fraud isinvolved, no action by any person in contract, tort, or otherwise
to recover damages for any injury to property, real or personal, or for bodily injury or
wrongful death, arising out of the defective and unsafe condition of an improvement to
real property . . . shall be brought against any person performing or furnishing the
design, planning, supervision, materials, or observation of construction or construction
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dividing property into lots, at Ileast where the plan is
unrelated to any proposed construction or changes in the
t opography of the land,” Raffel v. Perley, 437 N E. 2d 1082, 1083

(Mass. App. C. 1982),7 and “the removal of an underground

storage tank.” Pitsch v. ESE Mchigan, Inc., 593 N W2d 565,
577 (Mch. C. App. 1999), appeal denied, 595 N.W2d 844 (M ch.

1999).8 The common denominator in all of these exanples is that

of the improvement to real property or against the owner of the rea property more than
two years after discovery of theinjury.

MINN. STAT. § 541.051, subd. 1(a)(1996).

" The Massachusetts statute of repose provided:

Actions of tort for damages arising out of any deficiency or neglect in the design,
planning, construction or general administration of an improvement to real property shall
be commenced only within three years next after the cause of action accrues; provided,
however, that in no event shall such actions be commenced more than six years after

the performance or furnishing of such design, planning, construction or general
administration.

MAsSS. GEN. LAWS ch. 260, § 2B (1968)(amended 1973).

8 The Michigan statue of repose provided, in part:

No person may maintain any action to recover damages for any injury to property, real
or personal, or for bodily injury or wrongful death, arising out of the defective and
unsafe condition of an improvement to real property, nor any action for contribution or
indemnity for damages sustained as a result of such injury, against any state licensed
architect or professional engineer performing or furnishing the design or supervision of
construction of the improvement, or against any contractor making the improvement,
more than 6 years after the time of occupancy of completed improvement, use, or
acceptance of the improvement, or 1 year after the defect is discovered or should have
been discovered, provided that the defect constitutes the proximate cause of the injury
or damage for which the action is brought and is the result of gross negligence on the
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an inprovenent to real property is a tangible thing that is
constructed, added, or developed as a permanent structure or
part of a permanent structure on property. These exanples are
therefore consistent with the Black’s Law Dictionary definition
of “an inprovenent to real property,” adopted by the Court of
Appeals in Rose, which states that an inprovenent to real
property “[g]lenerally has reference to buildings, but my also
i ncl ude any permanent structure . . . .7 BLACK S LAwW Di CTI ONARY at
757.

In developing the farmand in question, appellees dug
canals, built streets, and installed wunderground electrical
service so that the property could be subdivided into individual
lots for sale. Wile each of these itens alone (canals,
streets, and underground electrical service) may qualify as an
i nprovenent to real property, none of these inprovenents is
relevant to our consideration of the applicability of the
statute to the instant case; appellants do not allege that they
suffered any injury resulting from the defective and unsafe

condition of any of those inprovenents. Wile appellees’ efforts

part of the contractor or licensed architect or professional engineer. However, no such
action shall be maintained more than 10 years after the time of occupancy of the
completed improvement, use, or acceptance of the improvement.

MICH. COMP. LAWS § 600.5839(1)(1986).
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in preparing Warrington Farm for sale inproved the condition of
that property and adapted it for new purposes, these efforts
were not challenged as the ones creating a defective and unsafe
condi tion, causing appellants’ injuries.

Instead, the change in the land at issue here was the

renoval of headstones from a graveyard to conceal its existence

from potential buyers. This act hardly qualifies as an
i mprovenent. It did not alter the status of that property; it
merely concealed it. It certainly did not constitute “a
val uable addition to property . . . or an anelioration in its

condition, amounting to nore than mere repair or replacenent

costing labor or capital, and intended to enhance its val ue,
beauty or wutility or to adapt it for new or further purposes.”
| d. Nor did it constitute a “pernmanent structure” or part of
one. Id. If we place it in the context of prevailing casel aw
it is nmore akin to the type of activity that other state courts
have declined to define as inprovenents, such as denolition work
inside a building to prepare it for renovations, see Brandt, 560
N.W2d at 399-400, or “the renoval of an underground storage
tank.” Pitsch, 593 N w2d at 577. But even these actions,
whi ch have been rejected by other courts as “inprovenents” to
real property, were at |east arguably steps taken in the

direction of inproving a property. The renoval of headstones,
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without any intention of renoving the graves thenselves, does
not even rise to that level, let alone constitute an inprovenent
itself.

Even if we were to find that appellees’ conduct anmounted to
an inprovenent to real property, we find that that i nprovenent
was not in a “defective and unsafe condition” as that term has
been defined by caselaw and the statute of repose or its
| egislative history. The princi pal injury clained by
appellants is that “their realty and inprovenents” to that
realty “are worthless” because of the existence of a graveyard
on their property.

The legislative history cited above indicates that the
Legi slature intended a defective and unsafe condition to cover
| atent defects in parts that were used in the inprovenent, flaws
in design that were relied upon in constructing the inprovenent,
or defects in workmanship in the construction of t he
i npr ovenent. See Hilliard & Bartko Joint Venture v. Fedco
Systenms, Inc., 309 M. 147, 161 (1987) and Revisor’'s Note to §
5-108(a). For exanple, the defective and unsafe condition to
real property found by the Court of Appeals in Rose was a design
flaw in the construction of the swi mmng pool, which was all eged

to have caused Rose’s personal injuries.
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Here, it is difficult for us to ascertain what the defective
and unsafe condition is under the statute of repose because it
is unclear what the inprovenent is. But whether we find that
the alleged “inprovenent” at issue here was the renoval of the
headstones or, as the circuit court asserted, the creation of a
subdi vi sion and preparation of lots for sale, the defective and
unsafe condition can only conceivably be the graves remaining
under ground on appellants’ property. These graves do not anount
to an unsafe or even defective condition of an inprovenent, as
all graveyards by definition have graves. On the other hand, if
by “defective” the parties are referring to the effect that an
unmar ked and unrecorded graveyard has on the title, we observe
that there is no precedent for finding that a defective title
constitutes “a defective and unsafe condition” under the statute
of repose. Moreover, we note that as a «condition of
applicability, the statute of repose requires the inprovenent be
both defective and unsafe. There is no evidence that the
graveyard in question is unsafe, only unnmarked.

W now turn to the question of whether the injury alleged
by appellants is one that the statute of repose was intended to
addr ess. Appel lants assert that the principal injury they
sustained was a dimnution in the value of their property

because of the presence of the graveyard on their lot or the
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cost of disinternent. This injury does not fall wthin the
purview of the statute of repose for two reasons. First, that
injury did not result “from the defective and unsafe condition”
of an inprovenent to real property, at |east not the inprovenent
identified by the circuit court, nanely, the creation of a
subdivision and the preparation of lots for sale. As noted
earlier, the presence of the graveyard on appellants’ property
may not have enhanced the value of their property but it did not
constitute a “defective and unsafe condition.” Consequently,
there is no connection between the inprovenent identified by the
circuit court and the injury clainmed by appellant.

Second, a financial injury of the kind suffered by
appellants is not covered by the statute of repose. Although no
Maryl and appel |l ate court has yet addressed this issue, the Court
of Appeals of Mssissippi recently did. Ar Confort Systens,
Inc. v. Honeywell, 1Inc., 760 So. 2d 43 (Mss. 2000). In

considering a statute of repose simlar to our own,® that court

® The Mississippi statute of repose at issue provided:

No action may be brought to recover damages for injury to property, rea or personal,
or for an injury to the person, arising out of any deficiency inthe. . . construction of an
improvement to real property, . . . against any person, firm or corporation performing
or furnishing the design, planning, supervision of construction or construction of such
improvement to real property more than six (6) years after the written acceptance or
actual occupancy or use, whichever occursfirst, of such improvement by the owner
thereof. Thislimitation shall apply to actions against persons, firms and corporations
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held that a financial injury caused by correcting an alleged
defect in a building, not because of its unsafe condition but

because a subcontractor used an incorrect part, is not the type

of injury contenplated by the statute of repose because it “is
not damage to property or personal injury under the statute.”
ld. at 48. In arriving at this conclusion, the M ssissippi

court pointed out that what the plaintiff was really seeking
there was contract damages arising out of a breach of contract,
not out of an injury to person or property as contenplated by

the M ssissippi statute of repose. ld. at 47-48. The court
expl ai ned:

The obvious problem for [plaintiff] is that
what it is seeking are contract damages for
an alleged breach, not damages arising out
of an injury to person or property. Tr ue,
the contract concerned real property. Yet if
the claim relating to construction of a
building is solely for failure to place the
contracted-for quality of shingles on a
roof, or to wuse the <correct brand of
plunbing fixtures, or to neet the contract
schedule for conpletion, that is a contract
claim and not a personal injury or property
damage claim . . . However, if water damage

performing or furnishing the design, planning, supervision of construction or construction
of such improvement to real property for the State of Mississippi or any agency,
department, institution or political subdivision thereof aswell asfor any private or
nongovernmental entity. . . .

Miss. CODE ANN. § 15-1-41 (1972) (amended 1995). While this statute of repose differs from
Maryland’sin that it specifically identifies the class of defendants covered, like the Maryland statute, it
coversinjuriesto real or personal property arising out of a defect in an improvement to real property.
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inside the structure proximately resulted
from using a lower quality shingles on a
roof than was required under the contract,
the statute of repose would be relevant to a
claimfor that property damage.

W find the reasoning of that court sound. We therefore
conclude that a purely financial injury, such as that clainmed by
appel lants, does not fall wthin the purview of the Maryland
statute of repose. The dimnution in the value of a residential
property caused by the discovery of the presence of a cenetery
on that property and the cost of disinterring the bodies of that
graveyard are not the injury to personal or real property, or
personal injury, contenplated by the Maryland statute of repose.

Because we find that none of the elements of the first
requi renent set forth in Rose for statute of repose coverage are
satisfied, we need not consider the second requirenent (whether
20 years passed since the ‘entire inprovenment first bec[ane]

avai l able for its intended use.’”).

CONCLUSI ON
In sum we find that the circuit court erred in granting
summary judgnent based on the statute of repose, because
appellants’ clains did not involve a personal injury or an

injury to personal or real property resulting from a defective
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and wunsafe condition of an inprovenent to real property.
Accordingly, we shall reverse the judgnent of the circuit court

and remand the case for further proceedings consistent wwth this

opi ni on.

JUDGMENT OF THE CIRCU T COURT FOR
WORCESTER COUNTY REVERSED AND CASE
REMANDED FOR FURTHER PROCEEDI NGS
CONSI STENT WTH THI' S OPI NI ON

COSTS TO BE PAI D BY APPELLEES.
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